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WEDNESDAY, JUNE 16, 1999 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The committee met, pursuant to notice, at 2:59 p.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch 
(chairman of the committee) presiding. 

Also present: Senators Thurmond, Sessions, Smith, Leahy, Ken- 
nedy, Feinstein, and Schumer. 

OPENING STATEMENT OP HON. ORRIN G. HATCH, A U.S. 

SENATOR FROM THE STATE OF UTAH 

The Chairman. We are just a minute early, but I think we will 
start, ssxyway. How is that? 

Today we are holding a judicial nominations hearing for 8 nomi- 
nees— that is rather rare — 2 circuit nominees and 6 district court 
nominees. Now, this hearing follows the committee’s approval of 2 
judges earlier this year, and I note this hearing is approximately 
3 months earlier in the year than the first hearing for circuit and 
district court nominees in 1993, when I was in the minority on this 
committee. Also, I note that there was only one hearing for circuit 
and district court nominees in all of 1993. 

It is my expectation that the work of the committee will continue 
at a reasonable pace throughout this year. This is important work 
euid I take it seriously, and we will continue to do our best. 

Of coxurse, the committee cannot approve nominees that have not 
been sent to us by the President. As the Chief Justice noted in his 
most recent report on the judicial branch: The entire Sentencing 
Commission is vacant. We have seven seats that are still vacant, 
and not a single nomination has been made. Without any commis- 
sioners, no Sentencing Guidelines can be passed for new criminal 
statutes, no modifications can be made to existing guidelines to ad- 
dress issues raised by the courts. So I look forward to working with 
the President and others to ensure that this important Commission 
can obtain a slate of Commissioners and get back to work this year. 

( 1 ) 
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Together, Senator Leahy and I have ensured that the President’s 
nominees receive a fair hearing and that Federal courts are ade- 
quately staffed to perform their constitutional function. This com- 
mittee has been instrumental in the Senate’s confirmation of 306 
judicial nominees and over 200 other nominees by President Clin- 
ton. By conducting thorough but expeditious reviews of nominees 
and by holding hearings, we should be able to keep ihe number of 
vacancies from inhibiting the work of the Federal courts and other 
bodies. 

I am confident that by the end of this session the committee will 
have done a fair and even-handed job of evaluating and approving 
judicial nominees just as it has done in previous years. I look for- 
ward to working with my colleagues on the committee to accom- 
plish this. 

Now, today we have three panels. The first panel will consist of 
the sponsors of the nominees who will make short statements on 
behaff of their nominees. The second psuiel will consist of the two 
circuit court nominees, and the third panel will consist of the six 
district court nominees. 

So if I could call those who are going to speak for the judges for- 
ward. Senator Lott and others, if you will take yoiu seats here, we 
would appreciate it. 

Excuse me. Senator Kennedy is here. We will be glad to turn to 
him. 

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR 
FROM THE STATE OF MASSACHUSETTS 

Senator Kennedy. Thank you, Mr. Chairman. I wanted to ex- 
press my appreciation for scheduling the hearing, and we look for- 
waud to our pending nominees. I am particularly pleased that the 
nominations of Marsha Berzon and John Ward and Karen Schreier 
are among those we will be reviewing today. 

Ms. Berzon is em outstanding attorney with eui impressive record. 
She has written more than 100 briefs and petitions to Supreme 
Court, argued several cases there. When she was first nominated 
last year, she received strong recommendations and had a bipar- 
tisan list of supporters, including our former colleague. Senator Jim 
McClure. Fred Alvarez, a Commissioner on the Equal Employment 
Opportunity Commission and Assistant Secretary of Labor under 
President Reagan, supports her. I hope we can move expeditiously 
on her nomination. It was first received in the committee in Janu- 
ary 1998, Euid she has answered numerous questions on a wide 
range of topics during a previous hearing and in writing. 

John Ward has over 30 years of legal experience, 20 years as a 
founding and managing partner of his own law firms. He has con- 
ducted 150 full trials in Federal and State courts. He has extensive 
experience in civil juiy trials and also as a county prosecutor. 

Karen Schreier is a distinguished U.S. attorney for the District 
of South Dakota, confirmed to that position by the Senate. She has 
served for 6 years representing the Uxiited States as both plaintiff 
and defendant in Federal court in South Dakota. She manages the 
U.S. Attorney’s Office, supervises a staff of over 20 Feder^ pros- 
ecutors. She has also assisted Congress on numerous occasions, tes- 
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tifying in House and Senate hearings on important issues involving 
juvenile crime. 

We know the magnitude of the task before us. There are cur- 
rently 65 vacant judgeships in the Federal judiciary; 12 additional 
vacancies are likely to open up in the coming months when more 
£uid more judges retire from the Federal bench. Of the 65 current 
vacancies, 28 have now been classified as judicial emergencies by 
the Judicial Conference of the United States, which means they 
have been vacant for 18 months or more. In the District of Western 
Pennsylvemia, one position has been vacant since November 1994, 
4 Ms years, inexcusably long by any standard. 

So I want to commend you, Mr. Chairman, for having the hear- 
ing. I look forwaurd to working with you so we deal effectively with 
the backlog and meet our constitutional responsibilities in the con- 
firmation process. 

I thank the Chair. 

The Chaieiman. Well, thank you. Senator Kennedy. 

I think we will turn to the distinguished M^ority Leader first 
and then Senator Cochram and then, if I could, I will turn to the 
distinguished Senator from New York. I will t^ and do this, if I 
can, on a seniority basis. If Senator Daschle airrives, we will inter- 
rupt amd aillow him to make his speech because we know our lead- 
ers have a lot to do in addition to adl of us, but we will show that 
kind of deference. 

So, Senator Lott, we aire happy to hear from you. 

STATEMENT OF HON. TRENT LOTT, A U.S. SENATOR FROM THE 
STATE OF MISSISSIPPI 

Senator Lott. Thank you, Mr. Chaurman, Senator Kennedy, Sen- 
ator Leahy, and my colleagues here on the panel. I was just noting 
to Senator Lieberman amd Senator Dodd 

The Chairman. Senator Lott, if I can interrupt you, the r anking 
member is here amd he wamts to make his statement. 

Senator Leahy. No, no. That is all right. I am just very excited 
to be at our first confirmation hearing this year, the longest the 
Senate has ever taken to hold a hearing in the 25 years I have 
been here. I am so excited that I really wanted to be here amd see 
this. 

I will submit a statement. I don’t want to hold up this distin- 
guished panel, all of whom are good friends. 

Senator Lott. Thank you. Senator Leahy. And, Mr. Chairman, 
again, I was just sa)dng with this panel, if we could do a little leg- 
islative business while we were here, there is no telling what we 
could get done right here at this table. [Laughter.] 

The Chairman. This is a good bimch to do it with. 

Senator Lott. I appreciate my senior colleague from Mississippi 
allowing me to go ahead and get started. It is a great honor for me 
today to be here and introduce to the committee the President’s 
nominee to the U.S. district court in the Northern District of Mis- 
sissippi, Mr. William Allen Pepper, Jr. He has his wife. Ginger, 
here with him; his son, William Allen Pepper III; his sister, who 
is one of his greatest assets, LouAnn Cossar, and her husband. I 
don’t know what your protocol is here, but I am very proud of this 
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family, and I would like to ask them if they would stand and be 
recogcdzed. Here they are right here. 

The men may not look Uke much, but the ladies compensate. 
[Lau^ter.j 

I would ask, Mr. Chairman, that my statement be put in the 
record. 

The Chairman. Without objection, we will do that. 

Senator Lott. I have known Allen Pepper since 1959. I remem- 
ber the ni^t we met. We were at the same place as freshmen, and 
we wound up aroimd the piano singing. And we sang togetiber for 
the next 4 years in a quartet — a quartet I might say, to your great 
relief, I am siu-e, that was better than the singing Senators I now 
sii^ with. He b^ame my roommate for 3 years at the University 
of Mississippi. I have known him over the years to be one of the 
most honorable men I have ever met in my life. That is the life he 
lived even in the college days, and that is the one he continues to 
live in an exemplary way in Cleveland, MS. 

He has had quite a distinguished career. After he graduated, he 
went off and served 2 years in the 101st Airborne in tke Army. He 
returned and got his law degree from the University of Mississippi 
Law School. He has had a very active practice. In fact, he calls me 
quite regularly and says, ‘Well, I am representing another one of 
your criminal relatives,” wanting to know what he shoidd do with 
them, and I say. Well, just get them out of jail and do the best 
you can.” 

He has practiced as one of those sole practitioners that you don’t 
have a lot of anjonore in a small town. He was in this solo practice 
for 26 years. Yes, Senator Kennedy, he was a trial lawyer. As a 
matter of fact, he was president of the Mississippi Trials Lawyers 
Association, but he worked with the Bar Association as a whole, 
served in a number of positions there, and was actually nominated 
to be president of the Bar Association. He was the director of the 
Young Lawyers Group and president of the Mississippi Bar Fmm- 
dation. He was a leader in the Mississippi pro bono project. He has 
also been very active with the University at Cleveland, Delta State 
University. 

He served as an elected official. He was elected as a Democrat 
to be an elections commissioner in Bolivar Coimty. He also served 
for a number of years, maybe as many as 12 yeeus, as the attorney 
for the Board of Education in that county. 

He has all the usuad civic activities and honors, reuiging from the 
Lions Club to Jvmior Auxiliary activities. Mr. Pepper is ffie kind of 
person we need to have serve on the bench. He has had a diverse 
practice. He has been very much involved in his community and his 
State, and he is a man of the highest possible integrity. And so 
even though he has this one blot on his record of being my former 
roommate and probably the closest friend I have had in my life, I 
am very proud that President Clinton has selected him as his 
nominee for this vacancy on the U.S. court in the Northern District 
of Mississippi. 

Thank you for allowing me to be here with my colleague. Senator 
Cochran. 
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The Chairman. Thank you, Mr. Leader. We will certainly turn 
to Senator Cochran. That is very high praise for Mr. Pepper, and 
we really appreciate having yoiu* testimony here today. 

Senator Cochran. 

STATEMENT OF HON. THAD COCHRAN, A U.S. SENATOR FROM 
THE STATE OF MISSISSHPI 

Senator COCHRAN. Mr. Chairman, it is a pleasure to join my col- 
league in presenting and recommending to this committee Allen 
Pepper to be a U.S. district judge. He is very weU qualified. As a 
lawyer, he has earned the highest rating that Martindale-HubbeU 
gives a practicing attorney. He is a person who has shown that he 
has the respect of the fellow members of the bar with whom he has 
practiced and worked. He has been chairman of the Lamar Order 
of the University of Mississippi Law Alimmi Association, one of ihe 
most prestigious positions in om- State. 

Senator Lott has also pointed out already that he has been presi- 
dent of the Mississippi Bar Foundation, another position for which 
he was selected by his fellow lawyers. 

He has been one of the most civic-minded attorneys in his home- 
town of Cleveland, MS. He has served in positions of responsibility, 
as director of a leading bank in Cleveland. He has headed up ^ari- 
table fundraising activities. He is looked to for leadership in a 
number of important activities. In education locally and in local po- 
litical life of his community, he has been a leader and an influence 
for good and stable government in that part of our State. 

So it is a pleasure for me to recommend him. I can’t match the 
close relationship that my collej^e has had. I am glad that AUen 
has overcome those early relationships that he had at the Univer- 
sity of Mississippi. [Laughter.] 

Frankly, I did meet him when he was a student there in 1961. 
I recall meeting him, and he was introduced to me as the brother 
of LouAmi Pepper. Well, I knew right away he had to be a person 
of intelligence and ability because she was at that time one of the 
most popular and visible television stars in Mississippi, a person 
of great charm and intelligence and great talent. So I knew that 
Allen Pepper had to be somebody you had to take very seriously, 
and he turned out to be just that. 

So it is a pleasure for us to recommend him to the committee, 
emd we hope that the committee will report him favorably to the 
Senate for confirmation. 

The Chairman. Thank you. Senator Cochran. You both have 
things to do. We will be happy to release you at this time, but we 
will certainly move ahead with this nominee. 

Senator Leahy. We can’t ask him a whole lot of questions? 

The Chairman. No, no. 

Senator CoCHRAN. Ask about the rule in Shelley’s case. [Laugh- 
ter.] 

Tlie Chairman. I said the rule against perpetuities. 

Senator LoTT. Let me just say one final point I left out. I have 
never known a nominee for the Federal bench that had broader 
breadth of support than I have heard exhibited on behalf of this 
nominee. It comes from leaders of the Democratic Party, elected of- 
ficials across the State, across the spectrum, ItepubUcan leaders. 



6 


and leaders in the African-American community, among others. His 
selection was met with imiversal approval and a feeling that he 
would make an excellent judge. So I just wanted to add that one 
additional point. 

The Chairman. Thank you, Mr. Leader. 

Senator Thurmond. You both favor him. 

Senator Lott. Yes, sir. 

Senator Thurmond. We can’t turn him down, then. 

Senator Lott. Thank you. Supreme Commander. 

The Chairman. I think that is something 

Senator Leahy. Don’t argue with that, Trent. 

The Chairman. We are proud to have both of you here speaking. 

We will turn to Senator Moynihan and then Senator Schumer, 
and then we will turn to Senator Dodd after that. 

STATEMENT OF HON. DANIEL PATRICK MOYNIHAN, A U.S. 

SENATOR FROM THE STATE OF NEW YORK 

Senator Moynihan. Thank you, Mr. Chairman, Senator Leahy, 
and distinguished members of the committee. I have the honor and 
great personal pleasure to introduce to this committee a brilliant 
lawyer and scholar. Prof. Robert A. Katzmann, the Walsh Professor 
of Government and Professor of Law at Georgetown University. He 
comes to you as the nominee for the Second Circuit Court of Ap- 
peals. 

Upon his nomination, I stated that “Robert Katzmann is the fin- 
est lawyer/scholar of his generation. He will serve the Court of 
Learned Hand with honor and distinction.” 

His distinctions began early, sir. He graduated sinnma cum 
laude from Columbia, took his master’s and Ph.D. at Harvard in 
government, and has his jvuis doctor from Yale Law School, where 
he was an article editor of the Law Journal. After clerking in the 
U.S. Court of Appeals for the First Circuit, he joined the Brookings 
Institution and has been there emd at Georgetown since. 

He is the author of many books. A citation from the University 
of Oregon captures the spirit of his work. It says: “He has a)m- 
mitted himself to interdisciplinary research that is often applied 
rather than pinre academic scholarship. That work seeks to make 
a Veal world’ difference.” A principal ^rust in his career has been 
a concern with the practical aspects of the legal system. An exam- 
ple is his involvement over the past 2 decades with the Federal Ju- 
dicial Center, which asked him to bring to fimition a project on 
managing appeals in Federal court. The result was “Managing Ap- 
peals in Federal Court,” the leading study of its kind, as I believe. 

A major focus of his career has been a project to enhance ffie un- 
derstanding between the judicial and the legislative branches, as 
explained in his recent book, “Courts and Congress.” 

Judge Diarmuid O’Scannlain of the U.S. Court of Appeals for the 
Ninth Circuit described this book as “most timely and insightful”, 
indeed, “must reading.” 

I believe, sir, you would recall that more than a year a^ we met 
with you and your staff to discuss one of his projects, an effort 
whereby court opinions identifying perceived problems in statutes 
are sent from the comts of appeals to Congress for its review. The 
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project holds the promise of enhancing mutual understanding of 
each branch’s work ways. 

May I finally say, sir, apart firom his professional accomplish- 
ments, on a personal note, I can attest to his imquestioned integ- 
rity and feimess. I thank you for your great courtesy. 

The Chairman. Thank you. Senator Moynihan. I appreciate ihe 
high praise that you have given. 

Senator Schumer, on this nominee. 

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR 
FROM THE STATE OF NEW YOM 

Senator Schumer. Thank you, Mr. Chairman, and I would like 
to take this opportunity to commend you for holding this hearing 
smd add to the introductions and praise for Professor Katzmann as 
well as Marsha Berzon. 

I can hardly hope to match the eloquence of my colleague or the 
erudition finm New York’s Senator Moynihan, so I shall not try. I 
simply want to commend him for recommending the nomination of 
such a fine ceindidate for the Second Circuit as Robert Katzmann, 
and I look forward to working with you, Mr. Chairman, to bring 
Dr. Katzmann’s nomination to the floor and for his eventual con- 
firmation. 

Dr. Katzmann’s extensive research and writing and works on 
matters relating to the Federal judiciary are indeed impressive. 
Senator Moynihan has catalogued some of the works of Dr. 
Katzmann, ^though in all modesty he left out my favorite, which 
was his recent book entitled “Daniel Patrick Moynihan: The Intel- 
lectued in Public Life.” [Latmhter.] 

I would also like to join Senators Feinstein and Moynihan in re- 
introducing you to Marsha Siegel Berzon. Although she is now a 
Californian and has been nominated to serve on &e ninth circuit, 
Ms. Berzon grew up in a place I know pretty well, Brooklyn, NY, 
my hometown, £md then she moved to Long Island and East Mead- 
ow, ultimately graduating from East Meadow High School, and her 
affiliation with New York also includes study at Colvunbia Univer- 
sity and service as a distinguished practitioner in residence at Cor- 
nell University Law School in Ithaca. And we New Yorkers are 
glad to be able to claim Ms. Berzon as one of our own as well as 
a Californian because she is an extremely well regarded appellate 
litigator and scholar. And we also hke the idea of putting native 
New Yorkers on the bench outside our great State. It stands to im- 
prove the quality of justice in the coimtiy. 

Anyway, in the interest of time 

The Chairman. Don’t make it rougher than it is. OK? [Laughter.] 

Senator ScHUMER. In the interest of time, I will say no more ex- 
cept to thank you, Mr. Chairman, for the opportunity to testify at 
this hearing. 

The Chairman. 'Thank you, Senator Schumer. 

Senator Moynihan. Mr. Chairman, may I say I last year intro- 
duced Ms. Berzon to the committee, and Senator Feinstein will add 
a statement I have made at the conclusion of her statement. 

The Chairman. Thank you, and we recognize your strong sup- 
port. This has been good praise for yom- nominee, Mr. Katzmann, 
and for Ms. Berzon. We appreciate it. 
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We would be glad to release you from the table. We appreciate 
you taking time from your busy schedules to be here. 

Senator Dodd, Senator Lieberman, and then I think we will go 
to Senator Feinstein and Senator Boxer, and then we will wind up 
with you. Senator Hutchison. 

STATEMENT OF HON. CHRISTOPHER J. DODD, A U.S. SENATOR 
FROM THE STATE OF CONNECTICUT 

Senator Dodd. Thank you very much, Mr. Chairman and Senator 
Leahy and other members of the committee. I want to thank you 
for scheduling this important set of confirmation hearings. It is a 
very distinct pleasure to join my colleague, Senator Lieberman, in 
support of the nomination of Stefan Underhill to be a district judge 
for the District of Connecticut. 

Stefan Underhill, Mr. Chairman, is a distinguished scholar, a su- 

E erb attorney, and, most importantly, a truly fine human being. I 
ave never been more impressed, Mr. Chairman, with the personal 
and professional qualifications of a candidate for the bench in Con- 
necticut. 

Stefan Underhill is joined today by his wife, Mary Pat, and tiieir 
four children; Mariah, Mark, Devin, and Kerry. Maybe they would 
stand up as well and be recognized if that is appropriate, Mr. 
Chairman, the Underhill family. 

The Chairman. We welcome you aU. 

Senator Dodd. You may not see Kerry. She is 4 years old. There 
she is. She is recording history by dozing through all of this. 

Senator Leahy. We see her. 

Senator Dodd. Mr. Chairman, I know that our colleague and 
resident historian. Senator Byrd, is fond of extolling the unique 
contributions that the U.S. Senate has made to civilization, and I 
would not presume to disa^ee with him on that point. I would, 
however, add one item to his list of great American contributioim 
to the civilized world, and that is eui independent judiciary. 

Yesterday, Mr. Chairman, I noted a lead editorial in the New 
York Times that compared the American with the British legal ^s- 
tems. I found it ironic that the nation that in many ways spawned 
our common law system 2Vi centuries ago is now stru^ling with 
whether to create a truly independent judiciary that is modmed on 
our very own. The British judicial system is in many respects unfa- 
miliar to us. Its high court consists of 12 law lords. They are mem- 
bers of the House of Lords where they sit on the Judicial Com- 
mittee. The chedrman of that committee is known as Lord Chan- 
cellor. He also serves as Speaker of the House of Lords and is a 
member of the Prime Minister’s Cabinet. 

Mr. Chairman, were such a person to exist in the U.S. Senate, 
he or she would simultaneously hold the position of chairman of 
the Senate Judicial^ Committee, Majority Leader of the U.S. Sen- 
ate, Chief Justice of the Supreme Coiul, and the Attorney General. 
I leave it to you, Mr. Chairman, to me^tate on that possibilily. I 
am sure that it is not without some appeal to you as well. [Laugh- 
ter.] 

liie Chairman. I am sure that it would be very unappealing to 
many others. 

Senator Dodd. I can see you already taking notes on this. 
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My point, Mr. Chairman, is simply this: Our judiciary is revered 
throughout the world for the high caliber of justice it has dispensed 
over time. It is a beacon hght of fairness not only because of its 
independence from the legislative and executive branches, but also 
because of the qualities of mind and heart possessed by those we 
confirm to be article III judges. 

Mr. Chairman, in my experience as a member of this body, there 
is no responsibility that we Senators hold more dear than that of 
advising and consenting to the nominees to our article III courts. 
History will record that it is a responsibility that the U.S. Senate 
throughout time has discharged remarkably well. Of some 2,792 
judges confirmed by this body, only 7 have been removed from of- 
fice throughout the history of our Nation. That reflects the extraor- 
dinary level of care that iMs committee and the Senate as a whole 
has always taken in considering judicial nominees. 

Stefan Underhill, Mr. ChEurman, represents the very best that 
the Senate and our legal profession has to offer to the quality of 
jxistice in America. He holds outstemding academic credentials: a 
graduate of the Yale Law School, a Rhodes Scholar, a graduate of 
the University of Virginia. He clerked for one of the Nation’s out- 
standing appellate court judges, Jon Newman of the second dnmit, 
and since then he has distinguished himself among his peers as an 
associate and then partner of the Connecticut law firm of Day, 
Berry & Howard. 

It has been said that if you want to know what kind of a judge 
a person will make, look to what kind of a person he or she is. Ste- 
fan Underhill has all the blue-chip credentials a brilhant lawyer 
can attain. But far more importantly, or as importantly, Mr. Chair- 
man, he is committed to his community and devoted to his family. 
He is, simply put, a very good and decent man. He provides legm 
guidance to local nonprofit childcare organizations. He sits on &e 
board of directors of the Connecticut Legal Services Corporation. 
He is a Cub master of the local Cub Scout pack in his community. 
Colleagues and fi^ends described him, as “a true fiknuly man, 
bright, insightful, and principled, with a deep respect for me rule 
of law.” 

Stefan Underhill’s experience as a clerk for Judge Newman kin - 
^ed his desire to become a judge. He admires Judge Newman not 
just for his intellect but because he strives to do what is right and 
because he brings his Ufe experiences to bear when meiking judidal 
decisions. 

Stefan beheves in judicial restraint and having an open mind. In 
Judge Newman, Stefan foimd a role model. He has revealed him- 
self to be someone committed to applying the law not creatii^ it, 
to opening his mind not closing it, and doing justice not ignoring 
it. 

In closing, Mr. Chairmam, I note that a few days a^ Stefan’s 4- 
year-old daughter, Kerry, who you just met, who is dozing in the 
back here, was on line Avith her mother at the post office in Con- 
necticut. She tugged on the skirt of a strange woman standing next 
to them and ask^ the woman, “Do you thmk my daddy shomd be 
a judge?” To 4-year-old Kerry, I believe the answer to that question 
is yes, and I hope that the committee will agree with me, as well, 
in their consideration of this fine nominee. 



10 


Thank you, Mr. Chairman. 

The Chairman. Well, thank you. Senator Dodd. 

Senator lieberman, we will turn to you. 

STATEMENT OF HON. JOSEPH L LIEBERMAN, A U.S. SENATOR 
FROM THE STATE OF CONNECTICUT 

Senator Lieberman. Thank you. Thank you, Lord Hatch. [Lau^- 
ter.] 

Senator Leahy. Joe, don’t do that. It is hard enough living with 
him on this committee as it is. Don’t make it any worse. 

Senator Dodd. Lord Chancellor Hatch. 

The Chairman. It has taken a long time to get that recognition, 
is all I can say. 

Senator Liberman. Thanks, Mr. Chairman, for convening this 
hearing and for moving some of these judicial nominations along 
and induding Mr. Underhill on this list. I am very proud to be join- 
ing with Senator Dodd in introducing Stefan Underhill to you as 
the nominee for the U.S. district court judgeship. 

I was moved when Senator Lott described his college roommate. 
Actually, if I ms^ assmne for a moment the role of pro bono coun- 
sel, I want to advise Mr. Pepper that he is imder no obligation to 
answer the committee’s questions about Senator Lott’s conduct 
while at Ole Miss. [Laughter.] 

That is off limits. 

But as dose as I can get to the same relationship is that Mr. 
Underhill and I were privileged to go to the same law school, but 
it ends about there. He was there much more recently and did 
much better than I did, I assure you, at the law school. He was Ar- 
tides and Book Reviews editor, one of five members of the Artides 
Committee, a finalist in the coveted Harlan Fiske Stone Prize Ar- 
gument, and as Senator Dodd has indicated, has just a first-rate 
record, derking for Judge Newman, being one of our State’s pre- 
mier litigators, a partner in one of our State’s premier law fims, 
an outstanding lawyer, a person of genviine judidal temperament, 
a great dtizen of our State. In every regard, I think this is a su- 
perb nominee, and I guess I would add that I was particularly 
struck that he listed on his CV the fact that he is Cub master of 
Pack 197 in Fairfield, CT, which experience I think will come in 
handy in dealing with many of the lawyers and litigants who will 
come before his bench. [Laughter.] 

I am very honored to join in Senator Dodd’s support of this nomi- 
nee, and thank you for scheduling him today. 

The Chairman. Well, thank you very much. Senator Lieberman. 
We appredate both of you Coimecticut Senators being here. 

Kay, we are going to hold you imtil last, if that is eJI right. You 
have two nominees, and we \^1 turn to Senator Feinstein next and 
then Senator Boxer. 

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator Feinstein. Thank you ve^ much, Mr. Chairman and 
members of the committee. I would like to speak on behalf of two 
people. One is Marsha Berzon and the other is Gary Feess. 



11 


Mr. Chairman, I believe it was last July 30, and I believe Sen- 
ator Sessions and I were the members of the committee that heard 
Marsha Berzon. I want to pay special tribute to Senator Sessions. 
He was thorough, he was probing, he was intrepid. I think the 
hearing went on for just about 2 hours, and virtually I felt at the 
end of it that this viaa equal to a hearing that the full committee 
had for an Associate Justice of the U.S. Supreme Comt. Virtually 
every question I have ever heard at one of those hearings had been 
asked of Mrs. Berzon, and I want the committee to know how very 
well she acquitted herself, and I think Senator Sessions would 
agree with that. 

I also want the committee to know, Mr. Chairman, that Meirsha 
Berzon, believe it or not, had a life after Brooklsm, NY. She went 
West where the mjgor portion of her career began to unfold in Cali- 
fornia. And she is a highly skilled attorney. She has appeared nu- 
merous times before U.S. circuit courts, district courts, and every 
level of California State courts. She has argued four cases before 
the U.S. Supreme Court. She has filed dozens of briefs on a wide 
variety of cases before the Supreme Court. 

She was a distii^uished student at Boalt Hall, the University of 
Cahfomia. She was Order of the Coif, and she was Articles editor 
for the California Law Review. 

Prior to entering private practice, she clerked for U.S. Court of 
Appeals Judge Jeunes Browning and for U.S. Supreme Court Jus- 
tice William J. Brennan. She has practiced law with the San Fran- 
cisco law firm of Altshuler, Berzon, Nussbaum, and Rubin since 
1978. She has been a partner of the firm since 1990. She has won, 
in fact, impressive support from Democrats and from Republicans 
as well as virtually a wide panoply of law enforcement agencies. 

Let me read just a couple of samples. Former Republican-ap- 
pointed Deputy Attorney (^neral and Administrator of the EPA, 
William Ruckelshaus, says, “Her intelligence and genuine good 
judgment allow her to transcend partisanship. She would make an 
excellent addition to the Ninth Circuit Court of Appeals.” 

J. Dennis McQuaid, an active Republican and partner at the San 
Francisco law finn of McQuaid, McQuaid, Metzler, McCormick & 
Van Zandt, writes, “I can recommend Marsha for confirmation 
without reservation. She enjoys a reputation that is devoid of any 
remotely partisan agenda and that her service on the co\irt will be 
marked by decisions demonstrating great legal acumen, fairness, 
and equanimity.” 

The National Association of Police Organizations states, “Mrs. 
Berzon would be fair and impartial to law enforcement officers and 
open-minded to their concerns. She apparently imderstands the 
myriad of problems and difficult situations facing the line patrol of- 
ficer every day.” 

Mr. Chairman, I strongly support Marsha Berzon’s candidacy, 
and I am very pleased to be here today to help my colleague. Sen- 
ator Boxer, and others introduce her to you. And if I might also on 
behalf of Senator Moyrdhan submit a statement to the record? 

The Chairman. Without objection, we will place the statement in 
the record. 

[The prepared statement of Senator Moynihan follows:] 
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Prepared Statement of Daniel P. Moynehan 

It is a very special pleasure, Mr. Chairman, to once ^ain introduce to you Mar- 
sha Si^el Berzon, who has been nominated for the Ninth Circuit Court of Appeals. 
She is a native New Yorker and spent her youth in Sheepshead Bay, Brooklyn jund 
E^t Meadow, Long Island. When she testifies, a learned ear will leisogmz/e those 
origins and, I hope, celebrate them. She was graduated cum laude fitom Harvard/ 
Raddiffe Coll^ and earned her law degree at Boalt Hall Sdiool of Law at the Uni- 
vereity rf California. She was law clerk to Justice William J. Brennan, a blessed 
memory, and before that to Judge James R. Browning of the Ninth Circuit Court 
rf .^pe^. She has been a faculty lecturer in the School of Social Welfare at the 
University of California and a practitioner in residence at New York’s Cornell Law 
School. Me is currently a partner at Atshuler, Berzon, Nussbaum, Berzon and 
Rubin in San Francisco. 

Ms. Berzon has ar^ed four cases before the U.S. Supreme Court, and she has 
filed dozens of briefs in our nation’s highest Court. A distinguished candidate, Ms. 
Berzon would be a splendid addition to the Ninth Circuit Court of Appeals. Thank 
you for allowing me this opportunity to say so. 

^nator Feinstein. Now, Mr. Chairman, I would also like to just 
quickly introduce Judge Ga^ Feess, who with his wife is sitting di- 
rectly behind me, with their two children, David and Tim. Judge 
Feess is the nominee to the District Court for the Central District 
of California, the Los Angeles area. Judge Feess has a vast experi- 
ence as a private attorney and Government service. He has earned 
distinction as a litigator, an interim U.S. attorney, and a superior 
court judge in Los Angeles. 

He earned his law degree from the University of California at 
Los Angeles. He also was selected for the Order of the Coif, and 
in private practice, he joined the U.S. Attorney’s OfiBce where he 
quickly rose up through the ranks, becoming division chief of the 
mqjor frauds unit in 1984 and assistant chief of the criminal divi- 
sion. 

In 1998, he served 6 months as interim U.S. attorney. He re- 
turned to the private sector as a litigation peirtner for Jones, Day, 
Reavis & Pogue, and later Quinn, Emeuiuel, Urquhart & Oliver. 

In 1997, Governor Pete Wilson appointed him to the Los Angeles 
Coimty Supreme Court where he has earned rave reviews. 

He has also done a considerable amount of civic Eind public serv- 
i^. He was deputy general coimsel for the Christopher Commis- 
sion, which explored alleged abuses by the Los Angeles Police De- 
partment. He also served on Ihe Attorney General’s Economic 
Crime Council and the Los Angeles Cooi^nating Crime Com- 
mittee. 

He has received a flood of endorsements including endorsements 
from the Los Angeles District Attorney, former U.S. Attorney Rol^ 
ert Bonner, and Lane R. Phillips, a former U.S. Attorney and Fed- 
eral judge appointed by Ronald Reagan. The Americeui Bar Associa- 
tion’s Judid^ Nominations Committee has determined that he is 
well qualified for the position of district judge. 

He was my nominee to the President, and I am very proud to 
present him to this committee. 

The Chaihman. 'Thank you so much, Senator Feinstein. 

I notice the distinguished Minority Leader is here, and I want to 
accommodate him and his heavy schedule at this time. So if we 
could, and then 1 also notice — think 'Tim is here. Maybe we 
should move on your judge then at this time. 
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STATEMENT OP HON. TOM DASCHLE, A U.S. SENATOR FROM 
THE STATE OF SOUTH DAKOTA 

Senator Daschle. Well, Mr. Chairman, I thank you very much 
for your indulgence and that of my colleagues. I will be very brief 

With you and members of the committee, I am extraorcMnarily 
pleased to introduce to the committee someone that I am very 
proud to have known for a long time. Karen Schreier and her hus- 
band, Tim Dougherty, are both here, and I would like them to 
stand, if they would. 

I have known both of their families for a long, long time. I have 
known Karen’s father, know her family, know Tim’s family quite 
well. And I must say they are South Dakota’s finest. 

Karen has been the U.S. attorney in the State of South Dakota 
now for about 6 years and has just done an extraordinary job. She 
has been recognized as one who has worked very effectively with 
law enforcement agencies, especially on the drug issue. She has 
reached out to the Native American community as effectively as 
anybody I know. 

I honestly believe that she has been the finest U.S. attorney the 
State of South Dakota has ever had. So when it came to the oppor- 
tunity to nominate a new district judge, it was an easy choice for 
us. We are delighted that she has been willing to take on this addi- 
tional responsibility. We highly recommend her to you, Mr. Chair- 
man, and to the members of the committee. We know that she will 
do an outstanding job as our next district judge. 

The Chairman. Thank you, Senator. That is high praise. 

I think all of the nominees have been very well praised here 
today by excellent Senators, and so we are grateful to have you 
here. 

We will be glad to excuse you at this time because I know how 
busy you are. 

Senator Daschle. Thank you. 

The Chairman. Tim, if we could go to Senator Boxer first since 
we can finish those two judges, and then we will come back to you, 
and then we are going to wind up with Senator Hutchison. 

STATEMENT Olf HON. BARBARA BOXER, A U.S. SENATOR FROM 
THE STATE OP CALIFORNIA 

Senator Boxer. Thank you very much, Mr. Chairman. I will be 
veiy brief, and I would ask unanimous consent that my entire 
statement be placed in the record. 

The Chairman. Without objection. 

Senator Boxer. And I will summarize. 

First, I want to associate myself with the comments of Senator 
Feinstein aa it pertains to Judge Feess. I am very proud that he 
has been recommended. I see mat the younger one has dozed off, 
which is interesting. The kids seem to get to the heart of the mat- 
ter sometimes. So the rest of us are awake, and we are here for 
a purpose, and that is to convince you of the value of our no m inees. 

I have been asked by Marsha Berzon to say a few words about 
her, and rather than going through my statement, I thought I 
woiild just pick out some highlights and first ask if Marsha would 
stand. She is here with Stephen, her husband, and their daughter. 
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AUie, and son, Jeremy, who happens to be a newspaper reporter in 
Riverside, CA. 

You have heard about Marsha’s qualifications, a woman who has 
argued cases before so many of the courts, including the Supreme 
Court. All of her accolades are in my statement, so I thought I 
would actually close with just a few brief statements from Repub- 
licans because I tibink it is important that we diow the broad sup- 
port that Marsha brings. 

Former Republican — ^weU, let me start off with Senator Specter, 
a lon^tandittg member of this committee, who wrote that he was 
impressed wim Ms. Berzon’s “intellect, accomplishments, and the 
respect she has earned from labor lawyers representing both man- 
agement and unions.” And I thank Senator Specter for those com- 
ments. 

Former Republican Senator James McClure wrote, “What be- 
comes clear is that Ms. Berzon’s intellect, experience, and unques- 
tioned integrity have led to strong bipartisan support for her ap- 
pointment.” And Dennis McQuaid, who was mentioned by Senator 
Feinstein, I wanted to share with you, he ran against me the first 
time I ran for the Confess. So we finally foimd something we 
agree on, Marsha, Deimis and I. And he wrote wonderful wortfe 
about Marsha. And W.I. Usery, former Republican Secretary of 
Labor, said of Marsha, “She has all the qualifications needed, as 
well as the honest and integrity that we need and deserve in the 
court S3«tem. I know she will be dedicated to the principles of fair- 
ness and impartiality.” 

Charles Curtis, who opposed Marsha in a case, United Auto 
Workers v. Johnson Controls, her opposing lawyer, said, “All who 
have worked with or against her know she is fair, reasonable, re- 
spectful toward opposing views.” 

And, finally, corporate secretary for Chevron, Lydia Beebe, has 
written that Marsha “has a reputation of being a brilliant attorney 
and of imposing an extremely high intellectual standard to what- 
ever she does. She has the support of many in the employment and 
labor law commmiity, both on plaintiff and management side.” 

So, with that, Mr. Chafrman, I hope you will look kindly on these 
two people. They are good people. They are strong people. They will 
make great judges. 

Thank you very much. 

[The prepared statement of Senator Boxer follows:] 

Prepared Statement of Senator Barbara Boxer 

Mr. Chairman, I am delisted to be here today to introdvice Maursha Berzoa, once 
again, to the Committee. Ms. Berzon was nominated ^ the President last year to 
be United States Circuit Judge for the Ninth Circuit. She was nominated a^iin in 
January of this year and I am hopeful we can complete the process this time. 

Before I share with you some of Ms. Berzon’s background and experiences, let me 
first acknowledge her family who is with her here today— her husband, SteAen 
Berzon, their dau^ter Ali, and son Jeremy who is a reporter in Biverside, Cali- 
fornia. 

Ms. Berzoa is eminently qualified to sit on the United States Court of Appeals 
for the Ninth Circuit. She graduated cum laude from Radcliffe College in 19^ and 
received her Juris Doctor from the University of CalMomia at Berkmey, Boalt Hall 
School of Law in 1973. After graduating from law school, Ms. Berzon clerked for a 
Judge on the U.S. Court of Appeals for the Ninth Circuit and for Supreme Court 
Justice William Brennan. In 1978 she joined a private law practice and is now a 
partner in that practi(». 



15 


Ms. Berzon has written dozens of U.S. Supreme Court briefs and has ar^ied 4 
cases before the U.S. Supreme Court. She has had extensive experience appearing 
in federal appeals court^ having argued as counsel in many U.S. District Courts, 
and at all levels of the California state court system. In addition, over the past 6 
years, Ms. Berzon has served as chief counsel for 5 Supreme Cot^ cases am has 
served as co-counsel in many more. 

Let me share with you some of what has been said about Ms. Berzon: 

In a July 10, 1998 letter. Senator Specter a longstanding member of this Com- 
mittee, wrote that he was impressed with Ms. Berzon’s “intellect, accomplishments, 
and the respect she has earned finm labor lawyers representing both management 
and the unions.” I thank the Senator from Pennsylvania for his comments. 

Former Republican Senator James McClure of Idaho has also written in support 
of her nomination. Senator McClure said, “What becomes dear is that Ms. Berzon’s 
intellect, emerience and unquestioned integrity have led to strong and bipartisan 
support for her appointment.^ 

J. Dennis Mi^uaid, a Catifomia attorney, who by the way, was the Republican 
candidate running against me in my 1982 Congressional race, wrote: “Unlike some 
advocates, she enjoys a reputation that is devoid of any remotely partisan agenda 
* * * Frankly her presence will enhance the reputation of the Ninth Circuit.” 

W.I. Usery — former Republican Secretary of Labor — saud of Marsha Berzon: “She 
has all the qualifications needed, as well as the honesty and integrity that we need 
and deserve in our court system today » * * I know she will be dedicated to the 
prindples of fairness and impartiality in all her judicial activities.” 

Charles Curtis, opposing counsel in one of Ms. Berzon’s cases. United Auto Work- 
ers v. Johnson Controls, Inc., 499 U.S. 187 (1991), has said: “all who have worked 
with or against her know that she is fair, reasonable, and respectful toward oppos- 
ing views.” I believe such a statement, by opposing counsel is quite a testament to 
Ms. Berzon’s qualifications and fitness to serve on tne Ninth Circuit. 

Finedly, the Corporate Secretary for Chevron, Lydia Beebe, has written that Mar- 
sha Berzon has a “reputation of being a brilliant attorney and of imposing an ex- 
tremely high intellectual standard to whatever she does. She has the support of 
many m the employment and labor law community, both on the plaintiff and man- 
agement side.” 

Mr. Cbetirman, I have provided but a few excerpts of the many letters of support 
that have been written on behalf of Marsha Berzon. Nonetheless, I think it is clear 
from the contents of my statement, as well as the statement of the senior Senator 
from Cedifomia who sits on this Committee, that Ms. Berzon epjoys broad support 
from Democrats and Republicans alike, her colleagues, legal opponents, members of 
the bar Emd the judicieuy, law enforcement, as well as current and former United 
States Senators. 

Mr. Chairman, in closing, let me associate myself with the comments made by my 
colleague Senator Feinstein with regard to the nomination of Gary Allen Feess to 
be United States District Judge for Qie Central District of California. These 2 CaU- 
fomians, Mr. Feess 2 md Ms. Berzon, deserve the confidence and support of this 
Committee. 

Thank you. 

The Chairman. Thank you, Senator Boxer. 

Senator Johnson, if you could finish up on your judge. 

STATEMENT OF HON. TIM JOHNSON, A U.S. SENATOR FROM 
THE STATE OF SOUTH DAKOTA 

Senator JOHNSON. Yes, thank you, Mr. Chairman, and I will be 
very brief. I want to associate myself with the remarks of the Mi- 
nority Leader, Senator Daschle, relative to Karen Schreier and her 
husband, Tim. 

Karen has been a friend and a colleague for many, many years. 
She was bom in Sioux Falls, SD, educated at St. Louis University 
and St. Louis University Sdiool of Law. Her intellect, character, 
legal skills, and her integrity are all highly regarded by everyone 
who has known her. She has strong support from my fellow mem- 
bers of the South Dakota Bar. She went on to distinguish herself 
with a clerkship with the South Dakota Supreme Court, quickly be- 
came an associate and partner in Hagen, Wilka, Schreier and Ar- 
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cher law firm in Sioux Falls, SD, then moved on to become U.S. 
attorney for South Dakota in 1^3, where her performance has 
been afesolutely extraordinaiy. 

Karen has been a leader on issues of juvenile crime and youth 
violence for a number of years. She has worked closely with me and 
with my ofBce on methamphetamine problems and drug problems 
we have in the State of South Dakota. She has been an aggressive 
U.S. attorney on the side of aggressive enforcement of the law. And 
for that she has widespread bipartisan respect and admiration 
fi-om people throughout oiur State. 

I would hoTC again that your committee will look favorably and 
with an ex^ditious maimer on the handling of this in^rtant nom- 
ination. This is a woman who will serve America and South Dakota 
well as U.S. district juc^e, the kind of person that we need in pub- 
lic service, the kind of person that we need on the bench. 

Thank you, Mr. Chairman. 

The CEUmiAN. Thairk you. Senator Johnson. We are happy to 
excuse you and appreciate the good comments you made. 

Senator Hutchison, sorry that you have to be the last one here, 
but we know that you have two nominees, and I would like to men- 
tion that Congressmen Ralph Hall and Max Sandlin have been 
here in the past. I was hoping they could get back. That is one rea- 
son why we delayed until now. But they have been here in supi»rt 
of these two Texas nominees. So we wul ttum to you at this point, 
and if the two Congressmen come, I will certainly introduce them. 

STATEMENT OF HON. KAY BAILEY HUTCHISON, A U.S. 

SENATOR FROM THE STATE OF TEXAS 

Senator HUTCHESON. Good. I would like to ask that Congressman 
Hall and Congressman San dlin be allowed to be introduced if they 
are able to come back. But they ^d tell me they were here in sup- 
port, and I would like to introauce first T. John Ward, who is here 
with his wife, Elizabeth Ward, and I would like to ask them to 
stand. 

The Chairman. We are happy to welcome you aU to the com- 
mittee. I apologize. K you see the two Congressmen, I apologize. I 
should have introduced them before, but I thought they would be 
here. 

Senator Hutcheson. I will tell them. 

The Chairman. They apparently had a vote, and I apologize to 
them. 

Senator Hutchison. I will mention to them that you did recog- 
nize them. 

John is a native of Bonham, TX, and he practices in Longview 
with the Austin law firm of Brown, McCarroll & Oaks Hartline. He 
is a graduate of Texas Tech University and Baylor University Law 
School. Early in his career, he was an assistant district attorney, 
and he has extensive civil litigation practice both in the State and 
Federal courts. 

I believe John Ward is going to be a commonsense Federal judge. 
When he was nominated in Janua^, a constituent of mine, one of 
many who wrote on his behalf, said, “John Ward brings complete 
preparation, a studied atmosphere, and a balance. He will be a 
great ju<%e.” He is a member of the Board of Governors of the Fifth 
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Circmt Bar Association, and I just urge that you confirm Mr. Ward 
to the bench in East Texas. 

The second nominee I have is Keith Ellison, who is a resident of 
Houston, and we are looking at the Southern District bench there. 
Mr. Elhson is a graduate of Harvard University where he was a 
Phi Beta Kappa and graduated summa cum laude. He is a Rhodes 
Scholar. He is a graduate of Yale Law School and was editor of the 
Yale Law Journal. He was a law clerk to Supreme Court Justice 
Harry Blackmun and Judge Skelly Wright of toe U.S. Court of Ap- 
peals in the District of Columbia circuit. 

He has also been 20 years in ciAol litigation. He was a partner 
in Baker & Botts, and then went out on his own. He serves on the 
Yale Law School Association Executive Committee, and he wrote to 
toe committee that Senator Gramm and I have that interview all 
of toe judicial candidates that, “By not applying the law, a judge 
introduces an element of unpredictability mat breeds more liti^- 
tion.” I think that is a pretty common-sense approach, too, and I 
can’t think of anyone more qualified and intellectually qualified for 
the bench than Keith Ellison. 

Keith is here with his wife, Kathleen, and I would like to ask 
them to stand as well. 

So, Mr. Chairman, I appreciate yoim having this hearing. Both 
of these nominees have b^n in the pipeline for quite a while, and 
it is my hope that we can have an early confirmation. I recommend 
them. Senator Gramm recommends them. They passed with flying 
colors om bipartisan judicial selection committee that screens all 
the nominees, and I think you have two very highly qualified indi- 
viduals and two benches that are in dire need of some help. So I 
would mge you to confirm. 

The Chairman. Thank you, Senator Hutchison. That is hig h 
praise indeed, and we appreciate your taking time to be here. Sorry 
you were last. 

Senator Hutchison. That is fine. 

The Chairman. OK 

If I cotild have all the judgeship nominees stand and be sworn, 
we will swear you all in. If you could just stand, raise your right 
hands. Do we have all of you up there? OK Do you swear the testi- 
mony you shall give in tois hearing shall be the truth, toe whole 
truth, and nothing but toe truth, so help you God? 

Ms. Berzon. I do. 

Mr. Katzmann. I do. 

Mr. Ellison. I do. 

Jud^ Feess. I do. 

Mr. Tapper. I do. 

Ms. SCHREIER. I do. 

Mr. Underhill. I do. 

Mr. Ward. I do. 

The Chairm^. Thank you very much. I think what we will do, 

I think we will start with the two circuit nominees: Marsha S. 
Berzon and Robert A. Katzmann. And then we will go to toe dis- 
trict court nominees in toe second panel — ^third panel, rather. 

Senator Leahy. Mr. Chainnan, at an appropriate point, I have 
two statements from Senator Feingold that I want placed in the 
record. 
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The Chairman. Without objection, we will place them in the 
recoM. Please take your seats. 

[The prepared statements of Senator Feingold follows:] 

Peepared Statement of Hon. Russell D. Feingold, a U.S. Senator From the 

State of Wisconsin 

Mr. Chairman, I do want to thank you for holdup this hearing. Nonetheless, I 
am giKa% troubled by the fact that this is the first hearing cm nominatiom to be 
held ttus year. I hope that the pace will pick up immediately and that we can get 
to many hearings and votes on nominations in the coming weeks. 

The Commitl^ has managed to find time this year to hold hearings on tire Flag 
Amendment, the Victims* Ri^ts Amendment and numerous other matters. We have 
moved mqor legislation to the floor. But for some reason, we can’t find time to fulfill 
our basic (institutional function of advice and consent on nominations. That is very 
r^rettable. 

The Committee’s lack of action is preventing the Senate from doing its constitu- 
tional duty. The majority is acting like the bulty in the school yard. We need to quit 
hidii^ the baU trora the Senate, and do our job. We have well over 100 judicial va- 
cancies to fill, not to mention justice Department posts and other administrative 
positions. We have a lot of work to do. We need to roll up our sleeves and get to 
the business of strengthening the ranks of oiur federal judiciary. The majority can’t 
just ignore the issue. Even if the majority ultimately decides to i^ect a nominee, 
it is our obligation to go through the process of considering the nominees and giving, 
or withholding, our consent. 

This is not a partisan issue. Even Chief Justice Rehnquist and the Judicial Con- 
ference have called on the Senate to fill judicial vacancies without further delay. 

With every day that passes, justice is being denied to someone who can’t gek a 
hearing or trial aate because tiie judges on courts with multiple vacancies are over- 
worked and over-scheduled. A nomination delayed is justice delayed. As we know, 
justice delayed is justice denied. A vacancy unfilled is justice unfulfilled. 

With evts^ new federal statute creatiim liability for yet another federal crime, we 
are burdening our judges even more. 'W^t I find particularly troubling is that a 
majority of the Senate, and this Committee, breathless^ worlm to enact additional 
federal criminal legislation. Yet, this same majority refuses to give our courts the 
resources they need to uphold and enforce the laws just enacted. 

Finally, I am very troubled by the fact that a majority of the nominations that 
have been held up are women and minorities. And once again today, only one of 
the nominees receiving a first hearing from the committee is a woman and none are 
people of color. That disturbs me greatly. I encourage my colleagues not to shun or 
be fearful of placing women and minorities on the federal benA. Just as we have 
judges with a range of work enieriences — ^from academia to politics to private law 
practice, judges with diverse life experiences infuse the judicial system with fresh 
perspectives on decision making and problem solving. In my mind, maintaining the 
mte^ty of the judicial system requires that we attempt to create a judiciary that 
is representative of the depth and complexity of the American people. 

I want to urge you, Mr. Chairman, to move forthrmhtly and begin quidUy to bold 
frequent hearings and move nominations through this Committee. And I want to 
commend the ranking minority member for his continued efforts to press this issue 
with you. It’s an extremely important one and we need to keep pushing until the 
Committee gets its job done. 


Prepared Statement of Senator Russell D. Feingold On Behalf of Marsha 

Berzon 

Mr. Chairman, I hope that you wiU schedule a vote on Marsha Berzon’s nomina- 
tion as soon as possible. She is a hi^iiy qualified nominee, with bipartisan support. 
Her nomination effectively has been pendii^ for a year and a half and ^e bad a 
hearing before this Committee almost a year ago. I hope today’s second hearing is 
a sign that the Committee will no loi^r bold up her nomination. We have kept Ms. 
Berzon in limbo long enough. The time has come to fiilfill our constitutional respon- 
sibUify and either confirm her or reject her. 

Ms. Berzcm’s leotrd is exemjdary. Her legal skills and good judgment are unques- 
tioned. Based on the testimonials we have received from numerous attorneys and 
groups, including many with strongly Republican leanings, she is exactly the kind 
of hi^y respected, fair, and qualified person we should be putting on the bench. 
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And she is desperately needed on the Ninth Circuit, where there are a number of 
vacancies. 

To those who have problems with Ms. Berzon’s record of service as a Board Mem- 
ber of the ACLU or as a union-side labor lawyer, or because she has represented 
one person on death row in a successful appeal to the California Supreme Court, 
I say — ^TMake your arguments to this Committee or on the floor, and then let’s vote. 
Stop holding up the nomination and let the Senate work its will” Fair-minded ob- 
servers know Ms. Berzon has the ability and the temperament to apply the law fair- 
ly and impartially to all litigants. Those qualities — ^not what groups or causes she 
has represented in her private practice — should be the key criteria in our delibera- 
tions. 

I look forward to a favorable vote on Marsha Berzon as soon as possible. The 
nominee, our system of justice, and our country deserve nothing less. 

Senator Leahy. Mr. Chairman, while I did not give an opening 
statement, I would put my statement in the record. 

[The prepared statement of Senator Leahy follows:] 

Prepared Statement of Hon. Patrick Leahy, a U.S. Senator From the State 

OF Vermont 

This afternoon the Judiciary Committee holds its first confirmation hearing for ju- 
dicial nominees this year. I have looked forward to this hearing for some time, as 
have the outstanding ^oup of nominees who are with us today, their families and 
those awaiting justice in the States served by the courts to which they have been 
nominated. 

In spite of our efforts last year in the aftermath of strong criticism from the Chief 
Justice of the United States, the vacancies facing the federal judiciary are, again, 
topping 70 and the vacancies gap is, again, moving in the wrong direction. We have 
more federal judicial vacancies extending longer and affecting more people. 

Two months ago, the Chairman described this Committees constitutional respon- 
sibilities to consider judicial nominations as a “serious responsibility of this Com- 
mittee.” The Chairman is correct when he says what is important is “ihe actual per- 
formance of our responsibility to examine and take action on the qualified judicial 
nominees sent to us by the administration” and that the Senate’s primary interest 
must be what is best for the coimtry euid the Judicial Branch.” 

ChairmM Hatch noted that “we cannot afford to lose sight of the fact that for 
each nominations statistic, there is a man or woman whose career has been placed 
on hold and whose reputation may suffer unwarranted and unintended detriment 
if we do not perform our duty.” I have often said that if this were up to Senator 
Hatch and me to work out, we could make a good deal of progress very quickly. 

The country is now faced with 72 current vacancies. It is now past the middle 
of June. There are less than 15 weeks left in session this year for the Senate for 
hearings. Committee consideration and Senate consideration, debate and votes on 
these nominees and those that continue to be received. Up until this week we have 
received 42 judicial nominations that are currently pending. 

By June 18 last year, the Committee had held seven judicial confirmation hear- 
ings and the Senate had confirmed 29 judges. By June 18 in 1991 (President Bush’s 
third year with a Democratic Senate), the Committee had held five hearings and 
the Senate had confirmed 14 judges. By June 18 in 1987 (President Reagan’s third 
year in his second term with a Democratic Senate), the Committee had held seven 
hearir^ and the Senate had confirmed 13 judges. The Committee hearing schedule 
is behind even the pace of 1996, when the Senate confirmed a record low 17 judges 
all year and no judges to the Courts of Appeals. 

The Committee has found occasion to hold 36 hearii^ and another 10 business 
meetings so far this year, for a total of over 45 proceedings. In spite of the fact that 
the President has been sending us judicial nominations since January 26, this is, 
regrettably, our first confirmation hearing. 

More than a year ago. Chief Justice William Rehnquist warned that “vacancies 
cannot remain at such high levels indefinitely without eroding the qusility of justice 
that traditionally has been associated with the federal judiciary.” The New York 
Times reported recently how the crushing workload in the federal appellate courts 
has led to what it calls a “two-tier system” for appeals, skipping oral arguments in 
more and more cases. 

Law clerks and attorney staff are being used more and more extensively in the 
determination of cases as backlogs mow. Bureaucratic imperatives seem to be re- 
placing the judicial deliberation needed for the fair administration of justice. These 
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are not the ways to continue the high quality of decisionmaking for which our fed* 
eral courts are admired or to engender confidence in our justice system. 

The Ninth Circuit, to which Marsha Berzon has been nominate, is a good exam- 
ple. It has had between seven and 10 vacancies on its bench for more than four 
yesus. The Judicial Conference recently requested that its numbers be increased by 
an addition^d five judges to handle its workload. That means that while Ms. 
Berzon’s nomination has been pending and five other nominations are pending to 
the Ninth Circuit, that Court has been forced to struggle through its workload with 
12 fewer jud^s than it needs. 

When the Ih-esident and the Chief Justice spoke out, the Senate briefly ^t about 
its business of considering judicial nominations last year. Unfortunately, some have 
returned to the stalling tactics of 1996 and 1997 and judicial vacancies are again 
growiim in both number and duration. Chief Justice Rehnquist wrote at the end of 
1997: “The Senate is surely under no obligation to confirm any particular nominee, 
but after the necessa^ time for inquiry it should vote him up or vote him down.” 
The Senate is not voting on nominees. Inie Senate is not defeating judicial nomina- 
tions in up or down votes on their qualifications but refusing to consider them and 
killing them through inaction. 

The Senate is back to a pace of confirming fewer than one judge a month. That 
is not acceptable, does not serve the interests of justice and does not fulfill our con- 
stitutional responsibilities. For the last several years I have been urmng the Jiidici- 
ary Committee and the Senate to proceed to consider and confirm judicial nominees 
more promptly and without the months of delay that now accompany so many nomi- 
nations. 

Marsha Berzon is an outstanding nominee. By all accounts, she is an exceptional 
lawyer with extensive appellate experience, includir^ scores of cases heard ny the 
Supreme Court. She has the strong support of both California Senators and a well- 
qualified rating from the American Bar Association. 

She was initially nominated in jEuiuaiy 1998, almost 17 months ago. This is her 
second confirmation hear^. Last July she participated in extensive proceedings 
and answered every question posed by the members of this Committee. Despite that 
progress, despite the efforts of Senator Feinstein, Senator Kennedy, Senator Specter 
and myself to have her considered by the Committee, she was not included on an 
agenda and not voted on during aU of 1998. 

We are now more than half way throt^ 1999 and she is back having yet another 
hearing. I urge the Committee to end the delays and favorably report the long- 
standing nomination of Marsha Berzon to the United States Court of Appeals for 
the Ninth Circuit. Must this nomination be forced to extend past the two-year time 
line for the confirmation of Juc^ Margiuet KcKeown to the Ninth Circuit or the 
21 months that the nomination of Margmet Morrow to the District Court for the 
Central District of California was pending before each was overwhelmingly ap- 
proved by the Senate? Confirmation of this outstanding woman should be delayed 
no longer. 

I also look forward to the Committee completing its consideration of the other 
nominations included in tody’s hearing for vaceincies in California, Connecticut, 
Texas, Mississippi and South Dakota, and the remaining vacancy on the Second Cir- 
cuit. Four have been pending aU year and the other three since early Maurch. 

During Republican control of the Senate, it has taken two- 3 mar periods for the 
Senate to match the one-year total of 101 judges confirmed in 1994, when we were 
on course to end the vacancies gap. 

What progress we started making last year has been lost and the Senate is again 
failing even to keep up with normal attrition. Far from closing the vacancies gap, 
the number of current vacancies has grown from 50, when Congress recessed last 
year, to 72. Since some like to speak m terms of percentage, I mould note that is 
an increase of over 40 percent in the last eight months. Judicial vacancies now 
stand at over 8.4 percent of the federal judiciary (72/843). If one considers the 69 
additional judges recommended by the judicial conference, the vacancies rate would 
be over 15.3 percent. 

Progress in the reduction of judicial vacancies was reversed in 1996, when Con- 
gress adjourned leaving 64 vacancies, md in 1997, when Congress adjourned leav- 
ing 80 vacancies and a 9.5 percent rate. No one was happier than I that the Senate 
was able to make some head way last year toward reducing the vacancies in 1998. 
I have praised Senator Hatch for his effort. Unfortunately, the vacancies are now 
growing, again, back up to 72 vacancies and over an 8.4 percent vacancy rate. 

Nominees like Marsm Berzon, Justice Ronnie L. White, Judge Richard Paez, and 
Timothy Dyk deserve to be treated with dignity and dispatch — ^not delayed for two 
and thi^ years. We are seeii^ outstanding nominees nitpicked and delayed to the 
point that good women and men are being deterred from seeking to serve as federal 
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judges. Nominees practic^ law see their work put on hold white they await the 
outcome of their nominations. Their families cannot plan. They are left to twist in 
the wind. All of this despite the fact that, by all objective accounts and studies, the 
jud^s that President Clinton has appointed have teen a moderate group, rendering 
moderate decisions, and certainly mcluding far fewer ideologues than were nomi- 
nated during the Reagan Administration. 

Our independent fSieral judiciary sets us apart from virtually all others in the 
world. Every nation that in this century has moved toward democrat has sent ob- 
servers to the United States in their efforts to emulate our judiciary. Those fostering 
this slowdown of the confirmation process and other attacks on the judicianr are 
risking harm to institutions that protect our personal freedoms and independence. 

The Senate should get about the business of voting on the confirmation of the 
scores of judicial nominations that have been delved with justification for too long. 
We must redouble our efforts to work with the President to end the longstanding 
vacancies that plague the federal courts and disadvantage all Americans. That is 
our constitutional responsibility. 

Senator Leahy. I do want to point out again on hearings that 
we should not compare this to 1993, the President’s first year, as 
compared to the seventh year of a President’s term in office. The 
first few months of that administration we had a confirmation of 
a new Attorney General that took four hearings over 3 months. We 
had 6 days of hearings in May and June of other top Justice De- 
partment nominations and a Supreme Court nomination. This year 
we have not had a hearing on executive branch nominations, and 
the average time for Senate action on the judges confirmed was 
about 200 days. 

The Chairman. Let’s be glad we are having a hearing now. 

Senator Leahy. I am delighted, and I compliment you on that. 
I really do. And I mean that most sincerely. 

The Chairman. We are happy to welcome both of you here. We 
hope you will introduce your family members and friends that you 
have with you, and if you have any statement you would care to 
make, we start wiui you, Ms. Berzon, and then with you, Mr. 
Katzmann. 

TESTIMONY OP MARSHA S. BERZON, OF CALIFORNIA, TO BE 
U.S. CIRCUIT JUDGE FOR THE NINTH CIRCUIT 

Ms. Berzon. I do not have any statement. I would like very 
much to thank you, Mr. Chairman, for holding this hearing. I 
would like to introduce, in addition to my husband and my chil- 
dren, who were already introduced, my parents. Jack and Sylvia 
Siegel, who are here from New York. My mother was not able to 
join us last year at the hearing. I am very pleased that she is here 
this year. Also, my sister, Mary Berzon, who is from Virginia; my 
brother, Arthur Siegel, who is an accountant in New Yor^ and my 
long-time law partner and fiiend, Fred Altshuler, who is here as 
well. 

Finally, I would Uke to say that my sister, Beth Siegel, from 
Massachusetts was not able to be here today, and my mother-in- 
law, Ethel Spitzen, from Boca Raton, FL, was also not able to be 
here today becatjse of her health. 

The Chairman. We are happy to welcome your family and your 
firiends and relatives here, and we are gratefid we finally have you 
here for this second hearing, really, and we are going to try and 
move ahead as quickly as we cam. 

Do you have any fiuther statement to make, Ms. Berzon? 

Ms. Berzon. No, I don’t. 'Thank you very much, Mr. Chairman. 
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The Chaieman. Mr. Katzmann, we will turn to you. Introduce 
your family and firiends or whoever you have with you. 

TESTIMONY OF ROBERT A. KATZMANN, OF NEW YORK, TO BE 
U,S. CIRCUIT JUDGE FOR THE SECOND CIRCmT 

Mr. KAT2MANN. Mr. Chairman, I would like to thank you for 
your great courtew and the covutesy of your staff over ttiese past 
several montiis, and also Senator Leahy. I would like to introduce 
my parents, John and Sylvia Katzmamn; my brothers, Gary 
Katzmann, who is a career — ^my identical twin brother, Gary 
Katzmann, who is a career prosecutor in the U.S. Attorney’s QflBce; 
my brother Martin Katzmann; and my many friends who are here 
as well. My sister, Susan, unfortunately, comd not make it, and her 
family as well. 

Finally, I would like to say a special word of thanks to Senator 
Schumer and Senator Moynihan for their very generous inteoduo 
tory remarks. Nearly a quarter century mo, Professor Mosmihan 
prepared me for my generals in American Government at Harvard, 
anci in the ensuing years, there is no one who has had a greater 
impact on my life in his role as teacher, mentor, and Mend, And 
I am so gratefid to him and to Liz Moynihan and to Michael Pat- 
rick for coming here today. They are really Mends for hard win- 
ters. 

Thank you. 

The Chairman. We are happy to welcome your family and, of 
course, we are very proud of Senator Moynihan ourselves. He has 
been a great Senator. He came to the Senate at the same time 1 
did, and so we have been good Mends all through these years. 

We are happy to have botii of you here. Now, we have a rollcall 
vote, so I hope that some will go vote now and then come back so 
you can ask questions. 

Senator Sessions. Mr. Chairman, I am supposed to preside at 4 
o’clock. I don’t know if others have a pressing need, but if you could 
allow me a few questions at the beginning. If not, I will imder- 
stand. 

The Chairman. I will be happy to yield my time to you. Senator, 
and we will let you take the time, and then if others could go vote 
and then come right back, then Senator Leahy and I can go. 

Go ahead. Senator. 

QUESTIONING BY SENATOR SESSIONS 

Senator Sessions. Thank you, Mr. Chairman. I think both of 
these are extaraordinarily skilled lawyers, and I appreciate your 
abilities, and I did enjoy very much, Ms. Berzon, our conversations. 
Maybe we did take too long, but it was a very interesting discus- 
sion, and I enjoyed it very much. And I thought I would ask a cou- 
ple of followup questions. 

And you know — and I think I made it clear, and I have made it 
clear to others — that I am concerned about the ninth circuit. The 
New York Times has said the Supreme Court considers it a rogue 
circuit. It was reversed, I believe, 29 out of 30 times in 1997 and 
1998. And in evaluating a nomination for tibe nintti circuit, I have 

E ublicly said I want to be sure that any nominee is going to help 
ring it back into the mainstream of i^erican law as set by the 
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Supreme Court. And so any questions I make, maybe in a different 
circiunstance at a different time I wouldn’t be as insistent about it. 
But I think it is importauit. And I don’t intend to support nominees 
unless I really believe that it has a possibility of improving that 
court. 

I remember I asked you about Justice Brennan’s decision on the 
unconstitutionality of the death penalty. He believed tibat the death 
penalty was unconstitutional. And I told you I thought that that 
was unfounded because there are multiple references to the death 
penalty and capital crimes in the Constitution. And I asked you 
whether or not you shared my view and how you felt about Mr. 
Justice Brennan’s view, and you said you did not like to say what 
you agree with and what you do not agree with when you haven’t 
had time to think about it. Fair enough. 

Have you had time now and would you like to comment now? 

Ms. Berzon. I would like to say first that I also very much en- 
joyed our discussion last year, and I certainly have had a chance 
to think about it and to go back smd look at the Constitution. And 
having done so, I would certainly agree that the indications of that 
document are that the Framers of the Constitution understood that 
capital punishment would be permitted under that Constitution. 

There are, as you note and as the Supreme Court noted in Gregg 
V. Georgia, many references in the Constitution which indicate that 
the Framers certainly understood that there would be capital pim- 
ishment under the Constitution. 

Senator SESSIONS. And as a justice, do you feel it would be yoim 
duty to ratify in your opinions the understanding of the Framers 
when they adopted that Constitution and carry out its intent? 

Ms. Berzon. As a judge of the ninth circmt, my primary duty 
and initial duty will be to follow the direction of the U.S. Supreme 
Court. The U.S. Supreme Coiurt on this question has been quite 
clear about its conclusion that the death penalty is constitutional, 
and I will, of comse, faithfully and completely apply that conclu- 
sion. 

Senator SESSIONS. How do you feel about Justice Brennan’s view 
that somehow despite these references and clear, explicit state- 
ments of approval of the death penalty in the Constitution explic- 
itly written that he still would find it unconstitutional? Do you af- 
firm or reject that view? 

Ms. Berzon. I was a law clerk to Justice Brennan, as you know. 
I admire him enormously as a man and as a mentor. I do not agree 
with everything that he said, and I think in particular that I in- 
tend to t^e a more literal view to statutes and to constitutional 
provisions than he does. It makes me more comfortable, and it is 
the way I tend to think. 

The Chairman. Could I interrupt for just a second? I notice our 
two Congressmen from Texas are here in support of the two Texas 
nominees, and we just want to recognize both of you. Congressman 
Hall, you have been a fidend for a long time, and we are really glad 
to have you here. And also you. Congressman Sandlin, we are very 
appreciative that you would come over and lend support to these 
two Texas nominees. 

Mr. Hall. Thank you, Mr. Chairman and members. 
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The Chairman. I apologize for not introducing you first. I should 
have done that. 

Mr. Hall. We had to vote. 

The Chairman. That is what I figured. You went to vote, and I 
certairdy wanted to 

Senator Leahy. We understand that. 

The Chairman. I recognized you in absentia. We will put it that 
w^. But we are happy to have you back. 

Go ahead, Senator. I eun sorry. 

Senator Sessions. All right. Briefly, I asked you previously 
about — I followed up in writing with a question I raised at our ini- 
tial hearing, and to refresh your recollection, you responded in Au- 
gust 1998, and I had asked you that if when you were vice presi- 
dent of the ACLU in Northern California you approved the ACLITs 
filing of a lawsuit in Michele AG v. Nancy S. case. In that case, the 
ACLU’s argument was that a homosexual partner who is neither 
an adopted or biological parent could be deemed a “parent in fact.” 
The ACLU did take that position, and it was rejected by the Cali- 
fornia Court of Appeals. Amd I was conferring a little bit with your 
answer and would like to follow up. 

In your written answers, when I asked you about your connection 
with this lawsuit, you replied that you “had no recollection of this 
case until asked about it in connection with the hearing.” Then you 
later in those written answers said you “checked with the ACLU 
NC” — Northern California — and learned that you were “not present 
at the meeting at which the case was considered,” even though you 
were chair of that legal committee that set them — approved the fil- 
ings. And then next you stated that you “learned on inquiry” that 
a close vote by the board as to whether or not to file that had oc- 
curred. It had been proposed by the steiff, but that you “do not re- 
call” how you voted or whether you voted and that the ACLU had 
no records specifying how you voted. 

However, in your testimony before the committee, it indicates 
that voting on cases is not a routine proceeding by the ACLU, and 
it only occurs if “there is a dispute in the leg^ committee,” which 
you chaired, or if someone specifically asked for a vote. In fact, 
your written answer indicated that it was a close vote by the over 
30-member staff. 

Given the controversial nature of that case and as evidenced by 
the fact that the board you chaired was closely divided over the 
issue and the fact that the votes of this kind appear to be an excep- 
tion rather them the norm for the committee, would you share with 
us how it is that we ought to understand you don’t remember that? 
And did you take a position that — ^have you been able to recall any 
position you took, and can you tell us more about your participa- 
tion in that? 

Ms. Berzon. The case, just to clarify for some of the other mem- 
bers who were not at the hearing and may not have read the ques- 
tions, was one that deedt, as I understemd it from reading the re- 
ported opinion — ^and I want to make cleeir that I have never seen 
the brief that the ACLU filed in this brief—in this case. I don’t or- 
dinarily see them. I would not have ordinarily seen them. And in 
this particular case, it was under seal, so I couldn’t see it even 
after I was asked. 
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Not having seen it, I can only react based on the written opinion 
that resulted, and that opinion indicates that while the particular 
individuals who were having a visitation dispute here were homo- 
sexual partners who had been parenting this child, the issue in the 
case really had nothing to do with them being homosexual p^- 
ners — ^that is, one could have been a grandparent who was rearing 
the child or a stepparent who was rearing the child or a 
fosterparent who had been with the child for a long time. And the 
issue was one of whether people of that kind who me child will be 
severed from have some interest in visitation: 

The issue is a very complicated one, as the justice who wrote the 
opinion for the California Supreme Court noted, on a policy basis 
and one he concluded was properly for the le^Sature, and I would 
agree with that conclusion. 

I have no specific recollection of the debate, although I did learn, 
as I said in my answers, that it was a closely divid^ vote. I sus- 
pect — and I very much hesitate to say how I might have voted be- 
cause I don’t have a clear recollection, but I suspect that in a cir- 
cumstance like that I would probably abstain. And the reason I 
suspect that is 1 tend in my participation in the ACLU to be most 
interested in issues and most concerned about issues having to do 
with the first amendment, with the rights of free speedb and reli- 
gion, and vrith discrimination, gender discrimination in particular. 
And issues of this kind are very far from my expertise or concern, 
and when it became as contentious as it did, apparently, from the 
vote, I would probably feel that I had little to add to the debate 
and probably would not have contribut^. But I really don’t remem- 
ber. 

Senator Sessions. So you don’t remember how you voted on that. 

Ms, Berzon. I don’t remember. 

The Chairman. Senator, your time is up. 

Now, Senator Leahy would hke to just ask a question or two be- 
fore we go and vote. 

QUESTIONING BY SENATOR LEAHY 

Senator Leahy. Ms. Berzon, you are familiar with the doctrine 
of stare decisis, I am sure. 

Ms. Berzon. I certainly am. 

Senator Leahy. Amd do you accept that doctrine? 

Ms. Berzon. I absolutely do. 

Senator Leahy. And so I can assume from that answer that the 
decisions of the U.S. Supreme Court you would feel would be com- 
pelling on your circuit? 

Ms. Berzon. Absolutely, and if confirmed as a judge, I will follow 
them faithfully and carefully. 

Senator Leahy. And you would give great weight to prior deci- 
sions of yoiur circuit? 

Ms. Berzon. I will definitely do that. 

Senator Leahy. So it is safe to say that on decisions of the Su- 
preme Court you feel yom circuit is bound by that, and you as a 
judge would be bound by that. 

Ms. Berzon. Definitely the ninth circuit is boimd by the deci- 
sions of the Supreme Court, and I as a judge would be bound by 
them as well. 
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Senator Leahy. But you as a judge are not boimd in any way by 
past decisions of any organization, whether it is the ACLIJ or a so- 
cial organization or any other oiganization. Those are not decisions 
that bind you. Am I correct? 

Ms. Berzon. To the contrary, as a judge I will, of course, be 
boimd only by precedent, by the language of any statutes, by the 
language of the Constitution, by precedents in other circuits to the 
degree that they are relevant and convincing, and I absolutely will 
give no credence whatever to the views of any organization, includ- 
ing the ACLU. Indeed, I would expect that I wouM rule against the 
position of the ACLU as often as that of any other organization. 

Senator Leahy. Looking at your background, I would not have 
expected any different answer. I am extremely impressed with your 
backgroimd. I hope that you will soon be sitting on that court. 

Thank you. 

The Chairman. Thank you. Senator. We eire going to have to go 
vote. As soon as Senator Smith gets back, he wul ask some further 
questions, but we will recess until he gets back or until another 
Senator gets here and proceed as soon as I can get back. 

[Recess from 4:02 p.m. to 4:30 p.m.] 

The Chairman. If we could begin, I apologize for the delay. I am 
going to put the written questions of Senator Thurmond into the 
record, and I would hope that you would answer them as quickly 
as possible. He directs questions to both you, Ms. Berzon, and you, 
Mr. Katzmann, and then he sends questions to the other judges as 
well. So I would hope that you would answer any and all written 
questions as quickly as possible. We will keep the record open to 
have written questions to the nominees until Friday, the end of 
business on Friday, if that is all right. 

[The questions of Senator Thurmond are located in the appen- 
dix.] 

The Chairman. Now, Senator Smith, would you like to ask some 
questions or would you like me to go ahead? 

Senator Smith. Go ahead, Mr. Chairman. I will be ready in a 
minute. Why don’t you go ahead? 

QUESTIONING BY SENATOR HATCH 

The Chairman. Thank you. OK 

Now, you have heard the questions, Mr. Katzmann, of Senator 
Sessions. Do you have anything to say about those particular ques- 
tions? 

Mr. Katzmann. No, I don’t. 

'The Chairman. OK; how would you answer them? 

Mr, Katzmann. The questions that were asked were in a sense — 
most of the questions seemed to be particular to various cases. 

The Chairman. Right, that involve California, so you really don’t 
have anything to say about that. 

Mr. Katzmann. Right. 

The Chairman. Let me ask you, Ms. Berzon, you certainly have 
an extensive record in the area of labor law, something that I take 
a great deal of interest in as well, representing various labor orga- 
nizations and some very renowned cases. Now, when many people 
hear labor law, they generally think of cases Isetween unions and 
employers. Your experience, as I understand it, however, includes 



27 


instances in which you have been an advocate for unions in litiga- 
tion against the employees they represent on issues raging from 
the right of employees who choose not to follow the union’s lead in 
striking to the right of employees not to pay a portion of union 
dues used for purposes with which they disagree. 

Now, Ms. Berzon, given your experience, can you assure this 
committee that you can be fair and impartial in adjudicating the 
rights of employees vis-a-vis their unions? 

Ms. Berzon. Yes, absolutely. In all of those cases, I was, of 
course, representing a client as an advocate. I am keenly aware of 
the difference between an advocacy position and the position of a 
ju^e on the ninth circuit or any o&er court of appeals. In that po- 
sition, if I am fortunate enough to be confirmed, I am certain that 
I will be able Eind I commit that I will leave behind all positions 
of all of my chents and look with an open mind at the statutes at 
hand, at the precedents that are relevant, and at any constitutional 
provisions that are pertinent and so on. 

The Chairman. So you will abide by the precedents as estab- 
lished by the Supreme Court? 

Ms. Berzon. I am sony? 

The Chairman. You will abide by the precedents established? 

Ms. Berzon. I absolutely will. 

The Chairman. OK; I presume you will, too, Mr. Katzmann. 

Mr. Katzmann. Absolutely. 

The Chairman. Now, Ms. Berzon, in correspondence to this com- 
mittee last July, you identified Ho v. San Francisco Unified School 
District — ^that is a recent ninth circuit court case — as one in which 
the ACLU of Northern California participated while you were a 
board member. 

Now, I have looked at the amicus brief the ACLU of Northern 
California filed in that case and was interested to note that the 
principal argument advEUiced in that brief is that the court “should 
apply intermediate scrutiny” not strict scrutiny as the appropriate 
level of review in a challenge to a racial quota that had the effect 
of limiting the percentage of Chinese school children who could at- 
tend San Francisco’s public schools. 

Now, do you agree with the position advanced by the ACLU of 
Northern California that the quota at issue was constitution^ even 
though there had never been a judicial finding that segregation ex- 
isted in San Francisco’s school system? 

Ms. Berzon. I am at something of a disadvantage because I first 
saw a part of this brief, and only a part of it, last evening and I 
read the opinion of the ninth circuit as well. I was actually under 
the impression — and I could be wrong — ^that there was a judicial 
finding or at least that there was a consent decree that served as 
a — that was corirmed by the court and, therefore, served as a judi- 
cial finding. But I am not sure it is relevant to the issues that were 
addressed in the amicus brief. 

I know, as you do, Mr. Chairman, that the Supreme Court in 
Adarand v. Pena held that racial classifications are subject to the 
strictest of scrutiny, meaning that there has to be a compelling in- 
terest, and that any classification of that kind has to be exfremely 
narrowly tailored. The ninth circuit held that the issues in that 
case as to meeting those standards were sufficiently undecided, 
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that there should be a trial on the question, and actually I know 
only from the newspapers that tiie case was settled before triEil. 

In my role on the board of the ACLU, as Senator Sessions noted, 
there are only votes held by the boeird in rare instances, emd in this 
instance there was no vote held by the board and I was not on the 
legal committee. I did have a chance to check that much. 

The Chairman. OK; and — did I interrupt you? 

Ms. Beezon. I am sorry. 

The Chairman. I thought I had interrupted you. 

Ms. Berzon. ok. 

The Chairman. You have mentioned the Adarand v. Pena case. 
Do you agree that the quota at issue in this matter should have 
been tested under only an intermediate scrutiny rather than strict 
scrutiny? 

Ms. Berzon. It seemed to me that the ninth circuit opinion hold- 
ing that it was subject to strict scrutiny was fully consistent with 
Adarand, and I would have no problem in applsdng that standard 
at all. 

The Chairman. They indicated that it would be subject to only 
intermediate scrutiny not strict scrutiny. 

Ms. Berzon. I am sorry? 

The Chairman. They indicated that it would be subject to only 
intermediate scrutiny not strict scrutiny. 

Ms. Berzon. They so argued, £uid it is not a position that I advo- 
cated. And as I say, I didn’t vote on it either. 

The Chairman. So you would be for strict scrutiny. 

Ms. Berzon. I was fully comfortable with Judge Newman’s opin- 
ion in the ninth circuit. 

The Chairman. Now, Mr. Katzmann, the Fo undin g Fathers be- 
lieved that the separation of powers in a government was critical 
to protecting the liberty of people. Thus, they separated the legisla- 
tive, executive, and judicial branches into three different sup- 
posedly co-equal branches of government, the legislative power 
being the power to balance mor^, economic, and political consider- 
ations and make law, the judicial power being the power only to 
interpret laws made by the Congress and by the people. 

Now, in your view, is it the proper role of a Federal judge when 
interpreting a statute or the Constitution to accept the balance 
struck by Congress or the people or to rebalance the competing 
moral, economic, and political considerations? 

Mr. Katzmann. I firmly believe that it is the role of the judge 
to accept the balance struck by the Congress and the people. It is 
inappropriate for a judge to reorient the cedculus. 

llie Chairman. Making of law to me is a very serious matter. To 
make constitutional law, two-thirds of each House of Congress and 
three-quarters of the States must formally approve the words of an 
mnendment. To make statutory law, only a majority of each House 
is necessary, and usually the President must formally approve the 
words of a statute. 

This formal approval embodies the expressed will of the people 
through their elected representatives and thus raises the particular 
words of a statute or constitutional provision to the status of bind- 
ing law. Words, theories, and principles that lack this formal ap- 
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proval are not backed by the will of the people and thus do not rise 
to the level of legitimate law. 

Would you agree that the further a judicial opinion varies from 
the text and the original intent of a statute or constitutional provi- 
sion, the less legitimacy it has? 

Mr. KAT2ayiANN. I certainly do agree with that. I think in an arti- 
cle, which I, frankly, quoted in my book, “Courts and Congress,” 
which you wrote in the Harvard Journal of Law and Public Policy, 
you talk about the slippage that can occur the ftcrther one gets 
away from the text of the statute. And I believe that clearly that 
is a problem if a judge inserts his or her own views about what a 
statute should meem by moving away from the wokIs of the statute. 

The Chairman. Let me ask both of you this question: Under 
what circumstances do you believe it appropriate for a Federal 
court to declare a statute enacted by Congress unconstitutional? 
Let’s start with you, Ms. Berzon. 

Ms. Berzon. The circumstances in which it is appropriate for a 
court to declare a congressional statute unconstitutional are, of 
course, quite rare. Such statutes come to the Court with a strong 
presumption of constitutionality, and in looking at such constitu- 
tional arguments, if I were confirmed, I would look carefully at any 
precedents of the Supreme Court or of the ninth circuit. But absent 
a compulsion by them to declare a statute unconstitutional, I would 
do so only when it appeared to be compelled by the constitutional 
language or by the clear intent and the meaning of the Constitu- 
tion. 

Mr. Katzmann. I think, Mr. Chairman, that a court should be 
very wary about declaring unconstitutional an act of Congress. 
When you look at the constitutional structure, there is article I, the 
legislative article, article II, the executive, and article III, the judi- 
ciary. I would submit that the order suggests that there should be 
caution on the part of the judiciary in terms of upsetting the law 
that Congress has made. So I believe that only in the rarest of dr- 
cmnstances wovild it be appropriate to declare an Act of Congress 
unconstitutioned. There would have to be clearly a very compelling 
reason to do so. It would have the presumption — ^an Act of Con- 
gress has the presiunption of constitutionality. 

The Chairman. Th ank you. My time is up. 

Senator Smith, do you have questions? 

QUESTIONING BY SENATOR SMITH 

Senator SMITH. Thank you, Mr. Chairman. Good afternoon to 
both of you. 

I missed Senator Leahy’s questioning, but I understand, Ms. 
Berzon, that Senator Leahy asked you if you felt that the death 
penalty was unconstitution^, and you replied that it was omstitu- 
tional. Is that correct? 

Ms. Berzon. Yes; the U.S. Supreme Court has so held. 

Senator Smith. I am sorry. Senator Sessions’ question. 

Ms. Berzon. Senator Sessions did ask me tiiat, and, yes, I 
agreed with him that 

Senator Smith. Is that your view as well, Mr. Katzmann? 
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Mr. Katzmann. Yes; the Supreme Court has firmly spoken on 
that issue, makii^ note of a number of clauses in the Constitution 
which suggest that there is room for capital punishment. 

Senator Smith. Do either of you have any moral or religious or 
any other personal convictions that would keep you from voting to 
apply the death penalty in an appellate case? 

Ms. Bbezon. I do not. 

Mr. Katzmann. Neither do I. 

Senator Smith. On the issue of judicial precedent, what is your 
view on judicial precedent? I tMnk Senator Leahy asked you about 
judicial precedent, and I missed that. I think you replied that you 
supported judicial precedent. Is that correct? 

Ms. Berzon. I certainly do. I would be constrained as a ninth cir- 
cuit judge to follow the precedent of both the Supreme Court and 
the nintfr circmt, and I would do so. 

Senator Smith. Even if you viewed the decision to be wrong? 

Ms. Berzon. Yes, even if I viewed the decision to be wrong, with 
the minor caveat that in the ninth circuit there are times when 
there are votes as to whether to hear a case en banc, and in that 
case I would vote in accordance with the g^uidelines of the ninth cir- 
cuit whether to hear the case en banc. 

Senator Smith. Is that your view as weU, Mr. Katzmann? 

Mr. Katzmann. Yes; I think that if you don’t follow precedent, 
you are inviting judicial activism, which I would deplore. 

Senator Smith. Well, let me ask you a tough question on judicial 
precedent. Were you to have been on the Supreme Coiurt in 1867 
when the Dred Scott case came down, Judge Tawney indicated in 
that decision, the majority decision, that Dred Scott was a personal 
property and, therefore, could not sue in Federal court. We now 
had precedent that was never overturned by the courts, but it was 
overturned by some amendments to the Constitution. So if you had 
had the chance to vote to reverse that judicial precedent, how 
would each of you have voted? 

Ms. Berzon. If you would like me to begin, it is a provocative 
question, and I note that there is also a set of precedents from the 
Supreme Court regarding the very rare circumstances in which 
overturning precedent is appropriate. And one of those cir- 
cumstances is that it is more appropriate in constitutional than in 
statutory cases because, with regard to statutory cases. Congress 
can alter the statute much more easily than it can alter the Con- 
stitution. 

Now, you have actually pointed to one instance in which Con- 
gress did alter the Constitution, or Congress and the people altered 
5ie Constitution, but that is relatively rare. 

So there is slightly more room in a constitutional case, but, 
again, as a ninth circuit judge, it would be quite rare because that 
prerogative is primarily that of the Supreme Court. 

Senator Smith. Same question, sir. 

Mr. Katzmann. I would emphasize, too, that in terms of the posi- 
tion for which I am being considered as an appellate judge, I am 
bound to follow precedent. The issue as to what I would do if I 
were a Supreme Court Justice is not something that I have actu- 
ally fuUy considered at this moment. But in the case of Dred Scott, 
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when we think about precedent, there are a lot of different ques- 
tions that one i^ht tlunk about. 

One issue might be how long has the pret^ent been in exist- 
ence, how long has it stood in existence. That might be of some use. 
But, on the other hand, if you always stick to precedent at the Su- 
preme Court level, then you would never have had a reversal of 
Plessy V. Ferguson. 

Senator Smith. That was my next question. 

Mr. Katzmann. So that there are circumstances in which at Ihe 
Sui)reme Court level, where because there is a recognition that a 
decision was clearly wrong, that there may be some basis for a 
change in precedent. But at the appellate level, I think the obliga- 
tion of the judge is to foUow the precedent regardless of whether 
the appellate judge agrees with it or not. 

Senator SMITH. Do you have the same view on Plessy v. Fer- 
guson, Ms. Berzon? 

Ms. Berzon. Yes, I do. And as I said, the considerations here 
with regard to the Supreme Court and appellate courts are really 
quite different. 

Senator Smith. No, I understamd, but the issue in a generic 
sense was judicial precedent, and I think you both admitted^ stat- 
ed that you didn’t feel that would necessarily be the case at the ap- 
pellate level. You did give a quahfier on both your answers. I just 
want to make sure the record is straight. You both gave me a 
qualifier on judicial precedent on both Plessy v. Ferguson, which 
was overturning segregated schools, and Dred Scott, which was not 
allowing a black man who was considered property to sue in Fed- 
eral court. So you did give two qualifiers. 

I don’t want to misrepresent what you said, but that is the way 
I read what you said. So now I am going to get you to the least 
controversial of all the questions I have asked so far, but that is 
why I wanted to hear your answers to these questions first, which 
is— I was being funny — the issue of abortion, which is obviously 
one of the most controversial issues of the day. So if we use &e 
issue of judicial precedent in Roe v. Wade, what is your view on 
Roe V. Waxie, each of you? 

Ms. Berzon. The Supreme Court, as you know, spoke to that 
precedent in Casey v. Planned Parenthood, both with respect to its 
continuation as precedent and with respect to the precise standard 
that is applicable imder Roe v. Wade as modified by Casey. Casey 
fully explored the stare decisis considerations, and, again, as a cir- 
cuit court judge, I am bound by Casey in that regard. 

Casey held that balancing the women’s — the State’s concern for 
fetal life beginning at conception against women’s constitutional 
right that the applicable standard is whether there is an undue 
binden on that right, and in applying that standard has held cer- 
t^ regulations of abortion, including parental consent, waiting pe- 
riods, and others, vahd. Again, as a ninth circuit judge, I would 
apply both the genereil standard and the partictdar precedents 
carefully and faithfully, and I would have no opportunity really to 
consider whether it should be changed, and I would not do so. 

Senator SMITH. Mr. Katzmaim. 

Mr. Katzmann. As an appellate judge, I am bound to follow the 
precedent of the Supreme Court. Casey is, in a sense, the defining 
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case as it modifies Roe v. Wade, suggesting that restrictions on 
abortion would be upheld so long as there is not an undue burden. 

As an appellate judge, I am bound to follow that regardless of my 
own personal preferences. 

Senator Smith. In a personal sense, if both of you could answer 
this, do you believe that an imbom child is a human being? 

Ms. Berzon. As I said. Senator, my role as a judge is not to to- 
ther anjdhing that I personally believe or don’t believe, and I think 
that is the strength of our system and the strength of our appellate 
system. 

The Supreme Court has been quite definitive quite recently 
about the applicable standard, and I absolutely pledge to you that 
I will follow that standard as it exists now, md if it is changed, 
I will follow that standeu-d. And my personal views in this area, as 
in any other, will have absolutely no effect. 

Mr. Katzmann. My concern. Senator, is that when judges enact 
their personal preferences, whether for or against a particul^ 
issue, there is a danger of judicial activism. It is a recipe for judi- 
ciad activism because it then means that judges pick and choose 
what they want to enforce in the law according to their own per- 
sonal preferences. 

What I can say to you is that I will faithfully apply the law as 
the Supreme Court has laid it down, whatever the precedent of the 
Svmreme Court might be in that area at any time. 

Senator Smith. Well, look, and I want to say to both of you I ap- 
preciate the fact that you are answering my questions. That is not 
always the case here, and you are, I think, making an honest at- 
tempt to answer the questions, and I appreciate it. But I think 
what we have in the case of— I agree with you on judicial activism 
on either side of the political spectrum. I am not in favor of judicial 
activism. I think that judges euid Justices should support the Con- 
stitution pretty much in a constructionist way as it is written. 

The difficulty for me, and I think for many, on Roe v. Wade is 
that by making abortion the law of the land, many would say there 
is nothing in the Constitution that would provide for that kind of 
decision to be made. There is no mention of abortion in the Con- 
stitution. There is mention of life and the protection of life, but 
there is no mention of abortion. 

And so I think what we have here is an opportunity to say that 
a life could be taken at any stage; although it is not fi-equently 
done in the third stage, there is no restriction on that. And that 
is the reason I am asMng the question. Does the unborn child have 
a right to life at any point during the 9 months of pregnancy? And 
if so, at what point? And I thiri that is a fundamental question 
that I don’t think is an unfair question for a person who, although 
it is the appellate court, could very well at some point be consid- 
ered at a higher court, and also very well could face a decision 
dealing with that issue on the appellate court. 

So that is the question that I would like to ask. Does the unborn 
child have a right to life at any point during the pregnancy? And 
if so, when, in your view? 

Ms. Berzon. My understanding of what the Supreme Court ruled 
in Casey, which is the case that I would be constrained to apply 
if I am confirmed to the ninth circuit, is that the State does have 
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an interest in the life of the child from the time of conception, but 
that there is a competing interest as well in the women’s medical 
rights and otherwise, and that the result of balemcing those com- 
peting rights, the Supreme Court has instructed us is that the 
right to abortion is upheld as long as — only if there is no undue 
biurden on the right to abortion. 

I have no choice but to answer you that that is what I would 
apply if I was on the ninth — if I was confirmed to the ninth circuit. 
And if I answered an3rthing else, I would not be faithful to the role 
that I will have as an appellate judge. 

Mr. Katzmann. I think that the Court recognizes that the State 
has an interest in the protection of the child, but there are these 
competing interests and concerns. One is boimd to follow the prece- 
dent of Casey, and I think that in a sense, if I might say, that when 
there are nominees to the Supreme Court, that is where one can 
really change, if one wants to, influence the direction of policy be- 
cause at the appellate level you are supposed to follow me prece- 
dent regardless of how one personally would come out on a par- 
ticular issue. 

I know that is an answer of judicial restraint, but I firmly believe 
it. 

Senator Smith. Well, let me move it all the way to the end to 
the most dramatic of all abortions, which is the so-called partial- 
birth abortion. There is a possibility, although not likely, tiiat we 
will overturn the President’s veto on this. Were that to happen, it 
would be in the courts, and the constitutionality would have to be 
determined of that act. 

Is the partial-birth abortion ban, as we now know it, the law, the 
bill that Ws been passed that has not become law, is that in your 
view constitutional or unconstitutioned as you interpret the Con- 
stitution? Mr. Katzmann, why don’t you start? 

Mr. Katzmann. I would say that that is an issue that — Senator, 
that is a very important issue, and that as a judge, I would really 
have to evaluate that issue in the context of a law that is actually 
passed, and then in terms of a case or a controversy. In terms of 
adjudication, there are restrictions on judges rendering advisory 
opinions on particular pieces of legislation in the advance of pas- 
sage. And then even after passage, I think what a judge has to do 
is to evaluate the case in the context of a real case or controversy. 

I think the questions that you raise are very important ones and 
serious ones, and you can be sure that if I ever had a chance to 
rule on that kind of an issue, I would really be as faithful as I 
could to the Constitution, recognizing the presiunption of legisla- 
tion to be constitutional. 

Ms. Berzon. And I essentially agree with that answer. I note 
agedn that the Casey standard would be the applicable one, and 
that the answer might turn on the details of the particular statute. 
I imderstand that there have been some partial-birth or late-term 
abortion statutes that have been held unconstitutional, but appar- 
ently for reasons having to do -with the particular scheme at hand. 

Again, the standard would be whether there was an undue biu- 
den on the right to abortion, taking into accoimt the State’s inter- 
est in life from the time of conception, and that is the standard I 
would apply. It would be obviously inappropriate to say anything 
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further than that precisely because the issue might come before a 
court on which I or Mr. Katzmann could be sitting. 

Senator Smith. Your term “competii^ interests,” though, is an 
interesting one because you are viewing the term competing inter- 
ests between the mother and the unborn child. Womd you take 
that competing interest to two individuals, one of whom tried to 
kill the other one? You don’t carry it that far, do you? 

Ms. Bkrzon. Again, I am simply repeating the standard that the 
Supreme Coiul: has articulated, and it is not my standard. 

Senator Smith. But we indicated twice now in two different ex- 
amples, by your own admission, that the Supreme Court was 
wrong at least twice in American history, once in Dred Scott and 
once in Ferguson, very dramatic and important cases. 

And I would say just for the record — and I am not looking to 
argue; I have learned after many years of this that arguing doesn’t 
do any good, but discussing sometimes does. I would argue that in 
the case of Ferguson, segregation was a horrible situation, as was 
the situation of determining that a black person was property and 
therefore had no legal right to sue. Those were both dramatic de- 
pEurtures from the norm from what is right Euid Avrong in America. 

And I would venture to say I would add number Qiree to that, 
and that is the taking of a life of an innocent unborn child, 35 mil- 
lion of which, 35 million of which, have been lost since the Roe v. 
Wade decision in 1973. They will never have a chance to be a 
judge. 'They will never have a chance to be a mother or a father 
because of a law that was passed — a Court decision that was made, 
excuse me, which denied them that opportunity. 

And neither one of you are willing to sit here and tell me that 
you think that is wrong. Is that correct? I mean, I haven’t heard 
anybody say it yet. So 35 million children never have a chance to 
be here or to be up here or to be out there and have the oppor- 
timity to live their dream because of a Court decision. 

And had it not been for the guts of somebody in Ferguson and 
the guts of somebody who wrote those 13th, 14th, 15th amend- 
ments, we may still have slaves in this country that would never 
be able to sue. And we may very well have segregation in this 
country. 

The Chairman. Senator, if I could 

Senator Smith. A last point, Mr. Chairman. You have been very 
patient. 

The Chairman. Yes. 

Senator Smith. And I think in this particular case, I would add 
abortion to that list, and I would say that 35 million children lost 
is a terrible comment on American society. And I deeply regret, 
really, with all due respect to both of you, that neither one of you 
can say that. 

The Chairman. Well, Senator, if I could interrupt, you have 
asked some very appropriate and good questions. I interpret it a 
little bit differently. Both of them, in my opinion, have said that 
they are not smre how they would decide that case, and that they 
wouldn’t want to give the opinion that they have now anyway with- 
out hearing all the facts and the evidence. 

Senator Smith. Well, I didn’t ask about a specific case, Mr. 
Chairman. 
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The Chairman. No, but I mean 

Senator Smith. I asked about their point of view, whether or not 
life was 

The Chairman. But they both say that that could likely come be- 
fore them and they are going to have to decide it at that time. And 
that is a little different from sajdng that they would not find that 
process unconstitutional. And I don’t know how they can say much 
more than that at this point in this meeting. 

But I share the distinguished Senator’s feelings and I shetre his 
point of view that it is a tragedy that we have had this issue go 
as far as it has in our American way of life. And I just hope that 
both of you will look at the precedents, and also look at what is 
right EUid wrong, if that case ever comes before you. 

Senator Smith. Well, I would just make a fin^ point. 

The Chairman. Sure. 

Senator Smith. In the case of the Missouri case where you rep- 
resented the ADA in your amicus brief in the Webster case, I mean 
I assume you agree with the ADA’s position on that case. 

Ms. Berzon. Actually, in the — ^you are referring to me? 

Senator Smith. Yes, ma’am. 

Ms. Berzon. In my brief, which was an extremely limited one, 
I ^d not address any of the abortion issues in that case as such. 
The only issue that I addressed was a first amendment issue re- 
garding the communication between doctor and patients and that 
is all. 

The Chairman. I think the question I would like to ask is will 
you set aside your own personal views and feehngs in order to de- 
cide the case on the law rather on what your personal views are? 

Ms. Berzon. Absolutely, and I believe that I have so indicated. 

The Chairman. I will be honest with you, Ms. Berzon. On the 
Ninth Circuit Court of Appeals, we have people there that could 
care less what the law says. I mean, I hate to say it, and that is 
what causes me all kinds of problems here on the committee with 
putting Ninth Circuit Court of Appeals judges through because 
they 6ue so afraid that we will just have more of the saune. 

And I have had very liberal judges come up to me amd say it is 
a disgrace what they are doing out there, and they are hurting all 
of us who aue sincere liberals who readly want to abide by the law 
and implement the law as it is written. 

Senator Smith. Mr. Chairman, could I just maike a point on that? 
I understamd what both of the nominees have said here, and as fau" 
as judicial activism is concerned, I agree with what Mr. Katzmann 
said about judicial activism. But what I aun sayii^ is if you apply 
the standaird of judicial precedent strictly that you never overturn 
the law, the you never make a decision, then you would never have 
overtxmied 

The Chairman. Nobody is going to 

Senator SMITH. Excuse me. You would never have overturned the 
Ferguson case of segregation and you never would have overturned 
the Dred Scott decision if there had been such a vote before the 
Court. And that is my only point and I am just saying that I be- 
lieve abortion belongs in the same le^fue with those other two 
cases. That is my point. 

The Chairman. Well, it is a good point, no question. 
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Let me just say tins, that I have seldom seen better qiialified 
nomin^s for drcuit eoiirt positions than the two of you. While we 
may differ on certain philosoidiical points, the fact of the matter is 
you are both highly quaMed. You both have extensive experience 
in the law. And in your case, Ms. Berzon, you have been here — ^this 
is your second time, and it was an extensive, extensive hearing be- 
fore that went on for hours and there is an extensive record with 
regard yom- nomination. 

There is another vote, so let me just say this. We are honored 
to have you here. The President has submitted both of you and we 
will see what we can do to move your nominations ahead. And we 
appreciate the forbearance that you have had, in particular, Ms. 
Berzon. And, Mr. Katzmann, I have known you for quite a period 
of time. I have great regard for you, as weU as Ms. Berzon. 

^ere are many other questions we probably could ask, but I 
think in your case, Ms. Berzon, an awful lot of them have been 
asked. In yom case, Mr. Katzmann, I am reasonably satisfied as 
to your qualifications and will do what I can to see that you both 
have an opportunity to serve on your respective circuits. 

I would just ask that when you get there, don’t be activist judges; 
be judges who really abide by the law and set a standard for judges 
that help us so that it doesn’t cmne down to an issue of liberal or 
conservative, but it comes down to an issue <rf underst anding the 
role of judges in omr society so that we don’t hurt our society. 

But in any event, imless you have any further questions. Senator 
Smith, 1 thmk we will release both of you for today. We congratu- 
late your families. I am going to do my best to have all of these 
judges who are up today on next week’s markup. I can’t do it by 
tomorrow because we do have written questions, and so forth. But 
by next week’s markup, I will try and have you on the — and some 
of 3 rou may be put over for a week, so just imderstand the process. 
Anybody can put any item that appears first on the hst over for 
1 week, but then it has to be voted upon at the next markup. So 
we will move as expeditiously as we can. 

Ms. Berzon. Thank you very much, Senator Hatch. 

Mr. Katzmann. Thank you very much, Mr. Chairman and Sen- 
ator Smith. 

The Chairman. 'Thank you both for being willing to serve. 

[The questionnaires of Ms. Berzon and Mr. Katzmann are re- 
tained in committee files.] 

The Chairman. Now, we have got about 15 minutes before I have 
to — ^we have got less than 15 minutes before I have to leave. I won- 
der if I can get the rest of you judgeship nominees to come teke 
your seats. We have six diairs, so that ought to be all right. 

Now, let me say at the outset that I believe this is an excellent 
panel of judge^p nominees. We have extensively looked at your 
backgrounds and your service to your commimities and to the legal 
profession at large. So I come at this from a position of wanting 
to support each and every one of you. But let me quickly go 
through some questions so that we won’t keep you too long here 
today, and then I think what we will do is just start with you Mr. 
Ellison and go right across. 
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Now, in general, Supreme Court precedents are binding on all 
lower Federal courts, and circuit court precedents are binding on 
all district courts within that particular circuit, as you all know. 

Now, is each of you committed to following the precedents of the 
higher courts faithfully and mving them full force and effect even 
if you personally disagree wim sudi precedents? 

Mr. Ellison. 

TESTIMONY OF KEITH P. ELLISON, OF TEXAS, TO BE U.S. 
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS 

Mr. Ellison. Yes, I am, Mr. Chairman. 

TESTIMONY OF GARY ALLEN FEESS, OP CALIFORNIA, TO BE 
U.S. DISTRICT JUDGE FOR THE CENTRAL DISTRICT OF CALI- 
FORNIA 

Judge Feess. Yes, Mr. Chairman, without question. 

TESTIMONY OF WILLIAM ALLEN PEPPER, JR, OF MISSISSIPPI, 
TO BE U.S. DISTRICT JUDGE FOR THE NORTHERN DISTRICT 
OF MISSISSIPPI 

Mr. Allen. Yes, sir, I am. 

The Chairman. Ms. Schreier. 

TESTIMONY OF KAREN E. SCHREIER OF SOUTH DAKOTA, TO 
BE U.S. DISTRICT JUDGE FOR THE DISTRICT OF SOUTH DA- 
KOTA 

Ms. Schreier. Yes, Mr. Chairman, I definitely am. 

TESTIMONY OP STEFAN R UNDERHILL, OF CONNECTICUT, TO 
BE U.S. DISTRICT JUDGE FOR THE DISTRICT OF CON- 
NECTICUT 

Mr. Underhill. Absolutely, sir. 

TESTIMONY OF T. JOHN WARD, OF TEXAS, TO BE U.S. 
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF TEXAS 

Mr. Ward. Absolutely, Mr. Chairman. 

The Chairman. Thank you. 

What would you do if you believed the Supreme Court or the 
comt of appeals had seriously erred in rendering a particular deci- 
sion? Would you nevertheless apply the decision on your own best 
judgment of the merits? 

Take, for example, the Supreme Court’s recent decision in City 
of Boerne v. Flores, where the Com*t struck down the Religious 
Freedom Restoration Act. 

Mr. Ellison. Whether I agree with the decision or not, it is my 
obligation to apply it. The only option for a judge who bitterly dis- 
agrees with the decision of a higher court is to tender his resigna- 
tion, never to disregard a higher court’s authority. 

Judge Feess. I agree with that, Mr. Chairman. 

Mr. Pepper. I agree with that, Mr. Chairman. 

Ms. Schreier. I, too. Your Honor, would feel bound by the deci- 
sion of the Supreme Comt £uid would apply it. 

Mr. Underhill. I would feel compelled, Mr. Chairman, to apply 
the decision regardless of my personal views. 
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The Chairman. No matter how lame-brained it may be? 

Mr. Undeehiix. Absolutely. 

Mr. Ward. That is correct. I agree 100 percent. 

QUESTIONING BY SENATOR HATCH 

The Chairman. Well, I would be looking for some way of finding 
a way around the lame-brained decision, but the fact is you have 
all answered that the way I would like you to answer it. [Laugh- 
ter.] 

You have stated that you would be botmd by Supreme Court 
precedent and, where applicable, the rolings of the Federal circuit 
court of uppers for your district. There may be times, however, 
when you will be faced with cases of first impression. 

Now, I am tired of picking on you, Mr. Ellison, so I am going to 
start with you, Mr. Feess, because everybody agrees with you all 
the time. I get tired of that. [Laughter.] 

What principles will gmde you, or what methods will you employ 
in decidii^cases of first impression, Mr. Feess? 

Judge ^ESS. Mr. Chairman, I think that the first question that 
the judge should ask himself is, is it reaUy first impression, be- 
cause lawyers are always trying to convince you that they have got 
the new case, the different case, the case of first impression. So I 
think the first job is to determine is it truly a case of first impres- 
sion. 

If so, the next step is to find out whether or not there is analo- 
gous precedent; is there something in another field or related field, 
something similar that the court can go to. If you are talking about 
a novel interpretation of a statute, of course, you have to go to the 
words of the statute and try to determine from the text what was 
contemplated in this unusual situation, as you posit it. 

But I think first determine is it truly novel; second, if it is really 
novel, find analogous precedent and then try to determine what — 
based upon recent Supreme Court jurisprudence where the Su- 
preme Court might go with it if they had the question. 

The Chairman. I presume most il of you would agree with that. 
Anybody care to add anything to that? 

[No response.] 

The Chairman. All right. Let’s start with you, Ms. Schreier. 
Please state in detail your best independent legal judgment, irre- 
spective of existing judicial precedent, on the lawfiilness imder the 
Equal Protection Clause of the 14th amendment and Federal civil 
ri^ts laws, of the use of race, gender or national origin preferences 
in such areas as employment decisions, hiring, promotion or lay- 
offs, college admission and scholarship awards, and the awarding 
of government contracts. In other words, what would be your best 
independent legal judgment? 

Ms. Schreier. Mr. Chairman, imder the Adarand decision, if 
race were to be used in giving a preference in hiring decisions or 
any other decisions, the court would have to apply a standard of 
strict scrutiny to determine whether or not that preference met a 
very narrow limit to address the reason for using that racial pref- 
erence. 

Under that strict scrutiny standard, it would be a very difficult 
standard to meet. It is a very high standard. And, in addition to 
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that, the remedy would have to be tailored to address the reason 
why the preference was being used. 

The Chairman. OK; does anybody differ with that Einswer? 

[No response.] 

^e Chairman. Now, you have heard the questions asked of tiie 
prior two panelists on capital pimishment. Would any of you have 
any difficulty personally or otherwise in enforcing capital punish- 
ment? 

Mr, Underhill. 

Mr. Underhiu.. No, Your Honor — excuse me 

The Chairman. That is all right. 

Mr. Underhill. No, Mr. Chairman, I would not. 

The Chairman. Mr. Ward. 

Mr. Ward. No, Mr. Chairmain, I would not. 

The Chairman. Ms. Schreier. 

Ms. Schreier. No, Your Honor. 

Mr. Pepper. No, Mr. Chairman, I would not. 

Judge Feess. No, and, in fact, Mr. Chairman, I have presided 
over death penalty cases in my current position. 

The Chairman. Mr. Ellison. 

Mr. Ellison. I would be able to preside over such a case. Your 
Honor. 

The Chairman. I would have difficulty enforcing the death pen- 
alty. Even though I am for the death penalty, I would want it used 
very sparingly. But the fact is it is the law and you would be sworn 
to uphold that law and you are going to have to do it. 

Do you have any moral beliefs or legal beliefs which would in- 
hibit you from applying the law in that area, any of you? 

Mr. Ellison. No. 

Mr. Ward. No, sir. 

The Chairman. Do you believe that 10-, 15-, or even 20-year 
delays between conviction of a capital offender and execution is too 
loi^? Do you believe that once Congress or a State legislature has 
made the policy decision that capital punishment is appropriate 
^d that the Federal courts should focus their resomces on resolv- 
ing capital cases fairly Euid expeditiously — and I eun talking about 
my own habeas corpus reform that the Supreme Court has 
upheld — do you believe that we shoiild have 15- and 20-year delays 
in enforcing capital punishment, Mr. Ward? 

Mr. Ward. Well, I would follow the reforms that you sponsored 
without question, Mr. Chairman, and I certainly thmk that 15 or 
20 years is too long. 

TTie Chairman. Well, we foxmd through the years that innovative 
lawyers just bring up appeal after appeal after appeal. And what 
we have done is we have provided for very extensive appeeds rights, 
both up throu^ the State courts and the Federal courts, but ulti- 
mately a finality to it that hterally stops it from being much more 
than 3 years. 

Does anybody find any difficulty with that? 

Mr. Ward. No, sir. 

The Chairman. Doggone, there is no controversy in this group at 
all. [Laughter.] 

It is starting to bother me just a wee bit here. There are a lot 
of other questions that I have for you. I think what I am going to 



40 


do is submit Senator Thurmond’s questions and some of mine in 
writing. 

prhe questions of Senators Hatch and Thurmond are located in 
the Question and Answer section.] 

The Cemjbman. I have confidence that all six of you — ^that each 
of you will make tremendous district court judges. I think you am 
good selections. I am proud to preside over your hearing, and I 
want to congratulate each of you and the Resident for having 
picked you. 

Now, I am going to keep the record open for additional questions 
until the close of business on Friday, and I would suggest that you 
immediately answer those questions because if you don’t, I can’t 
put you on next week’s markup. So we will need those answers 
right b^k and I want to process you as quickly as I can. 

So I just want to congratulate each and every one of you and the 
President himself. You are all outstanding people, and we Wve had 
terrific Senators come and speak for you today and I have been 
very impressed with the remarks that they have had for each of 
you. So you ought to thank them because that plays a very signifi- 
cant role in this process, believe it or not. 

So with that, I think we will just recess imtil further notice and 
we will try to put you all on next Thursday’s markup, the Thurs- 
day after tomorrow. 

Thank you so much. 

Mr. Ellison. 'Thank you, Mr. Chairman. 

Judge Feess. Thank you, Mr. Chairman. 

Mr. Ward. 'Thank you, Mr. Chairman. 

(The questionnaires of Mr. Ellison, Judge Feess, Mr. Pepper, Ms. 
Schreier, Mr. Underhill, and Mr. Ward are retained in committee 
files.} 

[Whereupon, at 5:16 p.m., the committee was adjourned.] 



Questions and Answers 


Responses of Marsha S, Berzon to Questions From Senator Abraham 

Question 1. Blessing v. [Freestone] 

Justice O’Connor’s opinion for the Court in Blessing v. Freestone, 520 U.S. 329, 
which came down quite recently, in ^ril of 1997, and which you handled pro bono 
at the Supreme Court level, states as follows: 

nit is not at all apparent that [what the plaintiff class you were rep- 
resenting was seeking m that case was] any relief more specific than a dec- 
lenation that [the plaintiff class’s] rights were being violated and an injunc- 
tion forcing Arizona’s child support a^ncy to “suDstantially comply” with 
federal law requirements concerning child support. Id. at 346. 

a. Is Justice O’Connor’s description of the position you were arguing correct? If 
not, what is inaccurate about it? 

Answer la. Justice O’Connor’s opinion never described any position I argued to 
the Supreme Court. Her opinion did accurately describe the broad complaint dis- 
missed by the District Coirrt and the similarly broad Ninth Circuit opinion, but I 
was not counsel nor in any way involved in the case until after certiorari was grant- 
ed. 

In undertaking representation at the Supreme Court level, I did not regard it as 
my job on behaff of my clients (five mothers seeking child support payments from 
their childrens’ fathers) to be defending the scope of the complaint or of the Ninth 
Circuit opinion, and did not do so. Instead, my representation of my clients was di- 
rected toward obtaining a reversal of the District Court’s categorical conclusion that 
there could be no circumstances which any right provided by Title IV-D, a complex 
statute specifying the services that must be made available to each custo^al parent 
seeking child custody payments, can be judicially enforced. For example, the brief 
I filed explicitly observed, twice, that the only issue before the Court was the pro- 
priety of the District Court’s total dismissal, not whether any particular remedy 
would be appropriate. The brief also argued that “because of the very specificity of 
the statute and the implementing regulations, the * * * fear that the judiciagr 
would have to develop standards for running Arizona’s IV-D program if plaintim 
prevailed is unfounded.” 

The Supreme Court, while reversing the Ninth Circuit’s broad ruling, agreed in 
large measure with the position I advanced on behalf of my clients. The Court held 
that there is a “possibility that some provisions of Title IV-D give rise to individual 
ri^ts” and sent the case “back to the District Court to construe the complaint in 
the first instance, in order to determine exactly what rights, considered in their 
most concrete, specific form, respondents are asserting.” 117 S. Ct. at 1362. And the 
Court also held that “lt]o the extent that Title IV-D may give rise to individual 
rights * * * the Secretary [of HHSj’s oversight powers are not comprehensive 
enough to close the door on § 1983 Uabihty,” disagreeing with the District Court’s 
ruling to the contrary. 

Question b. Didn’t the position you were arguing essentially amount to an invita- 
tion to the federal district court to take over the running of Arizona’s child support 
system? 

Answer b. No, the position I argued did not invite the District Court to run Arizo- 
na’s child support system. 

My assessment of the scope of the jmsition I argued in Blessing is shared by my 
opposing counsel in that case, Carter Phillips. Mr. Phillips last year wrote a letter 
to the Senate Judiciary Committee commenting on that representation: 

Marsha did an extraordinary job of presenting her clients’ position ag- 
gressively without overreaching. She presented solid Umiting principles 
that would allow the lawsuit to go forward without placing too much of a 
burden on the State. I thought her submissions, both written and oral, dem- 
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onstrated a significant effort to balance the respective interests implicated 
by the legal issue. Even though the Court reversed what I believed was a 
plainly overbroad opinion by the Ninth Circuit, the Supreme Court’s deci- 
sion was relatively narrow and that reflected the quality and measured ap- 
proach put forward by Marsha. Her advocacy demonstrated skill, int^rity 
and sound judgment. These are precisely the traits I would want in an ap- 
pellant judge. 

I am attaching a copy of Mr. Phillips’ letter. 

Question c. Do you think that is an appropriate respomibility for a federal district 
court to undertake? 

Answer c. No. 

Question d. Wouldn’t it, of necessity, have involved the court’s saying something 
like “put more resources into child support” or “go about your enforcement efforts 
more dili^ntly by doing the following things?” 

Answer d. No, as I argued on behalf of my clients, if the plaintifis prevailed a 
court could grant veiw specific, limited relief. The provisions of 'Title IV-D that are 
enforceable under § 1983 are unusually specific in requiring that particular services, 
spelled out in enormous detail in the statute and regulations, be provided to indi- 
vidual custodial parents. The courts could therefore devise a limits remedy essen- 
ti^y in the language of the statute simply ordering that specified services be pro- 
vided. Such relief would not require the courts to make any substantive dedsmns 
at all about the resources, staffing, administration, or services of Arizona’s cbiM 
support system. 

Question e. Shouldn’t these kinds of decisions be made by other branches of the 
government, not the judiciary? 

Answer e. Yes, decisions regarding stadfing, fundin g , and other administrative 
matters are properly made by the legislative and execufive branches, not the judici- 
ary. 

Question f. Since you undertook to represent the plaintiffs pro bono in this case, 
is it fair to conclude that you personally believed that it woultf be both legally prop- 
er and in the public interest for the Supreme Court to endorse this level of jomcial 
involvement in Arizona’s child support laws? H not, please explain why not. 

Answer f. No. As explained above, I did not in my briefs or arguments to the Su- 
preme Court endorse judicial management of the Arizona child support system, or 
argue in supcxirt of the complaint or the Ninth Circuit opinion insofar as either en- 
dorsed such broad judicial involvement. 

Question g. Please explain how you came to be involved in this case. 

Answer g. I became involved in the Blessing case after certiorari was granted. The 
lawyer who had principal responsibility for the case in the District Court and the 
court of appeals asked me to undertake the representation. I agreed to do so be- 
cause I thought the plaintiffs deserved competent representation in their efforts to 
obtain child support for their children, and because the issues in the case involved 
complex and interesting issues as to which I thought I could aid the Court m resolv- 
ing narrow threshold questions concerning the correctness of the District Court’s 
dismissal of the entire case. (As it turned out, the state raised other, broader issues 
which I also had to brief on behalf of my clients but which the Court did not resolve 
because, as we argued, they were not properly before the Court.) 

Question 2. People v. HoHon II, 11 Cal. 4th 1068, 906 P.2d 478, 47 Cal. Rptr.2d 
516 (1996). This is another recent case that you handled pro bono, in this ingtanfg 
before the California Supreme Court. As I understand it, your cHent in this case 
had been convicted of first degree murder and robbery. The jury concluded that he 
had smashed in the skull of ms victim with a hammer, inflicting 12 sepEuate inju- 
ries that left his victim alive, but to die later following surgery. He was sentenced 
to death, in part on account of a juvenile conviction for gang-related murder in Illi- 
nois. As I understand it, you succeeded, on a pro bono basis, in persuading the Cali- 
forma Su|>reme Court to vacate the death sentence, principally by ai^uing that the 
Illinois trial court had committed constitutional error in connection with the juve- 
nile convention rendered over 20 years earlier. I also understand that at the time 
of his original juvenile conviction, your client had appealed it through the Illinois 
courts, and the lUinois courts rejected his challenge. Finally, I understand that the 
constitutional position that you were arguing, that the conviction was tainted on ac- 
count of the absence of defendant’s appointed counsel when the judge decided to 
give an Mien charge rather than declare a mistrial, was not exactly one that was 
clearly mandated by the Constitution. 

a. Since your representation of this defendant was also pro bono, would it be fair 
for me to conclude that in your view, the California Supreme Court’s decision to en- 
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tertain this belated collateral challenge and vacate the death sentence on the 
ground that it had been reached in reliance on the juvenile conviction is both legally 
correct and in the public interest? 

Answer 2a. As a point of information, my representation of the defendant in Hor- 
ton was not pro bono. Rather, my firm was compensated by the California Supreme 
Court for representing Mr. Horton, as part of the Court’s program of appointu^ and 
payi^ counsel for automatic death mnalty appeals. 

Given my firm’s role as appointed a>unsel for Mr. Horton, responsibility was 
to advan<* all pcMsibly meritorious contentions on his behalf, ite ai^uments made 
on Mr. Horton’s behalf therefore do not represent either my legal or my polity con- 
clusions. 

For completeness, I would add that the California Supreme Court had decided 
doisens of death penalty cases on direct appeal immediately prior to Horton without 
reversing a death penalty. In doing so, the Cahfomia Supreme Court had rejected 
many constitutional arguments bemuse it determined tnose arguments to be un- 
founded in the precedents. As I read the Horton opioion, authored by Justice (now 
Chief Justice) Ronald George, the Court concluded that the constitutional right to 
counsel ii^ringed in the lUinois litigation was firmly estabbshed in the precedents, 
and that it was also established that a death penalty based on an unconstitutional 
prior conviction could not stand. Specifically, Justice George wrote that “althou^ 
the circumstances may be rare that will support a complete denial or representation 
at a critical trial stage, the record establishes that the defendant met his burden 
in &e present case.” 11 Cal. 4th at 1136. Similarly, the Court concluded that, in 
California, the right to chedlenge on direct appeal the constitutionality of a prior 
conviction that is the basis for a death penally sentence was established by earlier 
state criminal procedure precedents, indudmg in circumstances in which there had 
been an earlier app^ of the prior conviction. 

I note that as a judge, my role would be entirely different from my role as an 
advocate. If confirmed, my task would be to consider the factual and legal argu- 
ments of advocates for both sides, and then come to a neutral, balaniced conclusion 
on the basis of the facts, precedents, statutes, and constitutional provisions if any. 
In doing so, I would expect, as many lawyers have done on ascending the bench, 
to reject many positions I have advocated on behalf of clients; including those advo- 
cated on behalf of Mr. Horton. 

Question b. Please describe how you came to be involved in this case. 

Answer b. My firm became counsel in People v. Horton as the result of a specific 
request to me by the California Appellate Project (CAP), a nonprofit organization 
which at the time was assigned by the California Supreme Court the task of recruit- 
ing counsel for appointment in appeals of death penalty convictions, automatic 
under California law. The Executive Director of CAP call^ and informed me ttot 
ttiere were insufficient qualified criminal appellate lawyers available to handle such 
appeals, and that he was therefore asking me and my firm, as well as several other 
lawyers and law firms without substantial criminal experience, to undertake such 
representation with substantive assistance from CAP. I understood the request to 
be on behalf of the Court, which could not process the appeals if there were not 
available lawyers to represent the defendants. My firm therefore agreed to take the 
representation, as did lawyers from many of the m^or San Francisco law firms at 
around the same time. 

Question c. Please describe your client’s current sentencing status. 

Answer c. James Horton is under sentence of life without possibility of parole. 

Question 3. In your personal legal opinion, what is the most important Supreme 
Court decision in the last thirty years? What is the worst Supreme court decision 
in the last thirty years? Please explain the rationale for your answers. 

i^iswer 3a. The most important Supreme Court decision in the last thirty years 
is, in my view, Buckley v. Valeo, 424 u.S. 1 (1976). Buckley was significant because 
it established the basic constitutional principles governing the constitutionality of 
campaign finance lepslation, and as such has had a major impact on the operation 
processes in this nation. 

Buckley was also, in my view, the “worst” Supreme Court decision in the last thir- 
ty years, not in its outcome — which I am reluctant to judge, since I will be bound 
to apply it if confirmed as a judge — but in its broad scope. As a ^neral matter, I 
believe that incremental, narrow judicial decisionmaking, going only so far as nec- 
essary to decide a particular case, yields the best long-term resulte, because such 
decisionmaking provides the opportunity to test legal meories against different fac- 
tual situations tliat judges are unlikely to foresee in advance. The Article III “case 
or controversy” requirement so recognizes. 
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Be Marsha Berzon’s Nomination. 


SiDLEY & Aibun, 
Washington, DC, March 13, 1998. 


am. Obkin G. Hatch, 

Committee on the Judiciary, U.S. Senate, Washington, DC. 


Dear Senator Hatch: I write in enthusiastic support of Marsha Beraon’s nomi- 
naticm by Pc^ident Ciintem to be a Judge on the united States Court of 
for the Ninth Circuit. I have worked on two cases in whidi Marsha was deeply in- 
volved: Blessing v. Freestone, 117 S. Ct. 1353 (1997); and UAW v. Brock, 477 U.S. 
274 (1986). Both cases provided me with an opportunity to observe closely Marsha’s 
abUities and profession^sm. Based on those experiences, 1 have absolutely no doubt 
that Marsha would be a wonderful addition to the federal appellate bench. 

In Blessing, Marsha was opposing counsel. She represented a class of plaintiffs 
who were seeking State assistance in obtaining child support from the plaintiS’s 
spouses. The lawsuit was filed under 42 U.S.C. § 1983 and sought to order the State 
of Arizona to provide greater assistance to the plaintiffs based on obl^tirms arising 
under federal child support legislation. Marsha was retained after the State had 
successhdly obtained review of the case in the Supreme Court and Ihe issue was 
whether dm obligations of the child support statute could be enforced in a Section 
1983 actirm against state officials. 

The issue is very complicated and it raises relatively delicate federalism concerns. 
I thott^t Marsha did an extraordinary job of presentmg her clients’ ptwitioa a^ms- 
sively without overreaching. She presented solid limiting principles that would allow 
the lawsuit to go forward without placing too much of a buiden on the State. I 
thoui^t her submissions, both written and oral, demonstrated a significant effort to 
balance the respective interests implicated by the legal issue. Even thou^ the 
Court reversed what 1 thought was a plainly over broad opinicm by the Ninth Cir- 
cuit, the Supreme Court’s decision was relatively narrow and that reflected the 
quality and measured approach put forward by Marsha. Her advocacy demonstrated 
skill, integrity and sound judgment. These are precisely the traits I would want in 
a federal appellate judge. 

In Brock Marsha and I were on the same side; I represented a group of organiza- 
tions, which included the National Association of Manufacturers, the Sierra Club, 
the U.S. Chamber of Commerce and the Alliance M Justice, who med an amicus cu- 
riae brief in support of Marsha’s client. The legal question that brou^t such diverse 
interests together was whether the doctrine of association^ standing should be abol- 
ished, which was raised by the Solicitor General as the respondent in the case. Mar- 
sha represented the petitioner in Brock and had present^ a very solid argument 
on the merits, which caused the Solicitor General to respond with an argummit that 
upped the ante in the case significantly. Marsha helped to bring the issue to Die 
attention of the various organizations that would have been adversely affected by 
file Solicitor General’s argument if it were adopted by the Court. I coordinated tlm 
presentation of the amici’s arguments with Marsha briefing and was extreme^ im- 
pressed by Marsha’s insights and analytic skills. Marsha won that case handily. 

I am sure that there are other attorneys in private practice who know Marsha 
better than I do, but I doubt that there are many who are more enthusiastic about 
her becoming a federal judge. My mentor, Rex Lee, and I used to talk a lot about 
what kinds of judges we preferred appearing before and the answer was always the 
same — intelligent, experienced and open-minded individuals. Marsha has aU rf 
those qualities. In sum, she would be a judge that I would be extremely happy to 
have on any case because I know that she would understand the arguments com- 
pletely and would apply the law faithfully. No advocate can ask for more than that. 
Accordingly, I urge you and the other members of the Committee to vote to confirm 
Marsha Berzon’s nomination. 


If you have any questions, please feel free to call me directly or to have someone 
on your staff contact me. 

Sincerely, 

Carter G. PBamis. 


Response of Marsha S. Berzon to ADoraoNAL Questions Prom Senator 

Abraham 

Question 1. In response to my question Id i^arding Blessing v. Freestone, you 
stated as follows: 
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The provisions of Title IV-D that are enforceable under §1983 are unusu- 
ally specific in requiring that particular services, spelled out in enormous 
detail in the statute ami regidations, be provided to individual custodial 
parents. The courts cotild therefore devise a limited remedy essentially in 
the langua^ of the statute simply ordering that specified services be pro- 
vided. Such relief would not require the courts to niake any substantive de- 
cisions at all about the resources, staffing, administration, or services of Ar- 
izona’s child support system. 

Please provide the Committee a draft of what such an order would have looked like. 
I realize that because the case has been settled, there is in fact no such order and 
that I am asking you to draft a hypothetical order. 

Answer 1. The Supreme Court in Blessing v. Freestone, applyii^ to established 
standards for determining whether a federal statute establimes ri^ts enforceable 
under 42 U.S.C. § 1983, held that the Ninth Circuit erred in finding that individuals 
have an enforceable rij^t under Title IV-D of the Social Security Act to “substantial 
compliance” with the provisions of the statute as a whole. At the same time, the 
Court held that some provisions of Title IV-D may given rise to individual rights, 
and that such rights could be enforceable under § 1983. As I noted in may answer 
to your earlier question, my representation in the Supreme Court was directed to- 
ward overturning the district court’s conclusion that under no circumstances can an 
individual enforce any aspects of Title IV-D under § 1983, not at the propriety of 
broad “substantial compliance” relief. 

The Supreme Court in Blessing provided guidance as to the kind of relief that 
would be available if, on remand, one or more of the plaintiffs that individual rights 
accorded by Title IV-D has been violated: 

For example, respondent Madrid allerad that the state agency managed 
to collect some support payments for her ex-husband but failed to pass 
through the first $50 of each payment, to which she was purportedly enti- 
tled under the pre-1996 version of § 657(b)(1). Although §657 may give her 
a federal right to receive a specified portion of the money coUected on her 
behalf by Adzona, she did not explicitly request such relief in the com- 
plaint. 117 S. Ct. at 1362. 

In other words, if the district court found after trail that the state was not remitting 
to Ms. Madrid a portion of child support payments due her and that Ms. Madrid 
had a federal ri^t to such payments, the court could order that such payments be 
made thereafter, in accord with the directive of the statute as to amoimt and timing. 
See 42 U.S.C. §6548, 657. 

As a point of information, since the Supreme Court decision remanding the case 
for the purpose of clarifying the complaint and determining whether any particular, 
individual rights had been violated, I have not served as counsel in the case. For 
that reason, I have not seen any pleadings on remand, nor have I had any involve- 
ment in the court litigation or negotiations. I have not seen any settlement docu- 
ment, and have no knowledge of the substantive terms of any settlement that has 
been reached. 

Question 2. At your hearing last year. Senator Feinstein asked you “Did you have 
any involvement with proposition 209?” You responded, “I had no role at all in the 
litigation whatever.” 

a. Apart from the litigation, did you have any involvement with the proposition 
itself, either in support of it or m opposition to it in some other way? 

b. If so, please describe that involvement. 

Answer 2a and b. I did not publicly support or oppose the proposition, or play a 
role in the campaign for or against its enactment. My involvement was to vote on 
Proposition 209 as a citizen of California, and to contribute $200 to the Campaign 
to Defeat 209 and $250 to the No on CCRI campaign. 


Responses of Maksha S. Behzon to Questions Prom Senator Ashcroft 

Question 1. Please define judicial activism. Is Lochner v. New York, 198 U.S. 45 
(1905) an example of judicial activism? Please identify three Supreme Court opin- 
ions that you believe are examples of judicial activism (not including Lochner if your 
answer to the prior question was yes). Is Roe v. Wade, 410 U.S. 113 (1973) an exam- 
ple of judicial activism? 

Answer 1. (a) Judicial activism is disregaM of the limitations on the judicial 
branch of government imposed by the separation of powers and by the “case or con- 
troversy” provision of Article IH of the Constitution. Under those limitations, judges 
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may not reach out to isfsue legal rulings beyond those necessary to decide the case 
before them, express their own policy preferences in the guise of statutory or con- 
stitutional adjudication, or invade the legislative role by making the law ra&er than 
interpreting it. 

(b) Loehner is an example of judicial activism. In Loehner, the Supreme Court in- 
validated «xmomic regulation on the j^und that it was inconmatible with a par- 
ticular economic or sooal philosophy, Ferguson v. Skrupa, 372 ILS. 726, 729 (1963). 
By doitig so, Loehner intn^ed the judiciary into an area properly reserved for l^is- 
lative decision making. 

(c) 'Hiree examples of judicial activism are: 

(1) the Drai Scott de^on, 60 U.S. 393 (1866). In Dred Scott, the Court first de- 
cided that it lacked jurisdiction. The Court nonetheless reached out to decide that 
the Missouri Compromise was unconstitutional. By issuv^ an advisory opinion un- 
necessary to deadmg the ease before it, the Court destabi&ied a fragfle political sit- 

(2) Swift V. Tyson, 16 Pet. 1 (1842). In Swift, the Supreme Court assumed for the 
federal judiciary broad authority to create a federal common law. As the Supreme 
Court later concluded, the Swift rule was an unconstitutional assumption of mwer 
by the judiciary. It permitted the federal judiciary to aimounce rules of law based 
on judos’ own policy predilections and invaded the independent role of the states 
in determining the le^ principles applicable within their jurisdiction. Erie R. Co. 
V. Tompkins, 304 U.S. 64 (1938). 

(3) Adkins v. Children’s Hospital of District of Columbia, 261 U.S. 525 (1923). In 
Adkins, the Court went even beyond Loehner, which had by the time c£ Adkins, been 
int^reted to permit courts to uphold many kinds of regulation of contracts, by in- 
validating entirely a broad category of governmental economic regulation on the 
basis d me court’s own economic analysis. Adkins was reversed in West Coast Hotel 
v. Parish, 300 U.S. 379 (1937). 

(d) With respect to the question of judicial activism in Roe v. Wade; I note that 
Planned Parenthood v. Casey, 505 U.S. 833 (1992), expresslv reafBrm^ the essen- 
tial holding of Roe v. Wade. Unlike Loehner and the other three cases listed above, 
then. Roe v. Wade remains binding Supreme Court precedent, as modified by Casey. 
If I am fortunate enough to be confirmed as a court of appeals judge, I would be 
obliged to apply and eruorce Roe, as modified in Casey. In our hierarchical judicial 
system, a circuit judge must treat a presently applicable Supreme Court precedent 
as a proper exercise m judicial authority. 

Question 2. What is your understanding of the holding in United States v. Lopez, 
514 U.S. 549 (1995)? What test would you apply to determine if a statute exceraed 
the power of Congress to enact under the Commerce Clause? 

Answer 2. United States v. Lopez held that the Gun Free School Zones Act of 
1990, 18 U.S. §922(qXlXA), malmg it a federal offense to possess a firearm in a 
school zone, is unconstitutional. The Court concluded that §922(q) is beyond Con- 
^ss’ Commerce Clause powers because possession of a gun is not itself a commer- 
cial activity and the statute does not contain any requirement linking the particular 
possession proscribed to interstate commerce. 

To determine if a statute exceeded the power of Congress under the Commerce 
Clause. I would apply the test articulated in Lopez. That test provides that Congress 
under the Commerce Clause may only regulate: (1) the use of the channels of inter- 
state commerce, (2) instrument^ties of interstate commerce, or persons or things 
in interstate commerce, and (3) activities that substantially affe^ interstate com- 
merce. In appl 3 dng the third prong of this test, a trivial, attenuated, or speculative 
impact on interstate commerce is not sufficient. 514 U.S. at 558-59. 

Question 3. Do you think that there is tension between the Supreme Court's hold- 
ings in Romer v. Evans, 517 U.S. 620 (1996) and Bowers v. Hardwick, 478 U.S. 186 
(1986)? If there is, how would you reconcile that tension? If there is not, how are 
they reconcilable? 

Answer 3. There is no tension between Bowers and Romer on the central issue 
of the standard of constitutional scrutiny generally applicable to governmental das- 
sifications based on sexual orientation. Both decisions apply the lowest level of con- 
stitutional scrutiny, the rational basis standard. 

Bowers v. Hardwick held that governmental dassifications regarding sexual ori- 
entation or preference are not in any way suspect, or subject to heightened scrutiny. 
Rather, such dassifications are analyzed under the rational basis test, amd, as such, 
are extreme^ unlikely to be held unconstitutional. 

Romer v. Evans applied a rationad basis analysis to a Colorado constitutional pro- 
vision that prohibit^ all lemslative, executive, or judicial action designed to protect 
homosexual persons from mscrimination. The Court conduded that the Colorado 
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constitutional provision fails rational basis analysis because the Court “[couldl not 
say that [it! is directed to any identifiable legitimate purpose of discrete objective.” 
517 U.S. at 635. 

Question 4. Is there an explicit racial classification that would survive strict scru- 
tiny? If yes, please explain what it would be? Would any such classification require 
a showing of particularized past discrimination? 

Answer 4. fee highest level of constitutional scrutiny applies to government-im- 
posed explicit racial classifications. To survive strict scrutmy is extremely difficult: 
The governmental purpose must be compelling, and the pro^am must be narrowly 
tailored. Adarand Constructors Inc. v. Pena, 615 U.S. 200 (1996). The Supreme 
Court has not indicated specifically what kinds of explicit racial classifications, if 
any, would survive this standard. 

The Ninth Circuit has held that under Adarand an explicit racial classification 
may be used temporarily if it is necessary to compensate individuals themselves in- 
jured by the use of a racial classification. Ho by Ho. v. San Francisco Unified School 
District, 147 F.3d 854, 864 {9th Cir. 1998). The difficult burden of justifying the use 
of a racial classification under this extremely stringent standard is on the govern- 
ment, and that high burden must be met by particu&rized evidence of past discrimi- 
nation and present effects, not by generahzM assertion of past discrimination and 
present effect. Ho by Ho, 147 F.3d at 865. As a Ninth Circuit judge I would be re- 
quired to, and would, apply the Adarand strict scrutiny stands^ as carefully expli- 
cated in Ho in cases involving explicit governmental racial classifications. 


Question 5. Is there a legislative classification that would fail rational basis re- 
view? 

Answer 5. A statutory classification fails rational basis review only where the 
grounds upon which it rests are wholly irrelevant to the achievement of the State’s 
legitimate objective. Further, classifications subject to rational basis review are 
upheld as long as there is any reasonably conceivable state of facts that could pro- 
vide a rational basis for the classification, whether or not that evidence or that basis 
actually motivated the legislative enactment. Heller v. Doe by Doe 509 U.S. 312 
(1993). Under this standard, governmental classifications are extremely unlikely to 
be held unconstitutional. 

Question 6. Is a state program that gives parents a set sum of money to be used 
by the parent to pay for tuition at any school they choose, public, private, religious 
or non-sectarian, constitutional? 

Answer 6. A program for educational subsidies that can be used in religious 
schools is valid as long as the program has a secular legislative purpose and a prin- 
cipal or prim^ effect that neither advances for inhibits religion; and does not fos- 
ter an excessive government entanglement with religion. Lemon v. Kurtzman, 403 

U. S. 602, 612-13 (1971). Under this standard, government financial grants that di- 
rectly aid the educational function of reUpous schools can be valid if made available 
without r^ard to the sectarian-nonsectauian or public-private nature of the institu- 
tion benefited and disbursed directly to students rather than to any particular 
school. Agostini v. Felton, 117 S. Ct. 1997, 2011 (1997); Witters v. Washington De- 
partment of Services of Blind, 474 U.S. 481 (1986). That funds are disbursed only 
as a result of the private choices of many individual parents is a factor strongly fa- 
voring constitutionality. Mueller v. Allen, 463 U.S. 388, 398-99 (1993). 

Applying these recently-clarified standards, the Supreme Courts of Arizona and 
Wisconsin have concluded that particular state programs for subsidizing primary 
and secondary education without regard to whether the school chosen is secular or 
religious do not violate the Establishment Clause. Kotterman v. Killian, 972 P.2d 
606 (1999); Jackson v. Benson, 218 Wis. 2d 836, 578 N.W., 2d 602 (1998). An Ohio 
program has been held invalid because of its particular features. Simmons-Harris 

V. Behr, 1997 Ohio App. LEXIS 1766. 

If I am fortunate enough to be confirmed as a court of appeals judge, I would view 
a constitutional challenge to any school voucher or similar program, like any other 
constitutional challenge to a state or federal statute, with a strong presumption that 
the program is constitutional, and would apply carefully the Court’s recent prece- 
dents clarifying and limiting Establishment Clause review. 

Question 7. In your view, to what extent, if any, do the rights protected by the 
Constitution wow or shrink with changing historicid circumstances? 

Answer 7. The rights protected by the Constitution do not grow or shrink with 
the times. 

In interpreting the ri^ts protected by the Constitution, the starting point must 
be the textual language and the long line of precedente that have developed regard- 
ing various provisions of the Constitution over the last two centuries. Absent an ap- 
plicable precedent, the Constitution, in my view, is best interpreted according to tme 
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intent of its Framers, by reading the language of the Constitution in light of the 
understanding of that language at the time it was written. 

Issues of constitutional mterpretation do sometimes require applying the text of 
the Constitution to circumstances that the Framers couM not possU>ly have antici- 
pated because of technological changes since the Constitution was written, such as 
the introduction of photography, moving pictures, television, computers, and so on. 
Even where the precise circtunstances were not anticipated, however, the meaning 
of the text remains the same and does not change, and courts must therefore apply 
the general principles incorporated in the Constitution as the text and historical 
badcground suggest the Framers would have done had they anticipated the techno- 
logical changes. 

Question S. If a particular judge or court has a hi^ rate of reversal on appeal, 
or by the Supreme Court, is that a problem? If it is, what can and should be done 
to remedy that problem? 

Answer 8a. A consistently higher than average rate of reversal fi>r a particular 
judge or (xiurt over an extended period of time can pose problems for the judicial 
system. (Some reversals on appeal and short term fluctuations in reversal rates are 
to be expected — indeed, are inherent in the availability of appeals so as to permit 
several juc^s to consider the issues in a case before a decision becomes final — ^and 
do not have detrimental impact.) Our system depends upon the assumption that 
once legal issues are settled they will remain settled, so tlmt potential litigants and 
attorneys can predict the outcome of litigation and adjust their affairs accordin^y. 
Consistentlv high reversal rates disturb this predictability, and force litig^ts to 
incur added costs in order to obtain on appeal the result they should have obtained 
in the first place. 

(b) Correcting high reversal rates may depend on the reasons the judge or court 
is reversed unusually often. 

The reasons for a higher than normal reversal rate could include: a caseload in 
the jurisdiction more likely to raise difficult rather than routine issues; institutional 
difficulties and procedures that make it hard for a particular judge or court to be 
fully apprised by the parties of the applicable law and to correct its own mistakes 
in advance of appeal; case loads so h%h that the judge or court does not have a 
fair opportunity to undertake the necessary research and coimideration; incom- 
petence of a judge in performing legal research or applying the hi^er court’s prece- 
dents; and, on ve^ rare occasions, an entirely improper dedsim by a particular 
judge to express his or her own policy preference rather than decide the case accord- 
ing to established precedents and the language and intent of statutes and constitu- 
tional provisions. 

Amoim the options that are available to correct unacceptably hi^ reversal rates 
are: selfirevision of coiirt procedures for briefing, oral ar^unent, rehearing, and re- 
hearing en banc to allow for more informed decision making and more self-correc- 
tion; self-revision of internal court operating procedures, ii^uding methods of re- 
search, preparation of research memoranda, and efiicient use of law clerks for per- 
forming such research; providing additional research resources for the court, or es- 
tabUslung lower caseloads through the addition of more judges; enhanced judicial 
education on administrative, procedural and substantive matters through the Fed- 
eral Judicial Center; legislative changes in court structure; and express admonitions 
by the reviewing court when it believes that the decision telow is not only incorrect 
but beyond the realm of fair legal argument. 

Question 9. Is ‘substantive due process” a legitimate constitutional doctrine? 

Answer 9. The Supreme Court, in a recent opinion by Chief Justice Rehnquist, 
reviewed the present status of substantive due process as a constitutional doctrine, 
concluding that the doctrine remains viable but only within very narrowly con- 
strained limits. Washington v. Glucksber^, 117 S. Ct. 2258, 2267 (1M7). 

In ducksberg, Chief Justice Rehnquist first reaffirm^ that “the Due Process 
Clause guarantees more than fair process, and the ‘liberty* it protects includes more 
than the absence of physical constraint” and summarize some of the rights that 
have been held to be within substantive due process protecti<m in a “long line of 
cases.” Washington v. ducksberg, 117 S. Ct. 2258, 2267 (1997). At the same time, 
the Court stressed in ducksberg that great care that must be taten before expand- 
ing the concept or content of substantive due process, so as to avoid impeding demo- 
cratic processes and transforming the liber^ protected by tiie Due Process Clause 
through the policy preferences of mdividual judges and justices. 

If I am fortunate enough to be confirmed as a court of appeals judge, I would be 
bound by the precedents of the Supreme Court. Since that ^urt continues to recog- 
nize a Imiited substantive due process doctrine, I would be required to, and would, 
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apply the Supreme Court’s precedents establishing certain ri^ts as protected under 
substantive due process. 

Question 10. Is it appropriate for circuit judges to recognize new “substantive due 
process” rights? If yes, what should the guiding principles be? 

Answer 10. If I am fortunate enou^ to be confirmed as a circuit court judge, I 
do not expect to have occasion to consider recognition of new substantive due proc- 
ess rights. Supreme Court precedent should govern any case that comes before me 
concerning substantive due process ri^ts. 

If, however, it were necessary in order to decide a case to reach the question 
whether to recognize an entirely new substantive due process right on which neither 
the Supreme Court nor the Ninth Circuit held ever spoken, I would be required to 
do so. In doing so, I would apply the specific, stringent standards the Court spelled 
out in Glucksberg as governing substantive due process an^ysis. Those standards 
are that there must be (1) objective indication that the right in question is so deeply 
rooted in our Nation’s history and tradition that, without the right, there could be 
neither liberty nor justice, and (?) a careful description of the asserted liberty inter- 
est. Id. at 2268. As the Chief Justice admonished in Glucksberg, I would apply these 
standards with the utmost care, in full recognition of the dangers undue extension 
of the substantive due process doctrine poses for the separation of powers that 
undergirds our system of government. 

Question 11. m your testimony before the committee, you stated that the opportu- 
nities for a circuit judge to attempt to overturn an erroneous decision (the examples 
given were Dred Scott and Plessy v. Ferguson) were “quite rare” and that such ac- 
tion w£^ “primarily for the Supreme Court.” Both of these statements are qualified, 
indicating that you beUeve that there are circumstances where it would be possible 
and appropriate for you to attempt to over turn such a precedent. When, if ever, 
is it appropriate for a circuit jud^ to draft an opinion calling into doubt the validity 
of a Supreme Court precedent? What standards govern the decision to do this? Is 
it ever appropriate for a circuit judge to overrule a Supreme Court precedent? What 
standards govern the decision to do this? 

Answer 11. It is never appropriate for a circuit court judge to “overrule” Supreme 
Court precedent. I did not mean for my answers at the hearing to suggest any dif- 
ferent understanding, or to indicate that there is any qualification upon the unalter- 
able duty of court of appeals judges to follow Supreme Court precedent. 

The confusion may have resulted from the fact that there are two related but sep- 
arate jurisprudential doctrines. First, there is the hierarchical principle, which can 
never be varied, that lower courts must always follow the precedents of higher ones. 
Second, there is the horizontal principle of stare decisis, requring adherence by each 
circuit court of appeals and by the Supreme Court to each court’s own precMents. 

I understood Senator Smith’s questions to concern the latter, stare decisis prin- 
ciple, using Supreme Court examples. That horizontal stare decisis principle, bind- 
ing a court to its own precedent, is, as I noted at the hearing, subject to some, very 
rare exceptions, spelled out in Supreme Court and court of appeals precedents. As 
I believe I also indicated, however, a court of appeals judge may properly vote for 
overruling a precedent of his or her own circuit court only when the court is consid- 
ering a case en banc. 

I have seen circuit court opinions that point out tensions between lines of Su- 
preme Court authority and suggest that it would be helpful to the lower courts for 
the Supreme Court to resolve those tensions. The actual holding in such an in- 
stance, however, must be based upon adherence to any directly pjveming Supreme 
Court precedent, as well as the closest possible adherence to a closely analogous Su- 
preme Court precedent. 


Responses of Marsha S. Beezon to Questions From Senator Thurmond 

Question 1. Mrs. Berzon and Mr. Katzmann, in our tripartite system of govern- 
ment, the Congress, under the Constitution, makes the law. The President, as the 
Chief Executive, enforces the law. The judiciary inte^rets the law. Some judges 
seem to think they nave the authority to make law. What is your opinion of my in- 
terpretation of our Federal system of government? 

Answer 1. I agree with your view that the separation of powers is of great impor- 
tance in our tripartite system, and that in that tripartite system the role of the judi- 
ciary is to interpret the law, not to make it. 

Question 2. Mrs. Berzon and Mr. Katzmann, what is your view of mandatory min- 
imum criminal sentences, and would you have any reluctance to uphold them as a 
Federal judge? 
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Answer 2. Statutes imposing mandatory minimum criminal sentences ate prop- 
erly within the scope of the legislature’s authority to determine the appropriate pun- 
islment for particular crimes. As a federal judge, I would haire no rmuctance in ap- 
plying mandatory minimum sentences prescribed by the legislature. 

Question 3. Mrs. Berzon and Mr. Katzmann, do eitlmr of you have any personal 
(dijections to the death penalty that would cause you to be reluctant to uphold a 
death sentence? 

Answer 3. No, I have no such personal objections, views or beliefs. 

Question 4. Mrs. Berzon, in People v. Horton II you chalien^d the death penalty 
oonvictian of a man who was foimd guilty of a brutal murder and robtey. The Cah- 
fomia Supreme Court set aside the deam sentence. I understand that you took this 
case on a pro bono basis. Please explain your involvement in the case. 

Answer 4. My firm became counsel m People v. Horton as the result of a specific 
request to me by the California Appellate Project (CAP), a nonprofit organization 
which at the time was assigned by the California Supreme Court the task of recruit- 
ing counsel for appointment in appeals of death penalty convictions, automatic 
under California law. The Executive Director of CAP callm and informed me that 
ttere were insufficient qualified criminal appellate lawyers available to handle such 
appeals, and that he was therefore asking me and my firm, as well as several other 
lawyers and law firms without substantial criminal experience, to undertake such 
representation with substantive assistance from CAP. I understood the request to 
be on behalf of the Court, which could not process the appeals if there were not 
avail^le lawyers to represent the defendants. My firm therefore agreed to under- 
take ffie representation, as did lawyers firom many of the major San Francisco law 
firms at around the same time. 

As a point of information, my firm did not take People v. Horton, on a pm bono 
basis. Rather, my firm was paid for the representation by the Cahfomia Supreme 
Court as part of its program of appointii^ and paying counsel for automatic death 
penalty appals. 

The Caiiiomia Supreme Court, in an opinion authored by Justice (now Chief Jus- 
tice) Ronald George, affirmed the conviction but reversed the death Mnalty sen- 
tence. The ground for the death penalty reversal was that the basis for that penalty, 
a prior conviction, was unconstitution^y obtained because the defendant had been 
totally deprived (rf representation by counsel at a critical stage of the proceedings. 
The defendant remains incarcerated under a sentence of life without ^ssibihty of 
parole. 

Question 5. Mrs. Berzon, you have been a strong advocate for organized labor 
throi^out your legal career. For example, you serv^ for a time as Associate Gen- 
eral Counsel of the AFL-CIO and have authored many briefs in support of orga- 
nized labor. How can you assure us that you can be fair and unbiasra in cases in- 
volving labor and management issues? 

Answer. If I am fortunate enough to be confirmed as a court of appeals judge I 
would, like other attorneys appointed to the bench, put aside the interests and 
views of my clients, and decide cases based solely on precedent and, where there 
is no precedent, on a careful, unbiased reading of the language of statutes and con- 
stitutional provisions. Judges who, before joining the judiciary, represented prin- 
cipally labor or principally management (such as Juites Lawrence Silberman (man- 
agement) and Harry Edwards (labor) of the United States Court of Appeals for the 
D.C. Circuit) have done so. I am confident that I will have no trouble doing so as 
well, in cases raising labor and management issues as in any other. I am gratified 
that a great many attorneys who principally represent management have stated in 
letters to the Senate Judiciary Committee fiieir confidence that I will decide labor- 
management questions in a fair and unbiased manner. (I am attaching to these an- 
swers a few of the many such letters sent to the Committee.) 

Further, m a partner in a law firm, I am an employer, and have in that capacity 
viewed employment law issues from the point of view of an employer. Additionally, 
I have represented unions in their capacity as employers, and have represented de- 
fendants in employment discrimination cases. 

Fina%, I have served as an early neutral evaluator and mediator for the United 
States District Court for the Northern District of California in many employment 
cases, and have had no difficulty in appreciating and fairly evaluating Uie argu- 
ments of both parties. 

Question 6 . Mrs. Berzon, I understand that you served on the Board of Directors 
or in other leadership positions for the ACLU of Northern Cahfomia during various 
periods from 198S to 1991. Are you aware of any cases taken or amicus briefs filed 
by the ACLU of Northern California during your involvement with that organization 
that you did not agree with? Please explain. 
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Answer 6, Yes. There were positions advanced by the ACLU of Northern Cali- 
fornia in litigation during my involvement with that organization that I believe at 
the time were quite unlikely to be sustained by the courts, and in whi<h I would 
not have ruled in favor of the ACLU position if I were a judge ruling on the ease. 
My role as an outside Board member and Legal Committee member was not to de- 
cide whether the ACLLTs legal position was correct, but whether it was based on 
a colorable legal argument. 

I note that at least twice while I was on the ACLU Board I took positions on be- 
half of clients in cases in which an ACLU affiliate or the national ACLU took an 
opposing position. In Cammack v. Waihee, 502 U.S. 1219 (1992), I represented a cli- 
ent in supporting the constitutionality of a Good Friday holiday against an ACLU 
Establishment Clause challenge. In Schenck v. Pro Choice Network of Western New 
York, 619 U.S. 367 (1997), the ACLU filed an amicus brief supporting the validity 
of an injunction limiting anti-abortion protests, whOe I fll^ an amicus brief on bfr 
half of a client arguing for close scrutiny of such injunctions. 

If I am fortunate enough to be confirmed as a Court of Appeals judge, my role 
would be entirely different from my role on the ACLU Board. As a judge, I would 
be responsible for the actued determination of legal issues after consideration of all 
parties’ arguments based on the law, not for the different and circumscribed task 
of determinii^ whether a particular argument has sufficient legal basis that it can 
appropriately be presented to the courts for determination. If confirmed as a judge, 
I will review arguments made by the ACLU for consistency with precedent and by 
statutory and constitutional language on exactly the same basis as I will do for 
other litigants, and would expect, as for other Utigants, to reject many of the 
ACLU’s arguments. 

Question 7. Mrs. Berzon, it is widely accepted that the Ninth Circuit is reversed 
more often by the Supreme Court than any other circuit. Do you agree, and if so, 
why do you thhik the Supreme Court has found it necessary to reverse the Ninth 
Circuit more often than others circuits? 

Answer 7. It is my understanding that in some recent past terms, the percentage 
of reversads by the Supreme Court has been higher for the Ninth Circuit th^ for 
other circuits. I do not know whether that will be true for this term (which is not 
yet complete). 

I have not seen or done a study systematically comparing the various circuits with 
respect to the cases reversed and sustained in the Supreme Court and isolating the 
factors that contribute to the differences in reversal rates. Rather, my perspective 
at this juncture is simply one of a litigator who has appeared in many different ap- 
pellate courts, state and federal. 

From that perspective, I can say that it is my observation that the cases the Su- 
preme Court has reversed coming from the Ninth Circuit include not only highly 
visible cases but also technical, narrow cases. This suggests that, whether or not 
other factors are operating as well, there are institutional factors that have made 
it more difficult for the Ninth Circuit than for other circuits to self-correct erroneous 
decisions. 

One possibility is that the size of the Circuit contributes to the difficulties the Cir- 
cuit sometimes experiences in correcting its own mistakes and in developing law 
that provides adequate guidance to litigants while avoiding the creation of unneces- 
sary circuit conflicts. The Report of the Commission that Congress created to look 
into the question of configuration of the circuits has recently been issued, emd it will 
be up to Congress to decide whether to follow its recommendation for reorganizing 
the adjudicative structure of the Circuit. 

There may be internal operating procedures and habits at work as weU that im- 
pede self-correction by the Ninth Circuit. These may include the tendency of the cir- 
cxiit to hold fewer en bancs than other circuits, the special, less-than-half-the-judges 
en banc procedure the Ninth Circuit uses, and the absence, at least in the past, of 
any process for circulating proi»sed opinions to the court as a whole in advance of 
issuance. I am aware that the Ninth Circuit has begun chaining some internal prac- 
tices and is considering changes in others in order to produce more internal consist- 
ency and less conflict with other circuits. 
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Wilson Sonsini Goodkich & Rosati, 

Pcdo Alto, CA, April 30, 1998. 

Re Confirmation of Marsha S. Berzon for the Ninth Circviit Court of Appeals. 

Senator Orrin G. Hatch, 

U.S. Senate, 

Russell Senate Office Building, Washington, DC. 

Dear Senator Hatch: During my service with the Reagan Administration as a 
Commissioner of the Equal Employment Opportunity Commission and Assistant 
Secretary of Labor for the Department of Labor, I came to aimreciate your perspec- 
tive on me proper role of jud^s in our constitutional system. I join you in your view 
that federal jud^s should faithfully interpret laws. In that spirit, I am writing to 
recommend, wimout hesitation, that you positively consider the candidacy of Mar- 
sha S. Berzon to the Ninth Circuit Court of Appeals. 

Since I left Washington in 1989, I have resumed my management-side labor law 
practice in the San Francisco Bay Area and have come to appreciate the respect 
that Ms. Berzon commands in our legal community among management and union 
side lawyers alike. Ms. Berzon has b^n an outstanding advocate for the msitions 
of her clients and has practiced with the highest degree of intemty, Ms. Berzon’s 
vigorous advocacy, superb intellectual acuity, and remarkable ability to articulate 
her position have earned her respect from both Courts smd opponents. 

Because of the high caliber of her legal skills, I was delighted to join with a group 
of other management labor lawyers to commend Ms. Berzon to President Cunton 
when she was under consideration to be nominated to the Ninth Circuit, hi that 
same vein, I am delighted to join, once again, with my colleagues on the manage- 
ment-side to stamd up for and endorse her confirmation to that position. 

Like others, I would be confident as an advocate on behalf of management that 
were I arguing a proposition of employment law on behalf of an employer client, Ms. 
Berzon would fairiy consider, from a completely neutral stance, the legal arguments 
that I would present. Ms. Berzon’s intellectual capabilities, coupled with her integ- 
rity, assure me that she would fully and clearly understand my clients’ arguments 
and would apply the law as written by the Congress and interpreted by higher 
courts in a fair and even-handed manner. I am also confident that her decisions as 
a jurist would be made within the proper limitations of that role and would not be 
motivated by the positions that she has previously advocated in her representation 
of unions in the employment law area. Clearly, someone with the intellect and in- 
temity, which Ms. Berzon had demonstrated, understands the difference between 
advocacy and the solemn responsibilities undertaken as a federal appellate court 
judge. 

In conclusion, the overwhelming support for such a hi^y regarded employment 
law adversary by so mEiny well respected management lawyers should indicate to 
you and your colleagues the extraordinary talent of Ms. Berzon and the esteem in 
which she is held by those most likely to be her harshest critics. In fact, I cam think 
of no other union-side lawyer who would command so strong and so compelling a 
consensus from management lawyers on her suitability for such an important posi- 
tion on the Ninth Circuit Court of Appeals. Accordingly, I am delighted to join with 
my management colleagues to commend her to you wi& confidence that she recog- 
nizes the proper role of the judiciary in our constitutional system and will interpret 
rather than attempt to create the law. 

Very truly yours, 

WU.SON Sonsini Goodrich & Rosati, 

Professional Corporation, 

Fred W. Alvarez. 


Seyfarth, Shaw, Fairweather & Geraldson, Attorneys at Law, 

Los Angeles, CA, April 3, 1998. 

Re Candidacy of Marsha S. Berzon for the Ninth Circuit Court of Appeals. 

Hon. Orrin G, Hatch, 

Chairman, Senate Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: 'The undersigned are attorneys from Southern California 
law offices having substantial management-side labor law practices. We write in 
support of the candidacy of Marsha S. Berzon for appointment to tbe United States 
Court of Appeals for the Ninth Circuit. 

Marsha Berzon has a well-deserved, national reputation as a brilliant appellate 
advocate. Her work on behalf of unions and employees has not only brought praise 
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from tile union-side bm', but she is admired as well by her adversaries for her con- 
summate professionalism, exceptional analytical skills, and extraordinary intellect. 

We write to convey both the breadth and depth of the management bar’s esteem 
for Marsha. Fr^uently, but not always, we advocate against the positions Marsha 
advances. She is, however, principled in her approach to labor and employment law 
issues. Most importantly, Marsha is not dogmatic; she approaches the law of the 
workplace with a profound desire to find simple, practical solutions to complex prob- 
lems. She believes, as do we, that cooperation between lalxir and management is 
preferable to antagonism. 

We know Marsha from personal experience, either in connection with litigation 
or through her extensive involvement in bar association and continuing education 
activities. Without reservation, we recommend Marsha as a worthy cemdidate for 
nomination to the Ninth Circuit. If nominated and confirmed, she will be a valuable, 
constructive contributor to the development of labor and empio 3 nnent law. 

We set forth below our names and firm affiliations. However, the views we ex- 
press are our own; we do not purport to speak for our respective firms. 

Respectfully submitted, 

Stacy D. Shartin, 

Sejrfarth, Shaw, Fairweather & 
Geraldson. 

Larry C. Drapkin, 

Mitchell, SUberberg & Knupp. 

Robert A. Siegel, 

©"Melveny & Myers. 

William B. Sailer, 

Qualcomm. 

James N. Adler, 

IreU & Manella. 

Pamela L. Hemminger, 

Gibson, Dunn & Crutcher. 

Anna Segobia Masters, 

Crosby, Heafey, Roach & May. 


Stephen E. Tallent, 
Washington, DC, March 9, 1998. 

Re Confirmation of Marsha S. Berzon for the Ninth Circuit Court of Appeals. 

Hon. Orrin G. Hatch, 

Chairman, Senate Judiciary Committee, 

V.S. Senate, Washington, DC. 

Dear Senator Hatch: I am writing to urge you to support the nomination of 
Marsha S. Berzon to the United States Court of Appeals for the Ninth Circuit. I 
am a member of the Bar of the State of California and the Ninth Circuit, among 
others. 

Before moving to Washington in 1981 to become senior partner in the Firm’s D.C. 
office, I spent many years practicing at Gibson, Dunn & Crutcher in Los Angeles. 
Since then, I have continued to work closely with the attorneys in our Los Angeles 
office. The Ninth Circuit therefore has always been extremely important to me, and 
I have litigated numerous cases there. Although this letter is written entirely in my 
individual capacity as the immediate past President of The College of Lawir and 
Employment Lawyers and the Chair-Elect of the ABA’s Section of Labor and Em- 
ployment Law, I have had a unique opportunity to be aware of the professional rep- 
utation of lawyers in these fields throughout the country. 

As an attorney representing the management side in labor and employment dis- 
putes and a Repubhcan, I firmly believe Marsha Berzon will be a very worthy addi- 
tion to the Ninth Circuit bench. She is admired and respected throughout the legal 
community for her intellectual honesty open-mindedness and keen sense of fairness. 
Mor^ver, I am confident that she has a clear understanding of the proper role of 
the judiciary in our governmental system. 

Marsha Berzon is ve^ much a bi-partisan, consensus no min ee for the Ninth Cir- 
cuit. Prior to her nomination, attorneys from virtually every major California law 
firm that represents the management side in employment cases, including my part- 
ner Pamela Hemminger, Chair of the Labor and Employment Law Action of the 
Los Angeles County Bar Association, joined together to write the President urging 
Marsha Berzon be named to the Ninth Circuit. In supporting Marsha’s nomination 
“without reservation,” they pointed not only to “her consummate professionalism, 
exceptional analytical skills and extraordinary intellect” but stressed that she is 
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“principled in her approach” and “not dogmatic ” and that she approaches the law 
“with a profound desire to find simple, practical solutions to complex problems.” 

I concur whole-heartedly in their assessment, and would add that an additional 
consideration favoring Marsha’s con5rmation is that the federal courts of appeals 
have relatively few judges with broad backgroimds in labor and employment law, 
although a large percentage of the courts of appeals’ workload involves such cases. 
Those of us who practice in the area find that court decisions sometimes display a 
lack of underatanding of labor and employment law and of the practical realities of 
the workplace. I therefore urge Marsha Berzon’s prompt confirmation. 


Thank you for your consideration. 
Very truly yours. 


Stephen E. Tallent. 


Hanson, Bmdgett, Marcus, 

Vlanos & Rudy, LLP, 

San Francisco, CA, March 6, 1998. 

Re Confirmation of Marsha S. Berzon for the Ninth Circuit Court of Appeals. 

Hon. Orrin G. Hatch, 

Chairman, Senate Judiciary Committee, 

U.S. Senate, Washington, DC. 


Dear Senator Hatch: I’m writing to express my strong support for the candidacy 
of Marsha S. Berzon for appointment to the UniW States Court of Appeals for the 
Ninth Circuit. She is extremely weU-qualified for this position and will be a welcome 
addition to the Ninth Circuit. I urge you to schedule hearings concerning her ap- 
pointment so that you and other Senators will have the opportunity to see for your- 
selves what an outstanding choice she is, 

I am presently the Managing Partner of the Hanson, Bridgett firm, a firm of 85 
attorneys representing a wide array of public and private entities in most areas of 
practice. I myself have practiced labor emd employment law for 30 years, for the last 
27 of which I have represented management. My practice and that of others in my 
firm includes a great deal of litigation in both state and federal courts. I have ap- 
peared many times before the Ninth Circuit. 

Because Marsha Berzon’s law firm represents primarily unions and employees, 1 
and others in my firm have had numerous cases in which Marsha Berzon’s firm has 
represented clients adverse to the clients I have represented. I myself have had the 
opportunity to get to know Marsha Berzon quite well because we both have been 
active on the Executive Committee of the Labor and Employment Law Section of 
the Bar Association of San Francisco, which includes over WO lawyers practicing 
labor and employment law in the San Fremdsco Bay Area. I was Chair of that Sec- 
tion for a two-year term several years ago. I have, therefore, had extensive oppor- 
tunity to interact with Marsha one-on-one and in committee discussions about cases 
and legal issues. My opinions about her are, as a consequence, well-grounded in per- 
sonal experience. 

She is, in my opinion, not only a person of extraordinary intellect and proven legal 
ability but also one who is highly principled, objective, and fair-minded. Even 
though she has typically represented clients and interests which are often adverse 
to the clients and interests I have represented, I have never fotmd her to be doc- 
trinaire or ideological in her approach to legal issues. She is willing and able to en- 
tertain and understand opposing points of views and to reexamine her own views 
in light of them. 

Marsha is widely known and highly respected by a large number of lawyers in 
this area. They and I will welcome her confirmation to the Ninth Circuit. I and 
other attorneys who typically represent employers and corporate interests will look 
forward to appearing before her because we know she will entertain our arguments 
and examine them on their merits in a completely fair and impartial manner. I cer- 
tainly endorse her without reservation and hope that you and your Committee will 


be able to proceed quickly with confirmation hearings. 
Respectfully submitted. 


Douglas H. Barton, 


Managing Partner. 
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The Superior Court, 
Michael M. Johnson, Judge, 
Compton, CA, April 17, 1998. 

Re Nomination of Marsha Berzon for the Ninth Circuit Court of AppeMs. 


Hon. Orrin G. Hatch, 

Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, DC. 


Dear Senator Hatch: I am writing to support the President’s nomination of 
Marsha Berzon to the United States Court of Appeals for the Ninth Circuit. 

Prior to my appointment to the Los Angeles Superior Court, I was a partner with 
the firm of Baker & Hostetler specializing in the representation of management in 
labor and employment disputes. I worked closely with Marsha during the period 
1991 through 1997 when I was the Chair and Marsha and I were both members 
of the Executive Committee the California State Bar Labor and Emplojrment Law 
Section. Even before that, I was familiar with Marsha’s reputation as an out- 
standing attorney in the field of labor and employment law. 

Based upon my experience I can say without hesitation that Marsha is well quali- 
fied to be a member of the Ninth Circuit Court of Appeals. She is fair, open minded 
and has high standards of excellence and integrity. Marsha is widely respected by 
all attorneys (management and labor) in California and other parts of the country. 

As a Republican, I do not always support to the President’s nominations. To 
Marsha’s case, however, I do so without qualification. Marsha is a brilliant appellate 
attorney, and she would be an excellent addition to the Ninth Circuit. I urge you 
and the other members of the Judiciary Committee to approve her nomination. 

Very truly yours, 


Michael M. Johnson, 
Superior Court Judge. 


Dickstein, Shapiro, 

Morin & Oshinsky, LLP, 
Washington, DC, April 14, 1998. 

Hon. Orrin G. Hatch, 

Chairman, Senate Judiciary Committee, 

Washington, DC. 

Dear Mr. Chairman: It is my understanding that President Clinton has nomi- 
nated Marsha S. Berzon of California to the position of Circuit Judge on the United 
States Court of Appeals for the Ninth Circuit. In this regard, I am pleased to sup- 
port her nomination without reservation. 

As you know, I have been active on behalf of the Republican party for more than 
thirty-eight years and take great pride in having served severed Republican Presi- 
dents and devoted substemtial time and effort to many Republican Congressional 
ceunpaigns. I applaud and am proud of the leadership you have demonstrated in the 
confirmation process on federal judges throughout the United States. Once again, 
standards of excellence and commitment to the law have become the primary focus 
for confirmation. 

I mention all of this in that Ms. Berzon is not typical of someone who would natu- 
rally receive volumes of loyal Republican support. She, however, should receive just 
such support. She is truly an exceptional person and an outstanding lawyer. She 
would bring to the Court qualities of exceptional experience, judgment and legal 
scholarship all of which would be brought to bear without prejudice or bias when 
rendering legal opinions. 

I am hopeful that the Committee will schedule an early confirmation for Ms. 
Berzon and I am confident she will perform with distinction. 

My thanks to you Senator and congratulations for the job you are doing as Chair- 
man and best wishes for the success I know you will continue to enjoy. 

Sincerely, 


Henry C. Cashen H. 
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Butzel Long, 

Detroit, MI, February 28, 1998. 

Be Confirmation of Marsha S. Berzon for the Ninth Circuit Court of Appeals. 
Senator Orrin G. Hatch, 

U.S. Senate, 

Washington, DC, 

Dear Senator Hatch: I am an attorney who has practiced in the labor and em- 
ployment area for 21 years. I am writiim to urge you to schedule confirmation hear- 
and support the confirmation of M^sha S. Berzon to the Ninth Circuit Court 
of Appeals. 

I spent my first ten years of practice with the National Labor Relations Board 
in Washington, DC in the Division of Enforcement Litigation. In that capacity, I ar- 

g ed before the Courts of Appeals across the country. Based on that experience, I 
ow the difference that a br^t, dedicated, and committed judge can make. Mar- 
sha possesses aE of those qualities. Hers is a name that is reragnized by labor prac- 
titioners across the rauntry. She is known for her extraordinary intellect and proven 
leMl ability. 

For the past 11 years, I have been a management labor lawyer. Based on my ex- 
periences, I can say that Marsha has the respect and admiration of labor lawyers 
from all sides — union, management, and government. She is not doctrinaire in her 
approach to labor and employment law issues. Rather, she understands legitimate 
employer interests and the need to work together. 

I have also been fortimate enough to get to know Marsha on a personal level. She 
lives up to her high reputation in all respects. My only regret is ffiat now that my 
practice is based primarily in Michig^, it is unlikely that I will ^ve tihe oppor- 
tunity to appear before Marsha if she is confirmed to the Ninth Circuit 
I hope that you will see to it that Marsha’s confirmation is handled em^tiously 
and that you will vote for her confirmation and urge others to do so. T^ anfe you 
for vour consideration. 

The views set forth in this letter are my own and I do not purport to speak for 
my firm. 

Respectfully submitted, 

Lynne E. Dbitch. 


Responses of Robert A. Katzmann to Questions From Senator Thurmond 

Question 1. Mrs. Berzon and Mr. Katzmann, in our tripartite system of govern- 
ment, the Congress, under the Constitution makes the law. The Plesident, as Chief 
Executive, enforces the law. The judiciary interprets the law. Some Judges seem to 
ffiink they have the authority to make law. What is your opinion of my interpreta- 
tion of our Federal system of government? 

Answer 1. I very much agree with your interpretation of our Federal system of 
government. 

Question 2. Mrs. Berzon and Mr. Katzmann, what is yoiu view of mandatory min- 
imum criminal sentences, and would you have any reluctance to uphold them as a 
Federal judge? 

Answer 2. Congress clearly has the prerogative as a policy matter to create man- 
datory m i n i m um criminal sentences, and as a federal judge I would have no reluc- 
tance to uphold them. 

Que^ion 3. Mrs. Berzon and Mr. Katzmaim, do either of you have any personal 
objections to the death penalty that would cause you to be relucrtant to uphold a 
death sentence. 

Answer 3. I do not have any personal objections that would cause me to be reluc- 
tant to uphold a death sentence. 


Responses of Robert A. Katzmann to Questions Fwjm Senator Sei^ions 

Question 1. You wrote an article entitled “Guns, the Commerce Clause and the 
Court” in which you analyzed the Supreme Court’s 5-4 decision in XJ.S. v. Lopez 
in which the Supreme Court held that Congress had exceeded its Commerce Clause 
authority by enacting the Gun Free Zones Act of 1990. In your analysis you sided 
with the dissenters, writing: 

With a tour de force review of the literature (including a wide range of 
social science research), Justice Breyer concluded that the gun problem sig- 
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nificaatly undermines the quality of education that is critical to economic 
prosperity; that guns threaten the commerce to which teaching and learn- 
ing are inextricably linked. 

To what extent do you feel it is appropriate for Courts to rely on “social science 
research” to determine the Constitutionality of Federal Statutes? 

Answer 1, I believe that it is inappropriate for courts to rely on “social science 
research” to determine the constitutionality of federal statutes. 

With all due respect, my short piece, “Guns, the Commerce Clause and the 
Court,” made no judgments whatsoever about the merits of any of the opinions. I 
did not side with the dissenters. Rather, the piece was an attempt to assess the pos- 
sible impacts of the Lopez decision, concluding that-“a prudent Congress would be 
well advised to make express findings as to the effects of its legislation on interstate 
commerce.” 

Moreover, the reference to Justice Breyer was simply an acknowledgement of a 
broad, wide ranging review of the literature. It was not an endorsement of the use 
of social science research to determine the constitutionality of federal statutes. 

Question 2. Does your endorsement of the use of “social science research” in the 
^mz context reveal a tendency you might have to use your position as an appellate 
judge to take an activist “problem-solving’ approach to statutory interpretation? 

Answer 2. I do not endorse the use of “social science” research in the Lopez con- 
text or in any other context in determining the constitutionality of federal statutes. 
I do not take an activist “problem-solving’^ approach to statutory interpretation. As 
I have written in a variety of books and articles, the court’s responsibility is to be 
faithful to the words of statutes. On the judicial activism question, I have been re- 
ferred to as a “court skeptic” — those who “hold that court-mrected reform, although 
not ‘inevitably doomed to faiilure, is highly problematic.” See, Peter H. Schuck, “1^- 
lic Law Litigation and Social Reform,” 102 Yale Law Journal 1763, 1768-69 (1993). 

Question 3. In your legal opinion how broad is the government’s power under the 
Commerce Clause? What restrictions do you believe exist on the Governments asser- 
tion of regulatory power under this Clause? 

Answer 3. In his concurring opinion in Lop^ joined by Justice O’Connor, Justice 
Kennedy wrote that “stare decisis operates with great force in coimseUng us not to 
call in question the essential principles now in place.” But as a restriction, Lopez 
clearly st^ds for the principle that Congress can regulate intrastate activities only 
if the activities substantially affects interstate commerce. 

Question 4. In your personal legal opinions, what is the most important Supreme 
Court decision in the last thirty years? What is the worst Supreme Court decision 
in the last thirty years? Please explain the rationale for your answers. 

Answer 4. In my opinion the most important Supreme Court decision in the last 
thuly years in United States v. Nixon, 418 U.S. 683 (1974) (Chief Justice Burger 
writing the imanlmous opinion) because it stands for the proposition that the Presi- 
dent is not above the law. In that case, the Supreme Court, while acknowledging 
the constitutional status of a president’s claim of “executive privilege” rejected a 
presidential claim of an absolute and unreviewable claim of “executive privilege” 
within the context of a criminal investigation. 

I am not sure what the worst Supreme Court decision of the last thirty years 
might be, but I have wondered about the wisdom of the Supreme Court’s abandon- 
ment of the longstanding balancing test of Sherbert v. Verner, 374 U.S. 398 (1963) 
in the case of Employment Division, Department of Human Resources of Oregon v. 
Smith, 494 U.S. 872 (1990). Smith held that there should be no exemption from oth- 
erwise “generally applicable laws” for individuals claiming they are denied the First 
Amendment’s protection for the free exercise of religion. Sherbert v, Verper forbade 
a state government from burdening a person’s free exercise of religion, unless the 
government demonstrates that the regulation or law burdening an individual’s reli- 
gious freedom furthers a compelling governmental interest, and is the least restric- 
tive means of furthering that compelling interest. 


Responses op Robert A. Kat2mann to Questions From Senator Ashcroft 

Question 1. Please define judicial activism. Is Lochner v. New York, 198 U.S. 45 
(1906) an example of judicial activism? Please identify three Supreme Court opin- 
ions that you believe are examples of judicial activism not including Lochner if your 
answer to the prior question was yes. Is Roe v. Wade, 410 U.S. 113 (1973) an exam- 
ple of judicial activism? 

Answer 1. Judiciad activism is the usurpation by the courts of the prerogatives 
of the legislative or executive branches or toe states. Judicial activism is also mani- 
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fested by judicial decisions which are not firmly based in the Constitution or in stat- 
utes. 

I believe that Lochner v. New York, striking down a New York regulation limiting 
the hours of labor in bakeries, is an example of judicial activism. Three other Su- 
preme Court decisions which I believe are examples of judicial activism are Dred 
Scott V. Sanford, 19 How. (60 U.S.) 393 (1857), (denying that aU blacks could be 
citizens); Plessy v. Ferguson, 163 U.S. 537 (1896) (upholding the doctrine of “sepa- 
rate but equal”; and Korematsu v. U.S., 323 U.S. 214 (1944) (upholding the intern- 
ment of Japanese-Americans during World War Two). 

In Roe V. Wade, the Supreme Court moved sweepingly to create a ri^d framework 
that a later Court would ultimately And to be unworkable, displaced virtuEilly every 
state law then in force, and eliminated dialo^e in state legislatures. The Roe prece- 
dent has been restricW in the years since the decision was issued. In Planned par- 
enthood V. Casey, 505 U.S. 833 (1992), the Supreme Court based its reaffirmation 
of a “right of the woman to choose to have an abortion before viability,” not on the 
soundness of Noe’s rationale, but on grounds of stare decisis, and what the Court 
perceived to be the costs to its institutional legitimacy if it overruled the Roe prece- 
dent. 

Question 2. What is your understanding of the holding in United States v. Lopez, 
514 U.S. 549 (1995)? Wbat test would you apply to determine if a statute exceeded 
the power of Congress to enact under the Commerce Clause? 

Answer 2. In United States v. Lopez, the Supreme Court held unconstitutional the 
Gun Free School Zones Act of 1990, which made it a federal crime to possess guns 
within 1,000 feet of a school. The Court determined that the possession of a gun 
in a school zone is a wholly intrastate and noncommercial activity, so that reg^a- 
tion of the activity was beyond Congress’ power under the Interstate Commerce 
Clause. The test to be apphed in determining whether the statute exceeded the leg- 
islative power under the commerce clause is whether the activity that Congress 
seeks to regulate substantially affects interstate commerce. If Congress can show 
that the activity does, then it wiU likely survive a legal chaUenge. If not, that is, 
if the activity is determined to be intrastate, then it wiD be likely struck down. 

Question 3. Do you think that there is tension between the Supreme Court’s hold- 
ing in Romer v. Evans, 517 U.S. 620 (1996) and Bowers v. Hardwick, 478 U.S. 186 
(1986)? If there is, how would you reconcile that tension? ff there is not, how are 
they reconcilable? 

Aiswer 3. The tension between the Supreme Court’s holding in Romer v. Evans 
and Bowers v. Hardwick is more apparent than real. In Bowers v. Hardwick, the 
Supreme Court upheld a Georgia law making heterosexual and homosexual sodomy 
a crime, and rejected the argument that the Constitution confers “a right of privacy 
that extends to homosexual sodomy.” The Court held that governmental classifica- 
tions regarding sexual orientation or preference are to be an^yzed under the ration- 
al basis test, which is almost always satisfied, and hence likely to be upheld as con- 
stitutional. In the subsequent case Romer v. Evans, the Supreme Court, although 
invalidating Amendment 2 to the Colorado State Constitution, reaffirmed that “ra- 
tional basis” is the governing standard, and declined to analyze the classification in 
terms of “strict scrutiny,” under which governmental classifications Me ve^ difficult 
to sustain constitutionally. Hence, the fundamental standard, as stated in Bowers, 
remains in place. 

Question 4. Is there an explicit racial classification that would survive strict scru- 
tiny. K yes, please explain what that would be? Would any such classification re- 
quire a showing particularized past discrimination? 

Answer 4. The Supreme Court held in Adarand Constructors, Inc. v. Pena, 114 
S. Ct. 2097 (1995), that all racial classifications, imposed by federal state or local 
governments, are subject to the highest form of scrutiny, that is, strict scrutiny. In 
other words, there must be a compelling governmental interest for such a classifica- 
tion, and it must be narrowly tailored to further that compelling governmental in- 
terest. It would be extremely difficult to satisfy the Adarand strict scrutiny stand- 
ard. The thrust of the Supreme Court’s ruling suggests that any such classification 
would require a showing of particularized past discrimination and would have to be 
narrowly tailored to serve a compelling governmental interest. 

Question 5. Is there a legislative classification that would fail rational basis re- 
view? 

Answer 5. Rational basis review is the lowest level of scrutiny, in which the court 
asks whether there is a rational basis or reasonable basis for legislation. In the ab- 
stract, it is difficult to think of legislative classification that would fail rational basis 
review. 
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Question 6. Is a state program that gives parents a set sum of money to be used 
by the parent to pay for tuition at any school they choose, public, private, religious 
or non-sectEudan, constitutional? 

^swer 6. In reaching a judgment about such a state program, a court would be 
guided by Supreme Court precedent. The Supreme Court has not directly ruled on 
the question of the constitutionality of giving parents a set sum of money to be used 
by parents to pay for tuition at any school they choose, public, private, religious or 
non-sectarian. In addressing the question with regard to private or non-sectarian 
schools, the Supreme Court might sustain such programs as long as the schools do 
not discriminate on the basis of such disqualifying criteria as race. As to religious 
institutions, the Supreme Court has increasingly upheld programs of aid which ben- 
efit children attending parochial schools, finding that mey meet a three-pronged 
test: they do not serve a nonsecular purpose, do not have &e primary effet^ of ad- 
vancing religion, and do not constitute excessive “entanglement'’ of government and 
religion. Two recent cases on point are Agostini v. Felton, 117 S. Ct. 1997 (1997), 
and Zobrest v. Catalina Foothills School District, 509 U.S. 1 (1993). The thmst of 
the Court’s reasoning suggests that the Supreme Court might very well hold con- 
stitutional a program of tuition pa 3 rments towards education at a religious school. 
Indeed, voucher programs have been upheld by state courts of last resort, for exam- 
ple, in Wisconsin and Colorado. 

Question 7. In your view, to what extent, if any do the rights protected by the 
Constitution grow or shrink with changing historic^ circumstEUices? 

Answer 7. In my view, the rights protected by the Constitution do not grow or 
shrink with changing historical circumstances. 

Question S. If a particular judge or court has a high rate of reversal on appeal, 
or by the Supreme Court, is that a problem? K it is, what can and should be done 
to remedy that problem? 

Answer 8. It is a problem if a particular judge or a court has a high rate of rever- 
sal on appeal or by the Supreme Court. It suggests a lack of appreciation for prece- 
dent. Judges or courts have a high rate of reversal should be subject to appropriate 
criticism. A way to prevent the problem from arising is for the Senate, in the exer- 
cise of its advise ad consent responsibility, to insure that nominees have a proper 
respect for precedent. 

Question 9. Is “substwtive due process” a legitimate constitutional doctrine? 

Answer 9. “Substantive due process” has been eroded as a constitutional doctrine. 

Question 10. Is it appropriate for circuit judges to recognize new “substantive due 
process” rights? If yes, what should the guiding principles be. 

Answer 10. It is not appropriate for circuit judges to recognize new “substantive 
due process rights.” 


Response of Keith P. Ellison to a Question From Senator Hatch 

Question 1. Litigation has become a more and more expensive means to resolve 
disputes. The Federal Arbitration Act^ provides a means for parties to agree to 
binding arbitration, instead of resolving their differences in court. Nonbinding medi- 
ation is also becoming a more popular method of cost-effective, non-judicial dispute 
resolution. In your view, what role should federal district courts play in seeking to 
lower the cost of dispute resolution? 

Answer 1. Federjd district courts should play an active role in seeking to lower 
the cost of dispute resolution. Our system of legal redress cannot work if the cost 
of dispute resolution is beyond the average citizen’s financial means. As a federal 
district judge, I would work in conjunction with the Judicial Conference and bar 
groups to study vauious means of reducing the costs of dispute resolution. I would 
also make every attempt to move my own docket rapidly, since delays inevitably 
tend to escalate costs. Some district court judges require mediation of disputes be- 
fore they will schedule trials. While I do not believe every dispute benefits from me- 
diation, many do, and I would strongly suggest to litigants m my court that they 
go through mediation. I believe arbitration through the Federal Arbitration Act 
should be encouraged, and courts should exercise only with the greatest reluctance 
any power thCT have to review mbitration decisions. 

If confiimed as a district court judge, I would like to have magistrates conduct 
mediations in appropriate cases, with the imderstanding that communications made 
by the parties to the magistrate would be confidential, and would not be divulged 
to me. 


'The Federal Arbitration Act is codified at 9 U.S.C. §§ 1 to 16. 
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Responses of Keith P. Ellison to Questions From Senator Smith 

Question 1. Do you believe that an unborn child is a human being? 

Answer 1. As a federal district judge, I would be bound to uphold the law, as pre- 
viously interpreted by the United States Supreme Court and the Court of Apraals 
for the Fifth Circuit. Relevsunt statutes and precedents would ^de me in atU my 
judicial decisions. Current law does not appear to conclude whether an unborn child 
is a hiunan being per se. However, it is clear under Planned Parenthood v. Casey, 
505 U.S. 833, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992), that an unborn child is 
entitled to certain protections, and that the state has an interest in protecting that 
life “from the outset of the pregnancy.” 505 U.S. at 846, 112 S. Ct. at 2804. 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at any point before birth? 

Answer 2. Under the tenets set forth in Planned Parenthood v. Casey, the state 
has an interest in, and the therefore can protect, an unborn child’s right to life. As 
Casey points out, various factors must be utilized to determine how to balance the 
rights of the child and those of the mother. It appears clear, however, that, in some 
circumstances, the unborn child’s right to life would supersede any other ri^ts. 

Question 3. Do you beheve that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer 3. I have not reviewed the Act If I am fortunate enough to be confirmed, 
and if such a question were to come before me, I would, of course, begin with the 
presumption of constitutionahty that is due all enactments of Congress. I woidd fur- 
ther review with care all appUcable precedents of the Supreme Court and the Court 
of Appeals for the Fifth Circuit. My current understandmg of precedents, including 
Planned Parenthood v. Casey, is that there clearly are situations in which abortion 
can be prohibited, and it therefore follows that Congress could enact constitutional 
legislation in this area. 

Question 4. Do you beheve that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that ri^t? 

Answer 4. As a federal district judge, I would be bound to uphold the law, as pre- 
viously interpreted by the United States Supreme Court and the Court of Appeals 
for the Fifth Circuit, concerning a citizen’s rights under the Second Amendment to 
the Constitution. I understand that there has been very httle constitutional juris- 
prudence on this point. See Prints v. United States, 117 S. Ct. 2360, 2386 at n.2 
(1997); United States v. Miller, 307 U.S. 174, 59 S. Ct. 816 U939). The Second 
Amendment does appear on its face to protect an individual’s right to keep and bear 
arms, and that would be my starting point in any analysis of the subject. At this 
moment, I am unable to de^e in the abstract how, if at all, this right is limited. 

Question 5. Do you believe the death penalty is constitutional? 

Answer 5. Yes. I do believe that the death penalty is constitutional. Gregg v. Geor- 
gia, 428 U.S. 153, 96 S. Ct. 2909, 49 L. Ed. 2d 859 (1976). 

Question 6. Do you have any personal, moral, or religious qualms about enforcing 
the death penalty as a United States District Judge? 

Answer 6. No. I do not have Euny such qualms about enforcing the death penalty. 

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent 
is flatly contrary to the Constitution are there any circumsUmces under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. No. There are absolutely no circumstances under which a district court 
judge may refuse to apply a Supreme Court precedent. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer 8. A Supreme Court precedent should be overruled only by the Supreme 
Court, and only if it is clearly wrong, if its continued vahdity causes great injustice, 
and if no greater injustice would be caused by is validation. See generally Agostini 
V. Felton, 521 U.S. 203, 235-236, 117 S. Ct. 1997, 2016-2017 (1997). 


Responses of Keith P. Ellison to Questions From Senator Sessions 

Question. 1. In your personal legal opinion, what is the most important Supreme 
Court decision in the last thirty years? What is the worst Supreme Court decision 
in the last thirty years? Please explain the rationale for your answers. 

Answer 1. I have never characterized precedents from any court. In particular, 
precedents of the United States Supreme Court Eire absolutely binding on all district 
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court judges, irrespective of any judge’s view of the merits of emy given precedent. 
With that caveat, I do believe United States v. Nixon, 418 U.S. 683, 94 S. Ct. 3090, 
41 L. Ed. 2d 1039 (1974) was important when decided and remains important as 
a clarification of the Constitution’s separation of powers. I believe Justice Douglas’ 
opinion in Holtzman v. Sehlesinger, 414 U.S. 1316, 94 S. Ct. 1, 38 L. Ed. 28 (1973) 
violated the political question doctrine. 

Question 2a. In assessing the Texas legislature’s performance in 1997, the 
Planned Parenthood of Houston and Southeast Texas Chapter, upon whose board 
of directors you sat, characterized the Texas legislature of having been unduly influ- 
enced by “relWous political extremists”. In fact your chapter has stated that “Prom 
the Hails of Congress to the local sheriffs office and courthouse, religious pohtical 
extremists are working to eliminate access to abortion and to end family planning 
services”. Do you share the view of the Planned Parenthood chapter of Houston and 
Southeast Texas that those who oppose abortion and work to express their views 
through the free exercise of their democratic rights through their state legislatures 
are simply “rehgious, political extremists’? 

Answer 2a. I do not share the view that those who oppose abortion and work to 
express their views through the free exercise of their democratic rights are “reli- 
gious, political extremists.” I firmly believe that many people of all religious and po- 
litical persuasions oppose abortion and they have an absolute right to express then- 
views. They also have an absolute right to engage in lawful conduct in furtherance 
of their views. 

Question B. The 1997 legislative session your chapter criticizes passed the fol- 
lowing laws: 

(1) “No state funds may be used to dispense prescription drugs to minors without 
parental consent.” Do you share the opinion of your chapter that requiring parental 
consent in this context is an extreme act? 

(2) Another law criticized by your chapter was the appropriation of $3.7 milhon 
dollars to fund “abstinence only” education. Do you believe that the funding of “ab- 
stinence only” education is an extreme act? 

Answer B. I do not consider legislation requiring parental consent or funding ab- 
stinence only programs, as outlined in your question, to be extreme. 

Question C. The National Chapter of Planned Parenthood has written that the 
“Child Custody Protection Act” is “dangerous”. As you know, this act makes it a fed- 
eral crime to transport a minor across state lines for an abortion in a state that 
does not respect the parented rights of the resident state. Given that your organiza- 
tion has taken such an adversarial position on the concept of parental notification 
and consent, and has specifically opposed this legislation, do you feel you would be 
able to set aside any biases you may have to fairly rule upon the bills validity should 
it be passed into law? 

Answer C. I strongly beheve that I would be able to rule fairly upon the validity 
of the Child Custody Protection Act, if it becomes law and I am called upon to do 
so. With respect to any case that I am called upon to decide, if I am fortunate 
enough to be confirmed, I wiU not allow any of my own opinions to keep me from 
appl 3 ring the law objectively and dispassionately. As I stated in my testimony to the 
Senate Judiciary Committee, any federal judge who cannot apply the law inde- 
pendent of his personal feelings should resign. 

Question D. Planned Parenthood has taken the position that the following con- 
stitute “rights” which are fundamental to every individual: the right to privacy; the 
right to education and information about abortion services, including ensuring that 
this is offered in “the home, schools, pubhc health facilities, religious organizations 
and youth serving organizations”; the right to access to abortion services, including 
the use of taxpayer dollars to subsidize the cost of abortions. 

Do you share the belief of your organization that these are “fundamental rights"? 

Answer D. In determining what is a fundamental right, I would be guided by deci- 
sions of the Supreme Court. I beheve the Court has determined that the right to 
privacy is a fundamental right found in the United States Constitution. I do not be- 
lieve the other “rights” referred to in your question are considered fundamental. 

Question E. During your term as Justice Blackmun’s clerk, the United States Su- 
preme Comt decided the case of Rments of California v. Bakke, which held, on a 
5-4 decision, that the University of Cahfomia-Davis’ race-based admissions program 
was unconstitutional. Althou^ he joined with the dissenting Justices, who would 
have upheld the admissions program. Justice Blackmun contributed his own opin- 
ion. 

(1) Do you remember workup on this case? Did you make contributions to Justice 
Blackmun’s opinion? 
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(2) What is your personal legal opinion on the use of race as a factor for pref- 
erential treatment by government institutions? 

(3) Do you agree with more recent decisions, such as Aderand v. Pena, that sub- 
ject government sponsored afllrmative-action pionams to strict scrutiny? 

(4) In his opinion. Justice Blackmun approvin^y cites a passage from former Jus- 
tice Cardozo in which he states that “the great generalities of the Constitution have 
a content Md a significance that vary from age to age”. Do you agree with this no- 
tion of a “liv^ constitution’? On what would you base your interpretation of statu- 
tory or constitutional questions? 

Answer El. My personal commitment to Justice Blackmun, as well as applicable 
law, prohibit me from discussing the nature of the work I did while a Supreme 
Coi^ clerk. See Code of Conduct for Law Clerks of the Supreme Court of the 
United States Canon 3(c). If confirmed, I would expect my own clerks to be equally 
circumspect. See Judge Alex Kozinski, Conduct Unbecoming, 108 Yale L.J. 835 
(1999). 

I know that you wiU appreciate the importance of these restraints. 

Answers E2 and 3. If confirmed, I will adhere to Ihe Supreme (jourt’s judgment 
in Adarand Constrmtors, Inc. v. Pena, 515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed. 
2d 158 (1995). Sp^ifically, all ravemmentally imposed racial classifications are sub- 
ject to strict scrutiny and are also sulnect to a “nmrow tailoring^ test. 

Answer E4. The language of the Imited States Constitution is undeniably broad 
and, partly as a result, there has been little need for amendments since the Bill of 
Rights was added. In this respect, the federal Constitution can be usefully con- 
trasted to that of Texas which was written with so little flexibility that complex 
amendments are regularly required. 

This question, in the end, is one of degree. For example, the First Amendment’s 
prototion of “freedom of the press” is widely agreed to extend to television and 
radio, even though neither existed when the (Jonstitution was ratified. But, as Jus- 
tice Cardozo has also said, no judicial system could do sodely’s work if it eyed each 
issue afresh in every case that reused it. See B. Cardozo, The Nature of the Legal 
Process 149 (1921). 

If I am confirmed, my approach to all issues of constitutional interpretation would 
be to start with the language of the Constitution and its original intent and to re- 
view with care aU applicable Supreme Court and Courts of Appeals precedents. 


Responses of Gary Feess to Questions From Senator Smith 

Question 1. Do you believe that an unborn child is a h uman being? 

Question 2. Do you beheve that the unborn child has a constitutional right to life 
at any point before birth? 

Answers 1 and 2. My personal opinion on this subject would have no bearing on 
my role as a U.S. District Court Judge. If I were fortunate enough to be confirmed, 
I would scrupulously adhere to the precedents of the higher courts that bear on this 
issue. Specifically, in regard to the issues raised in these questions, I would adhere 
to the Supreme Court decision in Planned Parenthood v. Casey. 'Ihie court has recog- 
nized that a state has a “profound interest in [the fetus’s] potential life” that the 
state may assert as a means of regulating abortion. Planned Parenthood v. Casey, 
505 U.S. 833, 878 (1992). 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer 3. If the issue were presented to me, I would consider the text of the stat- 
ute in light of the applicable provisions of the Constitution and any relevant prece- 
dent that might bear on the issues presented, especially the Supreme Court’s deci- 
sion in Planned Parenthood v. Cosey which contains precedent regarding govern- 
mental regulation of abortion. As a District Court Judge passing on the constitu- 
tionality of a statute duly enacted by the Congress, I would be guided by the propo- 
sition that there is a presumption of constitutionality. As to the outcome, I do not 
believe that it would be appropriate for me to state an opinion on potential legisla- 
tion which might come before me as a judge if I am confirmed. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer 4. If a Second Amendment issue were presented to me, I would carefully 
consider the text of the Amendment and aU relevant Eind binding precedent. The 
Second Amendment provides: 
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A well regulated militia, being necessary to the securitjr of a free State, 
the right of the people to keep and bear Aims, shall not be infringed. 

I note that the most recent Supreme Court decision addressing the Second 
Amendment was issued 60 years ago in United States v. Miller, 307 U.S. 174. The 
text of the Constitution and the Miller case would be the starting point for my anal- 
ysis of any Second Amendment issue. 

Question 5. Do you believe that the death ranalty is constitutional? 

Answer 5. The death penalty has been held constitutional by the Supreme Court 
of the United States {Gregg v. Georgia, 428 U.S. 153 (1976)), and the court’s decision 
is supported by the text of the constitution which contains numerous references to 
capital crimes. 

Question 6. Do you have personal, moral, or rehgious qualms about enforcing the 
death penalty as a United States District Judge? 

Answer 6. No. As a state court judge, I have presided over a death penalty trial 
and imposed the death penalty in that case. 

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent 
is flatly contrary to the Constitution, are there any circumstances imder which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. No. A District Court Judge has a duty to apply Supreme Court prece- 
dent. The Supreme Court has made it clear that only it can overturn Supreme Court 
precedent. Agostini v. Felton, 521 U.S. 203, 237 (1997). In applying such precedent, 
the judge can write an opinion and state his or her objections to the result with 
reasons given, but he or she may not refuse to follow Supreme Court precedent. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer 8. If, over time and imon considerable reflection, it appeared to me, as 
a Justice of the Simreme Court of the United States, that precedent was plainly con- 
trary to the U.S. Constitution, I would vote to overnile the decision establishing the 
precedent. In Agostini v. Felton, the Supreme Court discussed the importance of riv- 
mg great deference to stare decisis but outlined the principles to be appUed by that 
coiut in addressing whether to overturn its own precedent, 521 U.S. 235-36. In that 
case the Court used those principles to overturn its decision in Aguilar v. Felton. 


Response of Gary Feess to a Question From Senator Sessions 

Question 1. In your personal legal opinion, what is the most important Supreme 
Court decision in the last thirty years/ What is the worst Supreme Court decision 
in the last thirty years? Please explain the rationale for your answers. 

Answer 1. Since my graduation from law school in 1974, 1 have read very few Su- 
preme Court decisions outside the area of criminal law. As a result, I do not con- 
sider myself well qualified to critique the jurisprudence of the Supreme Court over 
the last thirty years. However, from the perspective of a state court trial judge, 
there is a recent line of cases from the Supreme Court that I consider particulsuly 
noteworthy because of their practical importance to the litigation process. 

Daubert v. Merrell Dow Pharmaceutical and its progeiw, in my opinion, are 
among the most importemt decisions to come out of the the Supreme Court because 
they give the trial judge discretion to exclude “junk science,” and other ‘^‘unk exper- 
tise,” from the courtroom. These cases mve the trial judge greater power to expraite 
litigation, eliminate gamesmanship and enhance the search for the trut^ 

On the other hand, suid with the caveat that as a trial court judge I am duty 
bound to follow Supreme Court precedent, one decision that has been particularly 
troublesome for trial judges handling criminal cases is Faretta v. California in 
which the court held that a defendant has a constitutional ri^t to represent him- 
self. This decision causes several practical problems in the administration of crimi- 
nal justice. 

First, criminal defendants are rarely able to provide themselves with effective as- 
sisteince of counsel. While a court is obligated to interrogate pro se ajmhcants re- 
garding their background, training and experience and the sincerity of their wish 
to waive their ri^t to counsel, in the end the case law is clear that the court must 
allow the defendant to represent himself except in the most extreme circumstances. 
I have presided over several trials involving pro se defendants and they have fallen 
far short of what one would expect from a criminal trial where the defendant is ade- 
quately represented. Furthermore, pro se defendeints often choose to represent 
themselves to obtain privileges — such as access to the law library and more liberal- 
ized access to the telephone — that are not afforded other defendants. Where this oc- 
curs, the motion to proceed pro se may be more for the purpose of improving the 



64 


defendant’s custodial status through trial rather than exercising a constitutional 
right. It should also be noted that, because these defendants are Incarcerated, they 
have more difficulty in conducting their defense; and use that fact as part of a strat- 
egy of delay. As a result, a disproportionate amount of court time is spent dealing 
with cases involving pro se defendants. 


Response of W. Allen Pepper, Jr. to a Questton From Senator Hatch 

Question 1. Nationwide class actions filed in both federal and state courts have 
become more frequent, more complex, and more expensive. Currently, Rule 23 of the 
Federal Rules of Civil Procedure and 28 U.S.C. §§ 1407 and 1408 govern class ac- 
tions and multi-district litigation, respectively. In your opinion, are there means to 
respectively. In your opinion, are there means to r^uce the cost and complexity of 
class actions suits in federal coxirts? 

Answer 1. The forgotten party in class actions is the individual litigant. The re- 
sult of class actions should not be to provide, after years of litigation, a $500.00 dis- 
count off the sticker price of a new pickup truck, as in the saddle-bag fuel tank 
cases, or the right to buy an “enhanced value” life insurance policy as in the “van- 
ishing premium litigation”, while as in both situations, the Plsdntiffs attorneys 
make large fees and the Defendants lawyers create huge hourly bills. This benefits 
no one but the lawyers. 

I suggest that immediately upon certification as a Class Action, alternate dispute 
resolution measures be implemented to include input from consumers as to what 
they might reasonably expect as to an ultimate resolution of the case, as well as 
a Defendant’s willing concessions prior to the initiation of long and expensive dis- 
covery. 


Responses of W. Allen Pepper, Jr. to Questions From Senator Sessions 

Question la. One of th^ieces of legislation that Congress is currently considering 
is S. 96, the Y2K bill. ATLA opposes this bill, in large part because ffie legislation 
would cap non-economic and pimitive damages at the ^ater of $250,000 or three 
times economic damages. In fact, ATLA has made the following statement in regard 
to this bill; 

Capping the amount a jury can award second-guesses the very people our 
Constitution vests with the power to decide damages in civil cases, violating 
the very basis of our civil justice system. 

Do you agree with ATLA, an oiganization to which you belong, that passage of 
the damages provision included in S. 96 “violates the very basis of our civil justice 
system’7 

Answer la. The concept of punitive damages is twofold; 

a. To punish a tort-feasor for conduct he knew or should have known was wrong 
and 

b. To act as a deterrent for other parties who would act likewise. 

While generailly agreeing with the concept of punitive damages, I find it difficult 
to equate the willful and wanton conduct requirements to Y2Y problems. 

Question 2. Do you believe that Federal tort-reform efforts are Constitutionally 
sound, or does the Constitution prohibit Federal legislation in this area? 

Answer 2. Within the confines of the Tenth Amendment to the Constitution which 
reserves to the States all powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the States, I believe Congress 
is free to act in any manner it so chooses. 

Question 3. Are you familiar with the lines of cases, exemplified by the Supreme 
Courts decision in BMW of North America v. Gore, that have held that the Due 
Process Clause of the Fourteenth Amendment prohibits a State from imposing 
“grossly excessive” punishment on a tortfeasor, and that exemplary damages must 
bear a “rational relationship” to compensatory damages? What is your under- 
standing of how these rulings sue to be applied? 

lyiswer 3. a. Yes, I am familiar with the case of BMW of North America v. Gore 
which held that the punitive damage award was grossly excessive and, therefore, 
exceeded the Constitutional limits. 

b. Such an award violates due process when it can be fairly categorized as “gross- 
ly excessive” in relation to the state’s legitimate interest in punishing unlawM con- 
duct and in deterring its repetition. 
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Elementary notions of fairness require that a person have fair notice, not only of 
the conduct that will subject him to punishment but also the penalty that a state 
might impose. There are three guideposts used in determining whether a Defendant 
received such fair notice: 

(a) Aggravating circumstances must be considered. Was the Defendant’s conduct 
reprehensible or egregious, and if so, to what degree? What was the economic dam- 
age inflicted by the alleged conduct, and was there a state statute in effect that 
would have warned against such conduct? What, if any, is the proof of bad faith, 
affirmative misconduct, or concealment of evidence of improper motive? 

(b) What is the potential for additional harm to the Plaintiff, or other potential 
plaintiffs by the Complained of policy, and what is the ratio between the plaintiffs 
compensate:^ damages and the amount of punitive damages awarded? 

(c) What is the difference or relationship between the sanctions imposed in the 
civil action and penalties that would have been imposed for s imil ar cri min al con- 
duct, if any? 


Responses of W. Allen Pepper, Jr., to Additional Questions From Senator 

Sessions 

Question 1. In your personal legal opinion, what is the most important Supreme 
Court decision in the last thirty years? What is the worst Supreme Court decision 
in the last thirty years? Please explain the rationale of your answers. 

Answer 1. A. The most important Supreme Court case, in my opinion, is Daubert 
V. Merrell-Dow Pharmaceuticals, because it limits the admissibihty of what might 
be called ‘junk science” and requires that an experts’ testing and principals be gen- 
erally accepted in the scientific community. 

B. The worst Supreme Court case, in my opinion, is U.S. v. Lopez. This decision, 
which was based on Congress’s reportedly exceeding its authority under the Inter- 
state Commerce Clause, ruled as unconstitutional the Gun Free School ^nes Act 
of 1990 which made it a Federal crime to possess a firearm in or near a school. Sub- 
sequent events have proven that this or a similar law is sorely needed. 

Question 2. Could you please clarify a response you gave to the question I asked 
you concerning the case you considered to be the worst Supreme Court decision of 
the last 30 years? In your answer, you cited the case of U.S. v. Lopez, in which the 
Court struck down the Gun Free School Zones Act of 1990, as the worst Supreme 
Court decision because subsequent events have proven that this or a similar law is 
sorely needed”. 

Do you believe that, in interpreting the Constitutionahty of Federal Statutes, it 
is appropriate for Judges to consider whether that law is “sorely needed” as a basis 
for upholding the statute’s constitutional legitimacy? 

Answer 2. No, in interpreting the constitutionahty of federal statutes, it is not ap- 
propriate for judges to consider whether that law is “sorely needed” as a basis for 
upholding the statute’s constitutional legitimacy. A judge’s personal beliefs about 
policy matters should never be a factor as to determining constitutionahty. The con- 
cerns I expressed with regard to the Lopez case were focused on the pohcy implica- 
tions of guns in schools — concerns that I fully recognize should not and cannot enter 
into a judge’s deliberation. 

Question b. Please explain how you would analyze a statute if asked to rule on 
its constitutionality. In particular, what factors would be relevant in making your 
determination? 

Answer b. A plain language comparison of the statute with the Constitution is the 
best method to determine constitutionahty. Text, intent of the framers of both the 
statute and the Constitution, and precedent regarding relevant provisions are the 
guiding principles. A judge should in no event consider his own personal views in 
determining the constitutionahty of any act. 

Question c. Does your answer to the original question I asked you indicate that 
you would uphold statutes that were otherwise unconstitutional if you felt they 
wotdd advance particular policy goals you supported? Would you be inclined to 
strike down otherwise constitutional statutes that you felt were not “sorely needed” 
as a matter of pubhc pohcy? 

Answer c. The personal feeling of a judge should never play a part in his delib- 
erations as to the constitutionahty of any act. If fortunate enough to be confirmed 
by the Senate as a U.S. District Judge, I would never allow my own views of pubhc 
policy to be a factor in a determination of constitutionality, regardless of my per- 
sonal feelings as to whether an act is “sorely needed.” 
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Question d. Ck)uld you please explain your views of judicial activism? What do you 
believe are the characteristics of an activist judge? To what extent should a judge’s 
personal public policy views influence his rulings? 

Answer d. Judicial activism is where a jud^ varies from the text and intent of 
a statute or constitutional provision to impose his own beliefs. A judicial activist im- 
properly exercises legislative or executive functions. A judge’s personal views should 
have no influence on his rulings, and as a federal judge, 1 would be duty bound to 
follow the text and invent of the constitutional provision, statute, and precedents 
before me and not my own personal beliefs and opinions. 

Question 3. Could you please clarify your position on the Constitutionality of fed- 
eral tort-reform efforts? In your personal l^al opinion, does the 10th Amendment 
preclude Congressional attempts to l^slate in this area? Please explain your 
thoughts on thSs issue, and provide legal authority for any assertion you make. 

Answer 3. With respect to federal tort reform legislation, a court would have to 
seriously consider the constitutional principle of federalism (see e.g.. The Federalist 
No. 51 [Madison]) and the effect on interstate commerce to determine whether it 
was permissible for the federal government to legislate in this traditionally state 
law area. A court would have to consider the scope of Congress’ enumerated powers 
set fo^ in the Constitution (e.g. Article 1, Section 8) and the extent to whitm Con- 
gress is limited by the 10th Amendment. While I have not reached a conclusion with 
respwt to proposed federal tort reform legislation, a court could only make such de- 
termination in the context of an actual case or controversy. 


Responses of W. Allen Pepper, Jr., to Questions From Senator Smith 

Question 1. Do you believe that an unborn child is a human being? 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at any point before birth. 

Anwer 1 and 2. As a district court judge, if fortunate enough to be confirmed, 
I would apply precedent of the U.S. Supreme Court and of the Fifth Circuit as is 
required in the case of Planned Parenthood of Southeastern Pennsylvania v. Casey. 
Casey points out that the state has a profound interest in potential life. Therefore, 
states, in proper drciunstanoes, can rebate abortions. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clmton, is con- 
stitutional? 

Answer 3. I have not read the Partial-Birth Abortion Ban Act, but believe that 
Congress has the right to enact laws as it chooses, as long as such are not prohib- 
ited by Article X of the Constitution as being reserved to the States. I would begin 
my analysis of any statute enacted by Conrass by giving it the presumption of con- 
stitutionality. Additionally, 1 would a^ly binding precedent of the Supreme Court 
(Casey, in this instance) and the Fifth Circuit. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer 4. As a judge, if a Second Amendment issue were presented to me, I 
would carefully read and follow the Second Amendment eind adl binding precedent, 
e.g., U.S. V. Miller. 

Question 5. Do you believe the death penalty is constitutionEd? 

Answer 5. Yes, the death penalty is constitutional emd the U.S. Supreme Court 
has so held. 

Question 6. Do you have any personal, moral, or religious qualms about enforcing 
the death penalty as a United States District Juttee? 

Answer 6. No, I have no personal, moral or religious qualms about enforcing the 
death penalty as a United States Judge, if the law so requires. 

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent 
is flatly contrary to the Constitution, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. A U.S. District Judge is required to apply existing precedent regardless 
of his personal feelings. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precMent of the Court? 

Answer 8. If I were a Supreme Court Justice, then and only then, would I be able 
to ovemile existing precedent as being either wrongly decide or no longer applica- 
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Me. The facts of each case would determine its disposition, but overruling precedent 
should be done only in rare circumstances. 


Responses of Kaken Schreier to Questions Prom Senator Smith 

Question 1. Do you believe that an unborn child is a human being? 

Answer 1. I hold no beliefs on this issue that would prevent me from applying 
Supreme Court precedents. According to the Supreme Court decision in Planned 
Parenthood of Southeastern Pennsylvania v. Casey, 506 U.S. 833 (1992), the State 
has an interest in promoting the life or potential life of the imbom. After a fetus 
is viable, the Statea interest in promoting the life of the fetus may override ihe 
right of the woman. I would follow the 

Alysis of the relevant Supreme Court precedent in deciding a similar question in 
litigation. 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at £iny point before death? 

Answer 2. According to the Supreme Court decision in Planned Parenthood of 
Southeastern Pennsylvania v. Cas^, 505 U.S. 833 (1992), the State has an interest 
in promoting the life or potential life or the unborn. After the fetus is viable, the 
State’s interest in promoting the life of the fetus may ovenMe the ri^t of the 
woman and allow the State to regulate abortion. I would apply the analysis of lire 
relevant Supreme Court precedent in deciding such an issue. 

Question 3. Do you believe that the Partial-Birth Abortion Bam Act, which Con- 
gress has passed twice but which has been vetoed twice by President Chnton, is con- 
stitutional? 

Answer 3. I do not believe it is proper for a nominee to indicate whether propiKged 
lemslation is constitutionad; however, as with other legal questions that I wUl con- 
sider if I am confirmed as a Federail District Court Judge, I will review the legisla- 
tion under the generad presumption that the legislation is constitutionad. I will than 
look at the lamguage of the statute, the Constitution, prior United States Supreme 
Court decisions and decisions of the Ei^t Circuit Court of Appeals and be boimd 
to apply the prior precedent. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects am individuad right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer 4. The Supreme Court held in U.S. v. Miller, 307 U.S. 174 (1939), that 
absent a showing that possession of a certain weapon has “some reasonable relation- 
ship to the preservation or efficiency of a well-regulated militia”, the Second (Gnend- 
ment does not guauantee an individual the right to possess a weapon. I would follow 
the holding of the Supreme Court precedent in deciding such an issue. 

The courts have found constitutional statutes that keep firearms out of the hands 
of convicted felons, Lewis v. United States, 445 U.S. 55 (1980), prohibit the posses- 
sion of unregistered sawed-off shotguns, prohibit the possession of firearms by a per- 
son convicted of a misdemeanor crime of domestic violence, United States v. Smith, 
171 P.3d 617 (8th Cir. 1972), and other licensing schemes. 

Question 5. Do you believe the death penalty is constitutional? 

Answer 5. The Supreme Court addressed this issue in Gregg v, Georgia, 428 U.S. 
153 (1976) and has found the death penalty constitutional. I would folmw the hold- 
ing ihe Supreme Court. 

Question 6. Do you have any personal, moral, or religious qualms about enfordi^ 
the death penalty as a United States District Judge? 

Answer 6. 1 hold no beliefs which would prevent me from enforcing the death pen- 
alty as a United States District Judge. 

f uestion 7. If a U.S. District Judge concludes that a Supreme Court precedent 
atly contrary to the Constitution, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. None of which I am aware. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer 8. As the Supreme Court recognized in Planned Parenthood v. Casey, 505 
U.S. 833 (1992), the obligation to follow precedent is indispensable and should only 
be abandoned if a prior judicial ruling comes to be so clearly seen as an error that 
enforcement of the ruling is doomed for that very reason. For example, if the rule 
has proven intolerable and not workable, or if the rule is subject to a kind of reli- 
ance that would lend a special hardship to the consequences of overruling and add 
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inequity to the cost of repudiation. Other examples set forth in Costy include if the 
related principles of law have advanced so far that the only rule is nothing more 
than an abandoned doctrine or if the facts have so changes that the old rule has 
been robbed of significant application or justification. Overruling a prior decision 
should be reserved only for these rare occasions and as the question suggests only 
by the Supreme Court. 


Response of Karen Schreier to a Question From Senator Hatch 

Question 1. In South Dakota, there is a significant Native American ponulatum. 
Thror^hout our histoi^, the federal government has had many dealings vritn Native 
Americans, few of which are examples of fair play. Indeed, in Mondays Street 
Journal, there was an article discussing the payment of funds by the United States 
to the Sioux Nation for the Black HUls. H confirmed as a federal district Judge in 
South Dakota, jrou would have to deal fairly with the Native American’s wittin the 
^strict court’s jurisdiction. What special issues do you think are important for a 
judge to consider in dealing with the Native American community? 

Answer 1. As a federal judge, it is important to treat all litigants fairly, including 
Native Americans. The federal government has acknowledged that is has a trust re- 
sponsibility to the Native American people. This trust responsibility includes, amm^ 
other things, providing a law enforcement function in Indian Country as defiimd by 
federal statute. The federal courts should treat victims of federal crimes that occur 
in Indian County with respect and an understanding that tte prompt resolution 
of these cases is important. Defendants in cases that arise in Indian Country should 
receive competent counsel who will vigorously defend them. Sentences that are im- 
msed should be fair and not treat Native Americans differently than non-Indians. 
Jury pools should be made up of individuals without bias, including Native Ameri- 
cans. A significant percentage of the criminal caseload in South Dakota involves 
crimes that are committed in Indian Country. 

Other case specific issues may arise regarding the federal and state governments 
relationship with the tribes. These issues may include land claims, environmental 
issues, sovereign immunity issues, and Indian gaining issues. I will do my best to 
apply the law in these areas in a manner that is fair to all the litigants. 


Responses of Karen Schreier to Questions From Senator Sessions 

Question 1. What is the extent of your involvement in litigation regarding casino 
gambling? Please dte all cases in which you have represents Casino interests, and 
provide a brief summation of the issues and controversy and the positions iron advo- 
cated. 

Answer 1. As United States Attorney for the District of South Dakota from July 
30, 1993 to the present, I have represented the United States in several criminal 
prosecutions agamst individuals who embezzled money from tribal casinos in South 
Dakota. 

WMe in private practice, I served as co-counsel representing Royal River Casino 
and its owners in a dispute with the Flandreau Santee Sioux Gaining Commission 
in 1990 and 1991. This dispute arose due to a disagreement regarding the divisimi 
of profits under their management contract and the National badian Gaming Act. 
'The Royal River Casino was operating under an approved compact with the State 
of South Dakota. Simultaneous actions were pending in the Flandreau Santee Sioux 
Tribal Court, the state court, and federal court. In an administrative heaiiM before 
the Flandreau Santee Sioux Tribal Commission on Gaming, the Gaming (kimmis- 
sioner contended that my client’s gaming license should be revoked for refusing to 
pay to the Fandreau Santee Sioux Tribe 60 percent of the net operating profits of 
the gaming activities, along with several other allegations. I began representing 
Royal River Casino and its owners after this hearing was completed and while the 
appeal was pending to the Flandreau Santee Sioux Tribal Court. TTie case name of 
the appeal which was pending in the Flandreau Santee Sioux Tribal Court is In the 
Matter of Complaints against Royal Hunter Corporation Gaming Licenses, 001-T, 
002-T, and OO^T from the Flandreau Santee Sioux Commission on Gaming. At ap- 

g roximately this same time, an additional action was filed in the Flandreau Santee 
ioux Tribal Court entitled Flandreau Santee Sioux Tribe v. Royal Hunter Corpora- 
tion. Oa behalf of my client, I contended that the tribal court should be dfemiss^ 
because toe tribal court was without jurisdiction to hear toe action, that toe com- 
plaint failed to state a cause of action, that the Amended Complaint had not been 
properly served on toe defendant, that the tribal court did not have power to grant 
a temporary restraining order as a CPR Court, and that the Plaintiff’s attorney was 
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not properly admitted into tribal court. In addition, I argued that further tribal 
court action should be stayed pending the appeal from the license revocation hear- 
ing decision of the Plandieau Santee Sioux Commission on Gaming and that the 
bond of $128,000 was sufficient. 

At the same time that these actions were pending in tribal court, co-counsri and 
I filed an action on behalf of my client in state court entitled lloyai Hunter Coramro- 
tion V. Gordon J. Jones, Sr., et oL Civ. 90-99 Fourth Judicial CTircuit, Moody Coun- 
ty, South Dakota. The action sowht a declaratory judgment to invalidate four tribal 
ordinances and to set aside the Gaming Commission order that suspended the gam- 
ing license of my clients. Injunctive i^ef was sought in addition to dam^es for 
tortious interference with contract A temporary injunction was issued by the state 
coiirt. The defendants removed this action to federal court. The case citation in IM- 
erai court is Boyal Hunter Cormration v. Gordon Jones, Sr,, et oL, Civ. 91-4006, 
U.S. District Court, District of South Dakota, Southern Division. The primary issue 
litigated was whetiier the state or federal court had jurisdiction under this par- 
ticular compact to resolve contractual disputes. I contended that the state court had 
jxuisdiction for all disputes due to a specific provision of the compact which stated 
that ^ disputes would be resolved in state court and the lack of federal questkm 
jurisdiction. The tribe contended that only federal courts have jurisdiction over dis- 
putes arising in Indian Country. 

A matter entitled Flandreau Santee Sioux Tribal of South Dakota v. B^at JUver 
Casino, Inc., Case No. 91-4019, was filed in the United States District Court for 
tlm District of South Dakota. This matter was dismissed based on a Stipulation for 
Dismissal signed by all the parties before an Answer was filed on behafr of the de- 
fendants. 

AU the litigation was resolved by dismissal of the pending actions. 

Question 2. Do you believe that the Federal Government has the authority to 
allow Casino Gambling on tribal land if a compact has not been entered into be- 
tween a State and the Tribe? Please cite relevant authority for whichever position 
you take on this issue. 

Answer 2. Because all casino gambling on tribal land in South Dakota is currently 
conducted under compacts entered into between the Tribes and the State, I have 
not had occasions to litmate the legal question you raise. If the issue should come 
before me as a District Court Judge, however, I will look to the Supreme Court and 
Eighth Circuit Court of Appeals decisions, other relevant precedents, and to the In- 
dian Gaming Regulatory Act to resolve the dispute. If tlm Eighth Circuit and the 
Supreme Court have not addressed the issue, Uien I will look to opinions of other 
Courts of Appeals for guidance, understandhm that decisions of other Courts of Ap- 
peals are not controUmg. Current relevant feral authority includes the Supreme 
Court decision in Seminole Tribe of Florida v. Florida, 617 U.S. 44 (1996), and cur- 
r^t relevant decisions of the Eighth Circuit Court of Appeals include U.S. v. Santee 
Sioux Tribe of Nebraska, 135 F.3d 558 {8th Cir. 1998). I do not have any i^rsonal 
reasons that would prevent me from applying the law as it exists. 

Question 3. In light of the Seminole Tribe decision, what is your interpKtatkm. 
of a State’s ability to regulate gambling within its borders under the Indian Gaming 
Regulatory Act? 

Answer 3, In my experience in South Dakota, throu^ the compact n^^tiation 
process, the State has negotiated with the tribes issues including the regulation, 
scope and location of gambling operations within its borders under IGRA. If the 
issue of the State’s ability to regulate gambling within its borders is litigated before 
me, I will look to applicable Supreme Court decisions including Seminole Tribe of 
Florida v. Florida, 517 U.S. 44 (1996) together with relevant E%h& Circuit prece- 
dent, which includes Cheyenne Biver Sioux Tribe v. South Dakota, 3 F.3d 273 (1993) 
and United States v. Santee Sioux THbe of Nebraska, 136 F.3d 558 (8th Cir. 1M8). 
Under the law of the Ei^th Circuit in the Santee derision, the Court found fliat 
a State is not required to negotiate for gambling that is illegal under State law. 

Question 4. Have you ever taken a written position on this issue, for example in 
pleadings or briefs, or in other formats? If so, please explain your position in these 
instances and provide copies of your writings. 

Answer 4. I have no recollection of ever taking a written petition on this issue. 


Response of Kahen Schreier to a General Qoesoton 

Question I. In your persmi^ legal opinion, what is the most important Supreme 
Court decision in the last thirty years? What is the worst Supreme Court decision 
in the last thirty years? Please explain the rational for your answers. 
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Answer 1. In my opinion, one of the most important Supreme Court decisions is 
Brady v. Maryland, 3 U.S. 83 (1963) and its progeny. The Brady decision and its 
progeny impacts each and eve^ federal prosecution as its place the respjmsibililgr 
on federal prosecutors to provide the defense aH exculpatory evidence. This helps 
to ensure that justice is achieved in all cases and that the power given to prosecu- 
tors is not abused. 

One of the worst Supreme Court decisions in the last thirty years is Borah v. 
Maryland 182 U.S. 496 (1987) which disallowed victim-impact testimony during the 
penity phase of a capital trial. I believe victim impact is an important factor for 
the sentencing entity (whether it be a judge or a jury) to consider before rendering 
a decision on the appropriate punishment. 


Response of Stefan R. Underhill to a Question From Senator Hatch 

Question 1. Intellectual property is a very important area of the law and is likely 
to grow in importance in tne 21st Centmy. If you are confirmed as a district judge, 
it will be important for you to draft opinions that both the bench and bar can under- 
stand and follow. In your view, are mere any special considerations for intellectual 
property cases that you believe a judge should consider in trying a case and in draft- 
ing rm opinion? 

Answer 1. Some intellectual property cases are not significantly more complex or 
difficult than the average commercial dispute. Thus, for example, a copyright roy- 
alty dispute or a simple trademwk infiringement action may not require spemal con- 
siderations in the trial or decision of the case. 

Other intellectual property cases, however, notably patent cases, often involve 
highly technical engineering and scientific issues. Tlus class of cases does r^uire 
various special considerations. Perhaps the most fundamental consideration is the 
need to make highly technical concepts and information understandable to a jury. 
An uninformed or confused jury cannot render a fair verdict. Therefore, the court 
should take various steps to improve the quality of ji^ decision making. The court 
must construe the patent under the Markman decision and should render a clear 
and concise Markman ruling that will facilitate fact finding by the jury. The court 
should also consider appointing its own expert to tutor the jury in the art of the 
patent if it appears that the parties’ experts are unable or unwuling to do so. Var- 
ious techniques recommended by the Manual for Complex Litigation, such as jury 
note taking 2 ind preinstruction of the jury, should also be used by the judge as ap- 
propriate in complex intellectual property cases. 

When drafting eui opinion in 2 ui intellectual property case, either in connection 
with a Markman hearing or with any other question raising technical issues, the 
judge must strive for heightened clarity. Every opinion serves several functions, in- 
cluffing informing the parties of the reasoning underlying the court’s decision, per- 
mittiim appellate review, and serving to guide other lasers and parties who seek 
to conform their conduct to the law. When highly technical issues are involved, any 
of these functions can be imdermined by a lack of crispness and clarity in the court’s 
opinion. The judge must ensure that the technical aspects of the case are under- 
standably set form in the opinion, but he must do so without allowing the technical 
aspects of the case to overwhelm the reader. 


Responses of Stefan R. Underhill to Questions From Senator Sessions 

Question la. What are your opinions regarding judicial activism? What are the 
principles that would ^de you in statutory interpretation? 

Answer a. I oppose judicial activism. The proper role of a judge is to decide earih 
case brm^ht before him. This quires the judge to carefully ap^y the law to the 
facts proven by the parties. Tried judges should not create law. Doing so not only 
violates the separation of powers under our constitutional system, but also disrupts 
the reasonable expectations of all who seek to conform their conduct to the require- 
ments of law. 

When interpreting a statute, I would faithfully follow controlhi^ precedent of the 
United States Supreme Court and of the Second Circuit Court of Appeals. In the 
absence of applicahle authority, statutory interpretation is analogous to contract in- 
terpretation. I would start with the plain language of the statute. If the statute 
were clear on its face, no real interpretation would be needed. If the relevant lan- 
guage of the statute were ambiguous, I would reason by analogy from decisions in- 
volving similar language in other statutes and would, as a last resort, look to the 
legislative history of the statute, much as one might look to parol evidence when 
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interpreting an ambiguous contract clause. In this latter effort, I would also look 
for persuasive decisions of other courts at both the appellate and trial level. 

Question 6. In a 1983 law review article, you argue tihat Congress does not have 
the ability to limit the jurisdiction of federal courts, even though your paper cites 
the Supreme Court case of Sheldon v. Sill for standing for the proposition that “hav- 
ing a ri^t to prescribe. Congress may withhold from any court of its creation juris- 
diction of any of the enumerated controversies. Courts created hy statute can have 
no jurisdiction but such as the statute confers.” 

Additionally, your article states that “the language of Article in apparently 
grants Congress the power to create lower federal court that exercise only part of 
their Constitutionally permissible power, and most certainly grants it power to limit 
the Supreme Court’s appellate jurisdiction.” 

(1) Given the strong weight of authority that you cite as supporting the propo- 
sition that Congress could in fact limit federal court jurisdiction, how & you come 
to the conclusion that Congress lacks the authority to do so? 

(2) Having stated that “me language of Article IH apparently gives” Congress the 
authority to enact such legislation, do you feel that in going beyond the words of 
the Constitution to draw a contrary conclusion it is fair to criticize your article as 
an “activist” work? 

(3) Has your thinking on this topic changed since the publication of this article? 

Answer b. I do not believe that the article I co-authoreo with Professor Brihnayer 

argues that Congress does not have the power to limit the jurisdiction of federal 
courts. To the contrary, as the second par^aph of this question itself sug^sts, the 
article eimressly acknowledges Congress’ power in this area. See, e.g., 69 W. L. Rev. 
at 822 (“Congress imdeniamy enjoys at least some power under article HI to shape 
both the overall jurisdiction of the inferior federal courts and the appellate jurisdic- 
tion of the Supreme Court.”); id. at 824 (“Apparently, no constitutional case enjoys 
Em absolute right to be adjudicated in the lower federal courts because the Consatu- 
tion would permit Congress to decline to establish such courts, nor must any par- 
ticular case outside the Supreme Court’s original jurisdiction necessarily he heard 
in that Court. Otherwise, the textual grant of congressional power in article HI 
would be reduced to a triviality * * *”); id. at 824 n.28 (“Pederm courts, unlike state 
courts, are courts of limited jurisdiction. An affirmative constitutional source of ju- 
risdiction must be found before a federal court has jurisdiction over a cause of ac- 
tion.”); id. at 849 (“Congress need not establish lower federal courts, vest them with 
gener^ jurisdiction, or leave the Supreme Court’s jurisdiction totally intact”). 

In admtion, the article criticizes other scholars who have failed to account for this 
power when writing about the subject. See, e.g., id. at 830 n.62 (“We need not argue, 
as did Professor Eisenberg, that: *the jurisdiction of these courts is not a matter 
solely within the discretion of Congress.’”); id. at 848 (“The most serious defect [in 
other articles on this subject] is that they reduce the congressional role to triviality 
and thus interpret the regulations and exceptions clause emd the power to create 
lower federal courts into absurdity.”). 

The article does argue that a number of specifically identified bills introduced in 
Congress in the early 1980’s were unconstitutional attempts to use Congress’ power 
over federal court jurisdiction. Id. at 822 (“We argue only that Congress cannot dis- 
criminate against constitutional clEiims in drafting jurisdictional bills.”). Althou^ 
Congress enjoys power to restrict federal court jurisdiction, it cannot exercise that 
power in an unconstitutionEd manner. This distinction is hi^dighted at the end of 
the article where Professor Brihnayer and I suggest Em alternative by which Con- 
gress could restrict the jurisdiction of the federm courts to hear specific constitu- 
tional claims without running afoul of the principle of equal access described in the 
article. See id. at 848 (“Were it not for these general grEmts [of federal question ju- 
risdiction], it would arguably be permissible for Congress to create a purely statu- 
tory jurisdiction by affirmatively building it up, statute-by-statute, without mscrimi- 
nating against any constitutional claims at any step.”). 

Given its repeated acknowledgment of Congressionsd power over federsd court ju- 
risdiction Euad given its complete reliance on establish^ precedents of the United 
States Supreme Court, I do not believe that the Euticle can fEiirly be criticized as 
an “activist work.” Rather thsm disputing Congress’ power to control federEd court 
jurisdiction, the article argues merely Qiat certain specific bills exercising that 
power woidd have been unconstitutional. The article even suggests a method by 
which Congress could lawfully achieve the jurisdictional limitations sou^t by the 
bills discussed. Accordingly, the article not only relies on but is also consistent with 
the holding of Sheldon v. Sill. 

My thinking on this topic has not chEmged since publication of this article. I re- 
main comfortable with the analysis and application of the Supreme Court decisions 
on which the suticle was based. 
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Question 2. In your personal legal opinion, what is the most important Supreme 
Court decision in the last thirty years? What is the worst Supreme Court decision 
in the last thirty years? Please explain the rationale for your answers. 

Answer 2. In may personal legal opinion, the most important Supreme Court deci- 
sion in the last thirty years was United States v. Nixon, 418 U.S. 683 (1974). There 
is perhaps no more significant case in modem history on the subject of the separa- 
tion of {wwers amon^ the branches of government. In that decision, issued at a time 
of constitutional crisis, the Supreme Court recognized the need for each branch to 
carry out its constitutional duty without interference from others. Of equal signifi- 
cance, the Court confirmed that no person is above the law. One way to evaniate 
the importance of a judicial decision is to imagine the effect if it had been decid^ 
different^. Had United States v. Nixon been decided differently by tte Supreme 
Court, I fear that it would have had a significant and negative impact on the mture 
of our system of government and on the separation of powers under Ae Constitu- 
tion. 

I do not feel qualified or comfortable identifying a Supreme Court case as the 
worst decision in the last thirty years. I generally read Supreme Court cases to 
leam what the law is and how it affects my clients and cases. When the Supreme 
Court deades a case without providing needed guidance to lower cotuts, lawyers, 
and parties, however, I believe that it has failed to fulfill a fundamental duty. This 
happens most obviously when the Supreme Court Justices issue multiple opinions, 
concurring and dissenting in part from the opinions of other Justices — whether or 
not any of these opinions are thoughtful or “correct” on the merits, the overall result 
is unforttmate. 

One example of this type of fractured decision is Mobile v. Bolden, 446 U.S. 55 
(1980). There was no majority opinion in Mobile v. Bolden. Justice Stewart’s plu- 
rality opinion was mined in by Chief Justice Burger and by Justice Powell and 
Rehnquist. Justice Blackmun concurred “in the result,” and Justice Stevens con- 
curred “in the judgment.” Justice White dissented. Justices Brennan and Marshall 
dissented in a separately published decision that is not even published with the 
o&er opinions in the Supreme Court Reporter. Although I cannot say that the Mo- 
bile V. Bolden decision or even any one of its many opinions is — on the merits — the 
worst issued by the Supreme Court in the last thirty years, the disjointed opinions 
issued by the Supreme Court are r^resentative of what I like least about Supreme 
Court decisions. In that case, the Supreme Court failed to render a decision that 
lower courts, lawyers and parties covdd reasonably be expected to understand and 
to follow. 


Responses of Stefan R. Underhill to Questions From Senator Smtih 

Question 1. Do you believe that sm unborn child is a human being? 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at any point before birth? 

Answer 1 and 2. Should either of these questions come before me as a judge, I 
have no personal beliefs that would prevent me from analyzing the issues ^jec- 
tively and rendering a fair decision. In such a case, I would faithfully apply Su- 
preme Court precedent on these issues. Present Supreme Court precedent, notably 
Planned Parenthood v. Casey, 510 U.S. 833 (1992), holds that the state has an inter- 
est in protecting the life of the fetus that may become a t^d. I would have no dif- 
ficulty applying the Casey decision. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

.^swer 3. Like every federal statute, the Partial-Birth Abortion Ban Act would 
enjoy a stroi^ presumption of constitutionality. I have never read the Partial-Birth 
Abortion Ban Act and am not familiar with the details of that legislation. For rhis 
reason, and because it is possible that the Act might come before me if I were to 
be confirmed as a District Judge, I am not able to answer this question in any great- 
er detail without prejudging this issue. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer 4. On its face, the Second Amendment to the Constitution of the United 
States appears to protect the right to keep and bear arms. Like other constitutional 
rights, the rights Ranted by the Second Amendment are subject to some limitations. 
In United States v. Miller, 307 U.S. 174 (1939), for example, the Supreme Court 
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held that an individual’s Second Amendment rights do not preclude some state reg- 
ulation of activities involving firearms. I am not aware of the precise scope of the 
Umits on an individual’s Second Amendment rights. 

Question 5. Do you believe the death penalty is constitutional? 

Answer 5. Yes, the United States Supreme Court, in Gre^ v. Georgia, 428 U.S. 
153 (1976), has clearly held that the death penalty is constitutional 

Question 6. Do you have any personal, moral, or religious qualms about enforcing 
the death penalty as a United States District Judge? 

Answer 6. No, I do not have any personal, moral, or religious qualms about en- 
forcing the death penalty should I be confirmed as a District Judge. 

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent 
is flatly contrary to the Constitution, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. I cannot think of any circumstances in which a District Court Judge 
could refuse to apply controlling Supreme Court precedent, even if the Jud^ con- 
cludes that such precedent is flatly contrary to the Constitution, The rule of law 
would be undennined if a trial judge were free to ignore Supreme Court precedent 
with which he disagreed. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer 8. ENen if I were a Supreme Court Justice, I would vote to overrule a 
precedent of the Court only under circumstances meeting the high threshold set by 
the Supreme Court. In cases such as Agostini v. Felton, 621 U.S. 203 (1997), the 
Supreme Court has held that it can overrule its own precedent involving constitu- 
tional law only “where there has been a significant change in or subsequent develop- 
ment of our constitutional law,” Principles of stare decisis argxm for similarly de- 
manding standards for overruling precMent involving non-constitutional questions. 
Absent such compelling circumstances, even Supreme Court Justices should adhere 
to prior Supreme Court precedent. 


Responses of T. John Ward to Questions From Senator Sessions 

Question la. Mr. Ward, the following are a list of policjr positions taken by the 
ACLU. Given that you have been a member of this organization, do the positions 
supported by the ACLU fairly reflect your views? Do you support or oppose these 
positions? Please explain your position on these topics. 

• ”016 ACLU asserts that “in aU circumstances, the death penalty is unconstitu- 
tional under the Eighth Amendment.” 

• The ACLU “opposes the criminal prohibition of drugs,” supports the legalization 
of needle exchange programs, and opposes drug testing programs in sriiools. 

• The ACLU “opposes parental consent and notification laws on the grounds that 
they infringe upon minor’s constitutional rights and serve no useful purpose.” 

• The ACLU believes that the “right to an abortion” is guaranteed not only by 
a right to privacy, but also by the 14th Amendment’s ^arantee of equal protection 
and the 1st Amendment’s prohibitions on religious establishment. 

Answer la. The various positions taken by the ACLU do not fairly reflect my per- 
sonal views. While I am a member of the ACLU, I am not a member of its boards 
or committees, and am not involved in its policy or decision making. As with any 
organization to which any of us belongs, the ACLU holds some positions with which 
I agree, and some with which I disagree. However, because my personal beliefs and 
opinions would not be relevant to my role as a U.S, District Court jud^, I think 
it would be inappropriate to express them here. Rather, I can assure me Committee 
that I firmly beUeve in a district judge’s limited role of applying, and not making, 
the law. 

I can also assure you that should these issues come before me as a district judge, 
I would faithfully and without hesitation apply the relevant precedents where they 
exist. Where there is no applicable precedent, I would analyze the legal questions 
by examining the plain lan^age of the statute at issue, the language of the Con- 
stitution, and any cases on analogous and related legal issues. 

Specifically, with respect to the four questions you posed: 

• The Supreme Court has clearly held that the death penalty is constitutional in 
Gregg V. Georgia, 428 U.S. 153 (1976) and I would follow this ruling without hesi- 
tation. 

• The United States Supreme Court has characterized the right to abortion as 
one part of a more general right of privacy or Fourteenth Amendment liberty. If con- 
firmed, I would not expand the right to abortion beyond that granted by the Su- 
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preme Court. I would not hesitate to impose limitations on this ri^t as directed 
by the U.S. Supreme Coiurt or Fifth Circuit precedent. In Planned Parenthood v. 

Casey, 505 U.S. 833 (1992), and Mazurek v. Armstrong, U.S. , 117 S. Ct. 

1865 (1997), the Court approved certain limitations beii^ placed on the ri^t of 
abortion. 

• Casey addressed the question of parental consent and parental notification. I 
would foUow that decision without hesitation. 

• It is clear that the use and sale of drugs may be criminally prohibited. Should 
a question of the constitutionality of needle exchange programs or school drug test- 
ing pix^grams come before me, I would presume the constitutionality of the statutes, 
examine their plain language, and apply any relevant or analogous Supreme Court 
or Fifth Circuit prec^ents, includir^ Vemonia School District v. Acton, 515 U.S. 
646 (1995) (drug testing in schools held constitutional under the particular facts of 
case). 

Question b. Would you have difSculty in separating the policy positions you may 
hold as a member of the ACLU from your duty to interpret the legitimacy of federal 
statutes? 

Answer b. The question seems to assume that my personal views are tlm same 
as those advocated by the ACLU. That assumption is not correct. I assure you that 
should I be confirmed, I would have no difiiculty in separating any personal polity 
views, or positions that I might have from my duty to interpret the legitimacy of 
a federal statute. 

Question c. Mr. Ward, you are also a member of People for the American Way, 
an organization that waged a highly visible campaign against the impeachment of 
PresMent Clinton. As you may kniow, during the impeachment proceedings, the 
President’s defense team offered the argument that his behavior should not be held 
to the same standard of behavior that we expect out of federal judges. He offered 
this defense, in part, to differentiate the pei 3 ury charge leveled against bim from 
the perjury ^arges that had previously resulted in the removal of Federal Judges. 

(1) What is your opinion on the standard of behavior the Constitution requires 
of Federal Judges? Under what circumstances is it appropriate to remove a Federal 
Judge? 

(2) Do you agree with my concern, that in articulating a separate standard of re- 
moval for Federal Judges, the President’s politically expedient argument under- 
mines judicial independence and could reinvigorate attempts to remove judges on 
the basis of their issuing unpopular decisions? 

Answer cl. My wife is a member of People for the American Way and I am listed 
as such because both our names appear on the checks she uses to send her contribu- 
tion. I have not been actively involved in that organization. Moreover, I am not fttUy 
familiEtr with the various defenses offered by the President. 

Nonetheless, the constitutional standard for a judge’s behavior is set forth in Sec- 
tion 4 of Article 11. This standard is specific as to the offenses of treason and bribery 
and general with respect to the phrases of high crimes and misdemeanors. Because 
of this generality, the Senate, in its Advice and Consent role, should scrutinize the 
candidate’s background and qualifications and be satisfied with a nominee’s integ- 
rity as revealed by the strenuous investigation. Senator Phil Gramm and Senator 
fey Bailey Hutchison go the “extra mile” fay having their own committee of lawyers 
investigate and evaluate the nominee. 

Answer c2. The plain language of Section 4 of Article n provides that the same 
standard of conduct applies to both a federal judge and the President. I believe that 
the duty of a judge is to follow the plain language of the Constitution, and I would 
be concerned if the plain language of the Constitution was not foUowed. 

Question d. People for the American Way has taken an aggressive stance on a va- 
riety of public policy issues. For example, your organization: 

• Opposes School Voucher programs; 

• Opposes a Constitutional Amendment to Prevent Flag Desecration; 

• Opposes a ban on Partial Birth Abortions; 

• Opposes Parental Consent laws, including the “Child Custody Protection Act”; 

• Opposes efforts, like Proposition 209 in California, which seek to eliminate 
state-sponsored racial preferences; 

• Supports same-sex marriage “rights”. 

(1) What are your positions on these issues? Is it fair to assume that you share 
these views? Does your membership in this organization indicate a predisposition 
to how you would rule on these controversial issues if brought b^ore you? 

(2) At what point do you believe school voucher programs pass Constitutional 
muster? Are they always unconstitutional in your view? 
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(3) In your opinion, does the United States C!onstitutio& contain a “r%ht” for 
same-sex marriage? If so, on what authority do you base this proposition? 

(4) Given PFAWs unflinching support for affirmative action programs, do you 

agtee with the rec»nt line of Supreme Court cases, such as v. Pena, mat 

hold these programs to strict scrutiny standard? 

Answer d. While my name is on the membership roll because my name was on 
the check drawn on our joint checking account, it would not be fair to assume that 
I agree or disagree with the views of People for the American Way. My wife and 
I have enjoyed almost 35 years of very happy marriage. We have many things in 
common, but we also have different views on many issues, 'Hrose on the committee 
who are or haw been married can appreciate that. 

My membership in this or^mization does not indicate any predisposition as to 
how I might rule, if I am confirmed, should any of these issues come before me. If 
confirmed, I would not aflow my personal view on any matter to determine my rul- 
ing. I am committed to applying the law consistent with the principles of stare deci- 
sis, presumption of constitutionality, and construing statutory langimge according to 
its ^ain meaning. I will faithfully follow all relevant United States Supreme Court 
and Fifth Circuit preredent. 

I can also assure you that should these issues come before me as a district judge, 
I would faithfully and without hesitation apply the relevant precedents where they 
exist. Where there is no applicable precedent, I would analyze the legal questions 
by examining the plain language of the statute at issue, the language of the Con- 
stitution, and any cases on analogous and related legal issues. 

Specifically, with respect to the particular issues that you raised; 

• The Supreme Court in Adarand v. Pen, 515 U.S. 200 (1995), set forth a three 
point test to be applied to all affirmative action programs which establishes pref- 
erences based upon race or national origin. Such programs must be held to a strict 
scrutiny standard; a compelling governmental interest must be at stake; and the 
proCTam must be narrowly tailored. If confirmed, I would follow this decision with- 
out hesitation. 

• Should there be any amendment to the Constitution, such as one preventing 
flag desecration, a district judge would have no discretion whether to erdbrce it. S 
confirmed, I would enforce such an amendment as written. 

• In Planned Parenthood v. Casey, 505 U.S. 833 (1992), the Supreme Court bal- 
anced the right to abortion against the state’s interest in potential life by adopting 
the undue burden analysis. Applying this standard, the Clourt held that requiring 
a minor to obtain parental consent to an abortion was not an undue burden and 
was constitutional 1 would faithfully follow this precedent. This same balancing ap- 
proach would be the starting point for an analysis of the constitutionality of a stat- 
ute providing a ban on partial birth abortions. 

• If confirmed, issues involving School Voucher Programs, the Child Custody Pro- 
tection Act, and other issues the Supreme Court has not addressed, could come be- 
fore me as a jui^e. I hold no personal view that would prevent me from fairly decid- 
ing such questions. Any statutory enactment would be presumed to be constitu- 
tional, be measured by existing United States Supreme Court and Fifth Circuit 
precedent, and be interpreted in accordance with the plan lan^age of the statute. 

• I am not aware of any provision of the United States Constitution that contains 
a “right” to the same sex marriages. 

Question 2a. In your personal legal (minion, what is the most important Supreme 
Court decision in the last thirty years? What is the worst Supreme Court decision 
the last thirty yeare? Please explain the rationale for your answers. 

Answer 2a. As a practicing trial lawyer, the opinion in the case of Daubert v. Mer- 
rill Dow Pharmaceuticals, 509 U.S. 579 (1993), has been of great importance. In 
short, the court in Daubert put in place a mechanism for limitinjg the introduction 
of scientific opinions into evidence in a junr trial. The presiding judge is the “gate- 
keeper” who decides whether the particular scientific opinion is sufficiently sup- 
ported in the scientific community to be received and considered by a jury. It pro- 
vides a mechanism for keeping |junk science” from being placed before a jury. Prior 
to Daubert, ‘junk science” opinions would often get before a jury and an opposing 
party’s only remedy was cross-examination. From my perspective as a trial lawyer, 
Daubert leveled the playing field in jury trials where opinion evidence is the norm. 
Daubert has recently been extended to non-sdentific opinions in the case of Kumho 

Tire Co. v. Carmichael, U.S, , 119 S.Ct. 1167 (1999). The fimction of the 

presiding Judge wiU be even more important in performing this gatekeeper function 
on opinion evidence. 

One of the worst opinions in the last thirty years is the 1972 case of Furman v. 
Georgia, 408 U.S. 238 (1972). Furman abohsheti the death penalty in 39 states. 
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The js^on tihat I believe fliat Furman was one of the worst decisions is swccinctly 
stated in Justice Powell’s dissent when he remarked “{l)ess measurable, but cer- 
tainly of no less significance, is the shattering effect this coEection of views has on 
the root pindples of store decisis, federalism, judicial restraint, and — most impor- 
tantly — separation of powers.” 

likewise, Justic* PoweE noted that the decision of the majority was plainly one 
of great importance because of the number of state laws affected together wim the 
District of Columbia, Criminal Code of United States, and Uniform Code of MEitaiy 
Justice. Justice PoweE’s dissent is over twenty-five j^ges in length and gave a de- 
taEed and scholarly statement for his dissenting opinion. 


Eesponse of T. John Ward to an Additional Question F^m Senator Sessions 

Question J. Mr. Ward, in your previous set of written questions, I asked for your 
personal opinion in regard to certain controversial positions advocated by Uie ACLU, 
an organization to which you belong. You faded to answer this question, stating that 
your personal beUefs would not be relevant to your role as a U.S. District Court 
Judge, and that as a result “it would be inappropriate to express them here”. Con- 
sidering that you have been nominated for a position that requires the Senate to 
“advise and consent”, I respectfiiEy disagree with your assertion. For example, a 
Federal District Judge wiE be r^uired to hear cases involvir^ Ele^ drugs, and, 
as a result, 1 think it is appropriate to ask a prospective nominee about their per- 
sonal opinion on such an issue, if only to assess to my satisfaction &at a nominee 
omtains no inner biases that would prevmt them from properly app! 3 dng appUcahle 
law. 

Having said this, I would Eke you to express your personal opinion with regard 
to the foEowing positions advocate by the ACLU. SpedficaEy, 1 would like to toiow 
whether you agree or disagree with the positions me ACLU has taken, and your 
reasons for either supporting or opposing toe foEowing ACLU positions. 

Answer 1. I understand and think it is appropriate for a &nator to ensure that 
a judicial nominee holds no inner biases tiiat would prevent him or her from prop- 
erly applying applicable law. My answers to the specific questions are as follows: 

(A) Do you beheve the ACLU is correct when the ACLU asserts that “in aE cir- 
cumstances, the death penalty is unconstitutional under the Ei^th Amendment”? 
Do you support or oppose this position? Please ei^lain your answers. 

No, the ACLU is not correct if it asserts that “in aE circumstances, the death pen- 
alty is unconstitutional under the Eighth Amendment”. I do not support this Msi- 
tion. The reason is that the Supreme Court has held in Gregg v, Georgia, 428 U.S. 
153 (1976), that the death penalty is not unconstitutional. Moreover, the Constitu- 
tion makes expHcit reference to capital punishment. 1 have no personal views or bi- 
ases that would prevent me from imposing the death penalty in accordance with the 
law. I wiB faithfuEy foEow the judicial precedent of the Supreme Court. 

(B) The ACLU “opposes the crimiaal prohibition of drugs", supports the legaliza- 
tion of needle exchange programs, and opposes drug testing programs in schools. Do 
you agree or disagree with the ACLU’s position? Please explain your answers. 

1 do not support the ACLU’s position on any of these issues. The laws criminal- 
izing drugs are vahd and entitled to enforcement. I would enforce aE criminal stat- 
ues in accordance with the law. Drug testing in schools has been held constitutional 
in the case of Vernonia School District v. Acton, 515 U.S. 646 (1995). I would faith- 
fuEy foEow this precedent and any appUcable Fifth Circuit precedent. I am not 
aware of any precedent dealing with a needle exchange program but, should this 
issw come before me through a chaEenge to a statutoiy enactment, I would pre- 
sume the constitutionaEty of the statute, examine its plain langus^e, and apply any 
relevant or analogous Supreme Court or Fifth Circuit precedent. I have no personal 
biases or views that wotnd prevent me from enforcing the applicable law on these 
issues. 

(C) Do you beheve the ACLU is correct when the ACLU “opposes parental consent 
and notification laws on the grounds that they infringe upon minor’s constitutional 
i^hts and serve no useful purpose.”? Do you support or oppose the ACLU’s position? 
Please eralain your answers. 

The ACILU position is not correct if it “opposes parental consent and notification 
laws on the ground that they infringe upon minor’s constitutional rights and serve 
no useful purpose” and I do not support this position. The Supreme Court has, in 
Planned Parenthood v. Casey, 605 U.S. 833 (1992), specifkaEy ruled that the re- 
quirement of parental notification and consent was constitutional and an enfori*- 
able requirement for an abortion by a minor holding this was not an undue burden. 
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I would faithfully follow this precedent. I hold no personal views or biases that 
would prevent me from upholdinp; these limitations on minors seeking an abortion. 

(D) Do you believe the ACLU is correct when the ACLU asserts the “right to an 
abortion” is guaranteed not only by a right to privacy, but also by the 14th Amend- 
ment’s guarantee of equal prot^tion and the 1st Amendment’s prohibitions on reU- 
gious establishment? Do you support or oppose the ACLlPs position? Please explain 
your answer. 

The ACLUs position is not correct if it asserts the “right to an abortion” is guar- 
anteed by the 14th Amendment’s guarantee of equal protection and the 1st Amend- 
ment’s prohibitions on religioias es^blishment? I do not support the ACLlPs position 
because it seeks to expand privacy ri^ts beyond that recognized by the Supreme 
Court in Planned Parenthood v. Casey, 505 U.S. 833 (1992). I will faithfully follow 
this precedent. I have no personal biases or views that would prevent me from en- 
forch^ the applicable law on this issue. 


Responses of T. John Ward to Questions From Senator Smith 

Question 1. Do you believe that an unborn child is a human being? 

Answer 1. In Planned Parenthood v. Casey, 505 U.S. 833 (1992), the United States 
Supreme Court recognized that the state had a legitimate interest in protecting an 
unborn fetus at such time as it became viable. K confirmed, I would apply the rel- 
evant judicial precedent, including Casey, to any questions concerning the r%hts of 
the unborn. 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at any point before birth? 

Answer 2. In Casey, the U.S. Supreme Court addresses the protection of the un- 
born. If confirmed, I would apply Casey together with other relevant precedent. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer 3. All statutes are presumed to be constitutional. If confirmed, I would 
start with the presumption of constitutionality and examine it in accordance with 
all relevant juoicial precedent. I would look to the plain language of the statute. 
However, if confirmed, this is a question that could come before me and I do not 
believe it would be appropriate to give my personal opinion. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s ri^t to keep and bear arms? If so, what are 
the limits, if any, of that riAt? 

Answer 4. If confirmed, 1 would look to the plain language of the Second Amend- 
ment together with all relevant judicial precedent to decide any Second Amendment 
issues. 

Question 5. Do you believe that the death penalty is constitutional? 

Answer 5. In Gregg v. Georgia, 428 U.S. 153 (1976), the Supreme Court ruled that 
the death penalty was constitutional. If confirmed, I will follow that precedent and 
all other relevant Supreme Court decisions without any question or hesitation. 

Question 6. Do you have any personal, moral, or religious qualms about enforcing 
the death permlty as a United States District Judge? 

Answer 6. No, I do not. 

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent 
is flatly contrary to the Constitution, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. None that 1 am aware of. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer 8. In resending to certain questions, I have referred to Planned Parent- 
hood V. Casey. In Casey, the United State Supreme Ckiurt listed some of the ques- 
tions that the Supreme Court would ask in reaching a decision to abandon a prior 
ruling. These include: 

(a) Whether the rule has proven to be intolerable simply in defying practical 
workability. 

(b) Whether the rule is subject to a kind of reliance that would lend a speci^ll 
hardship to the consequences of overruling and add inequity to the cost of repudi- 
ation. 

(c) Whether related principles of law have so far developed as to have left the old 
rule more than a remnant of abandoned doctrine. 
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(d) Whether facts have so changed or come to be seen so differently as to have 
robbed the old rule of significant application or justification. 

Having reviewed those general principles, I find I am again standing on the side 
of stare decisis. There is relevant judicial precedent for deciding when to abandon 
previous rulings. The Court in Cas^ also recognized that “a different necessity 
would make itself felt if a prior judicial ruling should come to be seen so clearly 
as error that its enforcement was for that very reason doomed.” 


Response of T. John Ward to a Question From Senator Hatch 

Question 1. Your file shows that you have litigated numerous complex civil cases. 
I am sure that you are aware that the discovery provisions contained in Rules 26 
through 37 of the Federal Rules of Civil Procedure may have avoided “trial by am- 
bush,” but at an increasingly high cost. Indeed, the current rules may have resulted 
in more of fights in cost and discovery burden than in legitimate resolutions of the 
merits of cases. In your view, what can and should be done with current discovery 
practice to move the emphasis away from discovery fights toward dispute resolu- 
tion? 

Answer 1. In the Eastern District of Texas, the judges have put in place an ag- 
gressive set of local rules imposing rigorous voluntary disclosure of documents and 
identification of witnesses. The success of these rules in reducing the cost of litiga- 
tion, in my opinion, depends upon the degree to which the United States District 
Ju^e insists upon compliance with these local rules. If confirmed, I would insist 
upon compliance with a resulting lowering of the cost of litigation. Additionally, 
these rules make the courts more accessible to the average citizen. 

In addition to using these voluntary disclosure requirements, I believe there are 
other steps a United States District Judge can take: 

(1) The judge should take a hands-on management of the cases through his or her 
own efforts and the use of United States Magistrate Judges. 

(2) The judge should set the tone for appropriate behavior in all depositions, hear- 
ings, and trials. A judge does this by treating all lawyers, parties, witnesses, and 
jurors with respect and recognition of their individual mgnity, insisting upon civility 
in all proceeding; listening carefully to all parties; and ruling fairly based solely 
upon the applic^le law and relevant facts. 

(3) With the hands-on approach, the judge should require all parties to submit al- 
ternative dispute resolution plans at a time before parties have exhausted all dis- 
covery efforts, but at a time when parties can evaluate the case for settlement pur- 
poses. 



NOMINATIONS OF CHARLES R. WILSON (U.S. 
CIRCUIT JUDGE); MARSHA J. PECHMAN, 
CARLOS MURGUIA, ADALBERTO JOSE JOR- 
DAN, AND WILLIAM HASKELL ALSUP (U.S. 
DISTRICT JUDGES) 


TUESDAY, JULY 13, 1999 

U.S. Senate, 

Committee on the Judiciaby, 

Washington, DC. 

The committee met, pursuant to notice, at 2:19 p.m., in room 
SD-628, Dirksen Senate Office Building, Hon. Onin G. Hatch 
(cheiirman of the committee) presiding. 

Also present: Senators Sessions, Leahy, and Schumer. 

OPENmG STATEMENT OF HON. ORRIN G. HATCH, A U.S. 

SENATOR FROM THE STATE OF UTAH 

The Chairman. I apologize for being late, and I know we have 
some Senators who are really pressure-packed, especially the Sen- 
ator from Kansas. 

Today we are holding hearings for five judicial nominees — one 
circuit court nominee emd four dmtrict court nominees. 

Now, the hearing follows the committee’s approval of 10 nomi- 
nees earlier this year. Together Senator Leahy and I have ensured 
that this committee has t^en a balanced and fair approach in ad- 
ministering the committee’s role in performing its constitutional 
duties of advise and consent. 

It is our responsibility to see that the President’s nominees re- 
ceive a fair hearing and that the Federal courts are adequately 
staffed to perform their constitutional function. This committee has 
been instrumental in the Senate’s confirmation of 311 of President 
Clinton’s judicial nominees and over 200 other nominees. By con- 
ducting thorough but expeditious reviews of nominees and by hold- 
ing hearings, we should be able to keep the number of vacancies 
from inhibiting the work of the Federal courts and other bodies. By 
working together we can conduct a fair and evenhEUided process for 
evaluating and approving nominees, just as we have done in the 
past. 

We have two panels today. The first panel consists of the spon- 
sors of the nominees who will give brief statements on behsdf of 
their nominees. 'The second panel will consist of the nominees 
themselves. 
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When Senator Leahy arrives, we will give him adequate time to 
make any statement he would care to make, and I will be glad to 
turn to him at that time. 

If we can, the distinguished Senator from Kansas, Senator Rob- 
erts, has to get to a markup, so I am going to turn to him first for 
his nominee, and then we will go to the rest of the Senators who 
are here. 

Senator Roberts. 

STATEMENT OF HON. PAT ROBERTS, A U.S. SENATOR PROM 
THE STATE OF KANSAS 

Senator Roberts. Mr. Chairman, thank you very much for the 
recognition, and I am both very pleased and privileged to speak on 
beh^ of Judge Carlos Miuguia and to recommend to the com- 
mittee that he be approved as a U.S. district judge for Kansas. 

As I welcome the judge, please allow me to acknowledge his fam- 
ily. They are truly a Ifrmsas and American success story. First of 
all, we have Alfred and Amalia Miu-guia. That is Carlos’ mother 
and father right behind me, and they are with us today. Alfred 
worked for 37 years in a Kansas City steel plaint to provide for his 
family while Amalia stayed home to raise their seven children. 

Joining Alfred and Amalia are three of Carlos’ six siblings. We 
have Ramon, a graduate of the Harvaird Law School, works in pri- 
vate practice, aind is involved with many Kansas City area civic or- 
ganizations. I also welcome Janet, who now works at the White 
House in Congressional Affairs. 

Now, Mr. Chairman, in my office, we consider Janet as part of 
the faiiiily. As a staff member for former 

The Chairman. I do, too. 

Senator ROBERTS. As a staff member for former Kansas Con- 
gressman Jim Slattery, she was most helpful as we worked to- 
gether on rural health care issues. Now, we have been on opposite 
sides of the fence on several occasions in regards to issues, but with 
Janet we take the fence down, and she is, in fact, part of the fam- 
ily. 

Also here today is Janet’s twin sister, Mary, who is a University 
of Kansas law graduate who works at the Department of Justice 
overseeing all of the State attorney generals. We are also joined by 
Carlos’ wife, Ann Marie, who plays an important role in our crimi- 
nal justice system as a probation and parole officer. 

Unfortimately — or maybe fortunately — Carlos’ 2-year-old son is 
not here. He sends his greetings. Wyatt, his brother, Alfred Jr., and 
sisters Martha and Rosemary were simply not able to be with us. 

Mr. Chairman, this whole family is respected and admired and 
loved in the Kansas City area. 

The Chairman. You forgot one. You have to stand up, too. 

Mr. Alfred Murguia Jr. I showed up. 

Senator Roberts. He is like Elvis in reverse. He is in the build- 
up. 

Mr. Chairman, this whole family, as I have indicated, is re- 
spected and admired and loved in the Kansas City area. It was 
clear the minute that Carlos’ nomination was sent to the Senate 
that he has an immense number of fiiends, both Democrat and Re- 
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publican, and so this nomination really transcends any kind of par- 
tisan politics. I am honored to speak on his behalf. 

Judge Murguia has worked as a State district coiirt judge since 
1990. He was nominated to fill a vacancy, but he has been re-elect- 
ed twice. Since 1995 he has presided over 25 jury cases involving 
civil and criminal auid domestic relations. He has also worked in 
the juvenile court and limited actions dvil docket. 

His judicial career began in 1985 as the Wyandotte County Dis- 
trict Court small claims judge, a position he held for 5 years. Also, 
in 1985, he was the judge pro tern assigned to child support, child 
visitation, and protection from abuse, and traffic habitual violator 
cases. In April of 1990, he was appointed to be the Wyandotte 
County District Court’s first hearing officer. 

Judge Mtirguia received his law degree from the University of 
Kansas Law School about the same time as the senior Senator 
from Kansas and his Bachelor of Science degree in journalism in 
1979 from the University of Kansas. 

During his third year of law school, he was honored with the 
U.S. Law Week Award for improvement in regards to academics. 
He has been active in his community, serving on many civic 
boards: El Centro, Inc., the Greater Kansas City Scholarship Fund 
Steering Committee, Leadership 2000, Partnership for Children, 
the United Way of Wyandotte County, and the National Conference 
of Christians and Jews. 

In short, Mr. Chairman, Carlos Murguia is the type of individual 
that we seek and need for judicial service. Our State, Kansas, is 
proud of the judge and his family. I am confident that he will be 
an outstemding Federal judge, and I thank the Chairman. 

The Chairman. Thank you. Senator Roberts. We are happy to 
have the Murguia family here. They clearly are a wonderful family, 
and we are looking forward to having this heeuing completed on 
your beh^Jf. 

I have to go down through this list in seniority, at least I have 
it, so we will turn — Senator Feinstein is not here. She is on the 
committee. But we will turn to you, Senator Graham. 

Senator BoxER. I do have a statement for her. 

The Chairman. That will be fine. 

Senator Graham, we will put you on next, then Senator Gorton, 
then Senator Mack is here, then Senator Boxer, Senator Murray, 
Senator Brownback. 

Senator Graham. 

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM 
THE STATE OF FLORTOA 

Senator Graham. Mr. Chairman, thank you very much, and I ap- 
preciate the opportimity to present two distinguished candidates 
for the Federal judiciary, and I want to say how much I appreciate 
the courtesy that you have extended for the several Florida nomi- 
nees that have been before your committee in recent months. 

It is a tremendous privilege to introduce Charles Wilson and 
Adalberto Jordan for your consideration as the two newest Federal 
judges from Florida. Mr. Wilson has been nominated to succeed the 
retiring judge Joseph Hatchett in the Eleventh Circuit Court of Ap- 
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peals. Mr. Jordan has been selected for an open judgeship in Flor- 
ida’s Southern Judicial District. 

Before I commence — and I would like to ask, Mr. Chairman, if 
I could file my ftdl statement. 

The Chairman. Without objection, we will take all the state- 
ments. 

Senator Graham. And I will, in deference to your busy schedule, 
summarize it. 

I want to thmik my colleague and good friend. Senator Mack, for 
his tireless efforts on behalf of Florida’s Federal judicial nominees. 
He was unable to be here today but asked that a statement of 

The Chairman. He is right behind you. 

Senator Graham. Oh. 

The Chairman. I think what we will do, we will have Senator 
Mack right after you so that we can do each judge in a row. 

Senator Graham. I had actually even more flattering statements 
about Senator Mack, but he will have to read those in the state- 
ment that will be submitted for the record. 

Mr. Chairman, again. Senator Mack and I appreciate your atten- 
tion to Florida’s needs in the midst of what has been described as 
a Federal judicial crisis. But for the fact that this committee has 
been so attentive when vacancies occurred, that crisis would be 
even deeper. And I thank you for yom commitment to addressing 
these special challenges. 

Charles Wilson and Bert Jordan are the latest in a long line of 
outstanding judicial nominees who have been before tWs com- 
mittee. During their long legal careers, they have demonstrated 
masteiy of the law, personal dedication to the betterment of the 
legal commvmity, and an abiding commitment to public service. 
This combination of qualities has prepared them well for the serv- 
ice that they will soon render with the consent of this committee 
and the Senate on the Federal bench. 

It is entirely appropriate that Charles Wilson succeed Judge 
Hatchett as the appellate judge in the Eleventh Judicial Circuit. 
Mr. Wilson’s legal career began at the distinguished jurist’s side 
when he served as Judge Hatchett’s clerk in 1981. 'Hiis was an 
auspicious and telling beginning. 

In the nearly 2 decades since then. Chuck Wilson has established 
himself as one of Florida’s most respected members of the legal 
community. He has practiced law from a variety of perspectives, in- 
cluding 5 years of private practice and service as an assistant coun- 
ty attorney in one of our leirgest counties, Hillsborough Coimty. It 
was my privilege in 1986 to appoint Mr. Wilson as a county judge 
in Florida’s Thirteenth Judici^ Circuit, which is based in Tampa. 
By then Chuck Wilson’s legal acumen had attracted attention from 
every comer of oiu legal community. 

Afer 4 years as a coimty court ju^e, he was appointed U.S. 
magistrate judge in the Middle District of Florida, and in 1994, 
President Clinton nominated him and this committee approved him 
for an opening at the U.S. Attorney position in the Middle District 
of Florida. He has held that position since that ti m e and has served 
wi& great distinction. He has done so in a district which is under 
unique pressures. It is a district which grew by 52 percent since 
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1980. It is a district which has had an exploding caseload. Chuck 
Wilson has met those challenges. 

Mr. Chairman, I would like to enter into the record an editorial 
on Mr. Wilson’s behalf from the Tampa Tribune entitled “The 
Strong Case for Charles Wilson.” Endorsing his nomination, the 
Tribune calls Mr. Wilson “a man of conviction whom we can trust 
to act fairly and wisely.” I would ask that that be included. 

The Chairman. Without objection, we will put it in the record. 

[The article follows;] 
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In 1994 then-U.S. Magistrate Charles Wilson left lus judicial 
robes behind to become U.S. attorney for the Middle District of 
Florida. He never said, however, that he intended to stay the top 
prosecutor for a large portion of the state forever. 

Now Wilson is the presumptive nominee to become ajudge on 
the 1 1 th Circuit Court of Appeals after the retirement of Chief 
U.S. Circuit Judge Joseph Hatchett in May. Even amid 
speculation that Wilson was promised a federal judicial post 
when he took the job as U.S. attorney, we believe he is a worthy 
successor to Hatchett and hope the bar association will give him 
its highest recommendation. 

As Tribune reporter Sarah Huntley reported last week, a judicial 
watchdog group, the Alliance for Justice in Washinpon, D.C., 
says Wilson's name has been submitted to the American Bar 
Association, which is likely to recommend his nomination to 
President Clinton. 

Significantly, Wilson once served as a law clerk for the man he 
would replace, Hatchett, a Clearwater native, was the first black 
lawyer appointed to the Florida Supreme Court and then the first 
black to serve on the U.S. circuit court. 

Wilson, 44, has a history of public service to Tampa and the state. 
He was bom in Pensacola but grew up here. He returned to 
Tampa after completing undergraduate and law school at the 
University of Notre Dame. 

He served as a Hillsborough County ju^e before becoming a 
m^istrate and took over an office in disarray «4ien he became 
U.S. attorney. His predecessor, Larry Colleton, stepped down 
after a Justice Department probe determined he usm poor 
judgment, embarrassed his office and damaged morale in a series 
of incidents that included grabbing a television reporter around '• 
the throat 



85 


Unlike Colleton, the low-key and deliberate Wilson keeps his 
counsel. He has not always been as forthcoming answenng 
questions about his office as we would like, but he is known to be 
a mem of convictions whom we can trust to act ftirly and wisely. 

During his tenure as U.S. attorney, he has overseen mostly 
successful prosecutions. He has brou^t health care fraud to the 
forefront in Tampa and undertaken difficult prosecutions for 
enviroiunental crimes. He has investigated allegations of local 
government corruption and continued prosecutions of drug 
dealers. 

Wilson has been criticized by letters on these pages for the 
questionable actions of some of his prosecutors, but he does not 
have the reputation of playing fast and loose with the law. As the 
leader of one of the busiest and fastest-growing law enforcement 
districts in the country, he defends his staff admirably. 

If Wilson receives the lifetime appointment to the federal bench 
he can live anywhere in Florida, Georgia or Alabama, the states 
overseen by the 1 1th Circuit. We hope that he would choose to 
stay in Tampa. His ^pointment would allow for the opening of a 
branch circuit office here, bringing with it the opportunity for a 
small number of jobs and the chance for appeals to be heard in 
Tampa. 


And we know of the perfect spot - the old federal courthouse. The 
large, central courtroom on the first floor remains the most 
beautiful in Tampa, and the bench could be enlarged to include a 
panel of judges. 

If there vras ever a person both sides of the political spectrum 
could support, we think he is Charles Wilson. We urge a quick 
recommendation, nomination and Senate approval. 

All content O 1998 The Tampa Tribune and may not be republished without 
permission. 
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Senator Graham. Mr. Chairman, the theme of today’s hearing on 
these two outstanding nominees could well be summed up as the 
Federal prosecutors’ losses are the Federal courts’ gains. I am very 
pleased to introduce Mr. Adalberto Jordan, who is currently serv- 
ing as Assistant U.S. Attorney in Florida’s Southern Judicial Dis- 
trict. 

Before commenting further on Mr. Jordan, I would like to intro- 
duce first Mr. Wilson’s wife Belinda who accompanies him today. 
And Mr. Jordan is accompanied by his mother Elena Ruiz, ms 
mother-in-law Flor CastiUo, his wife Esther, who is a high school 
teacher, and his two children, Diana, 9, and Elizabeth, 5. 

The Chairman. We are sure happy to have all of you here. That 
is great. 

Senator Graham. Bert Jordan has excelled as a member of the 
South Florida community and in our State’s legal circles through- 
out his life. That pattern of distinction was set early in his career 
when he finished second in his class at the University of Miami 
Law School. 

In the years since then, he has distinguished himself as an attor- 
ney in private practice with one of Florida’s most distinguished 
firms, a member of the University of Miami Law School faculty, 
and the chief of the Appellate Division of the U.S. Attome 5 ^s Office. 

But in evaluating Mr. Jordan’s intellectual fitness for a Federal 
judgeship, we need only to look across the street at the United 
States Supreme Court. A year after graduating from law school, 
Bert Jordan reached a goal that only a select few ever attain: a 
clerkship in the United States Supreme Court. From 1988 to 1989, 
he clerked for Justice Sandra Day O’Connor. 

All of these accomplishments are even more impressive given 
how Bert’s life began. Like m^y other residents of South Florida, 
Mr. Jordan was bom under Fidel Castro’s brutal rule in Cuba. He 
fled to the United States at a yoimg age. More than most, he un- 
derstands the importance of liberty, justice, and equal treatment 
under the law. He can be expected to put his unique perspective 
to work for the people of the Southern Judicial District. 

Mr. Chairman, I appreciate this opportunity to present these two 
outstanding nominees, euid I urge your favorable and expedited at- 
tention. 

Thank you. 

[The prepared statement of Senator Graham follows:] 

Prepared Statement of Senator Bob Graham 

Mr. Chairman, it is a tremendous privilege to introduce Charles Wilson and 
Adalberto Jordan for your consideration as the newest federal judges from Florida. 

As you know, Mr. Wilson has been nominated to succeed retiring Judge Joseph 
Hatchett in the 11th Circuit Court of Appeals. 

Mr. Jordan has been selected for an open judgeship in Florida’s Southern Judicial 
District. 

Before I begin, I want to thank my good friend and fellow Floridian Connie Mack 
for his tireless efforts on behalf of Florida’s federal judicial nominees. 

Dining our more than ten years of joint service. Senator Mack and I have worked 
closely together to move judicial candidates through the Senate. Our bipartisanship 
has paid dividends, and 1 commend Senator Mack for his focus and commitment to 
filling vacancies in Florida’s federal courts. 

Due to Senate floor responsibilities. Senator Mack could not be here today. But 
he supports both of these nominations, and respectfully requests that his written 
statement be included in the hearing record. 
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As you know, Mr. Chairman, Florida is in the midst of a full-blown federal judi- 
cial crisis. At the end of 1998, nearly 1700 criminal cases were pending in our 
state’s fast-growing Middle Judicial District. More than 6200 civil cases had yet to 
receive final disposition. Since 1991, filings in the Southern Judicial District have 
increased by 30 percent. 

But as distressing as these numbers are, they would be even worse had the mem- 
bers of this committee not moved quickly to fill judicial vacancies in Florida’s federal 
courts. 

In the last three years alone, your sensitivity to Florida’s needs have led to the 
confirmation of eight new federal judges: 

Robert Hinkle and Stephan Mickle in the Northern District; Richard Lazzara in 
the Middle District; Alan Gold, Don Middlebrooks, WUliam Dunetroylayns, and Pa- 
tricia Seitz m the Southern District; and Stanley Marcus to the 11th Circuit Court 
of Appeals. 

I thank you for your commitment to addressing Florida’s special judicial chal- 
lenges. 

Charles Wilson and Adalberto Jordan are the latest in this long line of out- 
standing judicial nominees. During their long legal careers, they have demonstrated 
nmstery of the law, personal dedication to the betterment of Florida’s legal commu- 
nity, and abiding commitments to public service. This combination of qualities has 
prepared them well for service on the federal bench. 

It is entirely appropriate that Charles Wilson succeed Judge Hatchett as an ap- 
pellate judge in the 11th Judicial Circuit. Mr. Wilson’e legal career started at the 
distinguished jurist’s side in 1981, when he served as Judge Hatchett’s clerk. That 
was an auspicious and telling be ginnin g. 

In the nearly two decades since then. Chuck Wilson has established himself as 
one of the most respected members of Florida’s legal co mmuni ty. 

He has practiced law from a variety of perspectives, including five years in private 
practice and service as an Assistant County Attorney in lar^Hillsborough County. 

In December 1986, my last month as Florida’s Governor, I was honored to appoint 
Mr. WUson as a County Judge in Florida’s ’Thirteenth Judicial Circuit, wMch is 
based in Tampa. By then. Chuck Wilson’s legal acumen had attracted attention 
from every comer of our legal community. 

Four years into Jud^ WDson’s service in County Court, he was appointed a U.S, 
Magistrate Judge in Florida’s large Middle Judicial District. 

In 1994, bas^ on my recommendation. President Clinton nominated bim for the 
open U.S. Attorney post in the Middle District. He has held that position since both 
this committee and the full Senate approved his nomination. A[s the Middle Dis- 
trict’s U.S. Attorney, Mr. Wilson has been the top federal prosecutor in one of the 
fastest growing judicial districts in the nation. 

Between 1980 and 1995, the Middle District, which stretches nearly 400 miles, 
grew by 2.7 million new residents — a whopping 52 percent growth rate. The dis- 
trict’s ^pulation is expected to increase by an additional 21 percent in the next 10 
years. That explosive population growth is compounded by a heavy flow of tourists 
and winter residents, pressures not present in many other parts of the nation. 

Despite these obvious challenges. Chuck Wilson’s service as U.S. Attorney has 
been exemplary. 

Mr. Chairman, I’d like to enter into the record an April 15, 1999 editorial from 
the Tampa Tribune entitled “The Strong Case for Charles Wilson.” 

In endorsing his nomination, the Tribune calls Mr. Wilson “a man of conviction 
whom we can tmst to act fairly and wisely.” 

I think that every Floridian who has benefitted from his leadership would agree 
with that statement — and with the belief that his outstanding service will contmue 
once he is confirmed as an appellate judge in the 11th Circuit. 

Mr. Chairman, the theme of today’s hearing on these two outstanding nominees 
could well be siunmed up in this way: federal prosecutors’ losses are federed courts’ 
gains. 

I am also very pleased to introduce Mr. Adalberto Jordan, who is currently serv- 
ing as an Assistant United States Attorney in Florida’s Southern Judicial District. 
He has been nominated to succeed Federal District Judge Lenore Nesbitt, who has 
elected to take senior status. 

Bert Jordan has excelled as a member of the South Florida community and in our 
state’s legal circles. That pattern of distinction was set early in his career, when he 
finished second in his class at the University of Miami Law School. 

In the years since then, he has distinguished himself as an attorney in private 
practice, a member of the University of Miami Law School faculty, and the Chief 
of the Appellate Division in the U.S. Attorney’s Office. 
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But in evaluating Mr. Jordan’s intellectual fitness for a federal judgeship, we need 
only to look across the street to the United States Supreme Court. 

A year after graduating firom law school, Bert Jordan reached a goal that only 
a select few ever attain: a U.S. Supreme Court clerkship. Prom 1988 to 1989, he 
clerked for Justice Sandra Day O’Coimor. 

All of these accomplishments are even more impressive given how Bert Jordan’s 
life began. Like many other residents of South Florida, Mr. Jordan was bom under 
Fidel Castro’s brutal rule in Cuba. He fled to the United States at a young a®. 

More than most, he undersUinds, the supreme importance of liberty, justice, and 
equal treatment under the law, and can be expected to put his unique perspective 
to work for the people of the Southern Judicial District. 

Mr. Chairman, throughout their careers, Chu(^ Wilson and Bert Jordan have 
been respected by &eir peers, recognized for their outstanding public service, and 
praised for &eir skill and competence in the legal arena. I have no doubt that this 
pattern of distinction will continue once they are sworn in as federal judges. 

Thank you. 

The Chairman. Thank you, Senator Graham. 

Senator Mack, we will finish up with these two nominees, and 
then we will turn to Senator Gorton. 

STATEMENT OF HON. CONNIE MACK, A U.S. SENATOR FROM 
THE STATE OF FLORIDA 

Senator Mack. Thank you, Mr. Chairman and members of the 
committee. First of all, again, I want to thank you for your respon- 
siveness to the needs of the State of Florida, and I want to extend 
my appreciation 2 ind thsuiks not only to members of the committee 
but also to the staff as well. You have worked with us closely over 
the years, and we greatly appreciate that. 

The Chairman. Thank you. 

Senator Mack. First, I would like to recommend Charles Wilson 
for confirmation to the position of circuit judge for the U.S. Court 
of Appeals for the Eleventh Circuit. Mr. Wilson is a well-respected 
attorney who has a varied and distinguished career in the Morida 
legal community. He is highly respected in the Middle District of 
Florida where he is currently serving as the U.S. attorney. 

Mr. Wilson’s legal career spans back to 1979. As a sole practi- 
tioner, he represented clients in both the civil and criminal arena. 
Mr. Wilson spent time on the other side of the bench as both a 
TOunty judge for the Thirteenth Judicial Circuit of Florida located 
in Hillsborough County and as U.S. Magistrate Judge for the Mid- 
dle District of Florida. 

It is evident that a considerable amount of Mr. Wilson’s legal ca- 
reer has been spent in the courtroom, euid eis a result of this exten- 
sive experience, he is well prepared to handle the challenges of a 
Federal Circuit Court Judge. 

It is my belief that this nominee is one tihat the Senate can be 
proud to confirm. I am confident that, if confirmed, Mr. Wilson will 
bring to the api^llate bench an outstanding background which will 
serve to maintedn the integrity of our legal system and provide jus- 
tice for those who come before him. 

Further, Mr. Chairman, I am also pleased to recommend Mr. 
Adalberto Jose Jordan for confirmation to the position of U.S. Dis- 
trict Judge for the Southern District of Florida. Following gradua- 
tion from the University of Miami School of Law, Mr. Jordan 
served as a law clerk to Judge Thomas Clark of the Eleventh Cir- 
cuit Federal Court of Appeals. He then had the honor of clerking 
for Supreme Court Justice Sandra Day O’Connor. 
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After completing these two judicial clerkships, Mr. Jordan began 
a distinguished career in the Miami legal community in the litiga- 
tion department at the law firm of Steel, Hector & Davis. The sub- 
ject matter of his litigation practice was extremely varied, ranging 
trom First Amendment issues to civil rights claims. Mr. Jordan was 
named as a partner to this prominent firm before leaving in 1994, 
and since 1994 Mr. Jordan has served as an Assistant U.S. Attor- 
ney for the Appellate Division in the Southern District of Florida. 
Mr. Jordan was appointed chief of the Appellate Division in 1998, 
and he currently oversees the appals process of all civil and crimi- 
nal matters for the U.S. Attorneys Office. 

During his esteemed career, Mr. Jordan has written over 125 ap- 
pellate briefs at the State and Federal level and has presented over 
35 appellate arguments. 

I have examined Mr. Jordan’s qualifications and find him to be 
a highly qualified nominee. As a resiilt of his vast and complex ex- 
perience, I believe he is well prepared to handle the many chal- 
lenges of a Federal District Court Judge. 

Mr. Chairman, these two nominees are both excellent candidates 
with exemplary credentials. I urge the committee’s and the Sen- 
ate’s swift confirmation of both Mr. Wilson and Mr. Jordan, and I 
thank you again. 

Please enter my full statement into the record. 

['The prepared statement of Senator Mack follows:] 

Prepared Statement op Senator Connie Mack 

Mr. Chairman and members of the committee, I am delighted to be here today 
to recommend two judicial nominees for confirmation and to thank you for your re- 
sponsiveness to the needs of Florida’s judiciary. 

First, I would hke to recommend Charles Wilson for confirmation to the position 
of Circuit Judge for the United States Court of Appeals for the Eleventh Circuit. 

Mr. Wilson is a well-respected attorney who has a varied and distinguished career 
in the Florida legal community. He is hi^iW respected in the Middle District of 
Florida where he is currently serving as the iJnited States Attorney. 

Mr. Wilson’s legal career spans hack to 1979. As a sole practitioner, he rep- 
resented clients in both the civil and crimineil arena. Mr. Wilson spent time on the 
other side of the bench, as both a County Judge for the Thirteenth Judicial Circuit 
of Florida located in Hillsborough County and as a United States Magistrate Judge 
for the Middle District of Florida. 

It is evident that a considerable amount of Mr. Wilson’s legal career has been 
spent in the courtroom, and as a result of this extensive experience he is weU-pre- 
peired to handle the challenges of a Federal Circuit Court Judge. 

In addition to his ceueer achievements, Mr. Wilson has taken time out of his busy 
schedule to give back to the legal community by servii^ as the President of 
Hillsborough County Bar Association, Young Lawyers Division, and as President of 
the Ferguson- White Inn of American Inns of Court, which is a group of judges, at- 
torneys, law professors, and law students who meet once a month to hold programs 
and discussions on matters of ethics, skills and professionalism. Further, Mi. Wilson 
served as a member of the Civil Justice Reform Act Group for the United States 
District Court for the Middle District of Florida. This advisory group assess^ the 
hsuidlmg of civil cases in federal court and made recommendations for the improve- 
ment of the system. 

It is my belief that this nominee is one that the Senate can be proud to confirm. 
I am confident that, if confirmed, Mr. Wilson will bring to the appellate bench an 
outstanding background which will serve to maintain the integrity of our legal sys- 
tem and provide justice for those who come before him. 

Further, Mr. Chairman, I am also pleased to recommend Adalberto Jose Jordan 
for confirmation to the position of United States District Judge for the Southern 
District of Florida. 

Following graduation from the University of Miami School of Law, Mr. Jordan 
served as a law clerk to Judge Thomas Clark of the Eleventh Circuit Federal Court 
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of Aproals. He then had the honor of clerking for Supreme Court Justice Sandra 
Day O’Connor. After completing &ese two judicial clerkships, Mr. Jordan began a 
distii^uished career in the Miauni le^ community in the utigation department at 
the law firm of Steel Hector and Davis. The subject matter of his litigamn practice 
was eirtremely varied — ^ranging from First Amendment issues to dvil ri^ts claims. 
Mr. Jordan was named as a pairtner in this prominent firm b^ore leavu^ in 1994. 

Sin^ 1994, Mr. Jordan has served as an Assistant U.S. Attorney for the Appellate 
Division in &e Southern District of Florida. Mr. Jordan was appointed Chief of the 
Appellate Division in 1998 and he currently oversees the appeals process of all civil 
and ciiminM matters for the U.S. Attorney’s office. 

During his esteemed career, Mr. Jordan has written over 125 appellate briefs at 
the state and federal level and has presented over 35 appellate aiguments. 

Aside firom the success he has enjoyed as a Utigator and as an appellate attorney, 
Mr. Jordan has also served the community in several capacities. For example, he 
has tauj^t a capital punistoent seminar as an adjunct professor at the University 
of Miami School of Law since 1990. In addition, Mr. Jordan has received service 
awards for his pro bono representation of abused and neglected children in state pa- 
rental rights termination proceedings. 

I ^ve examined Mr. Jordan’s qualifications and find him to be a highly qualified 
nominee. As a result of his vast and complex ei^rience, I believe he is well-pre- 
pared to h^dle the many challenges of a pWeral District Court Judge. 

Mr. Chairman, these two nominees are both excellent candidates with exemplary 
credentials. I urge the committee’s and the Senate’s swift confirmation of both Mr. 
Wilson and Mr. Jordan. Thank you. 

The Chairman. Well, thank you, both of you Florida Senators. 
That is high praise indeed for these two fine nominees. We look for- 
ward to having them testify in just a few minutes, but we will be 
happy to release you so that you can go about your business. We 
know you are both busy. 

Let’s turn to the ranking member who would care to make a 
statement at this point. 

Senator Leahy. Mr. Chairman, I just want to tirank you for hold- 
ing this hearing. I know that another member of the committee 
was going to be here and was otherwise detained and that you 
filled in for him and I appreciate that. As you know, I have ex- 
pressed some concern about where the schedule is. I was glad to 
see we were able to get some judges confirmed just before the 
break. 

I will put my full statement in the record in the interest of time. 
I do know we are going to be hearing fi*om the two Senators from 
Washington State regarding Marsha Pechman. A Mend of hers, 
Sanford Kinzer, used to be my chief of staff and started out work- 
ing with me on this committee. He contacted me in Vermont over 
the weekend once ageiin, as he has some other times, saying very 
nice things about her. 

[The prepared statement of Senator Leahy follows:] 

Prepared Statement of Senator Patrick Leahy 

This afternoon the Judiciary Committee holds only its second confirmation hear- 
ing for judicial nominees tins year. It is now the middle of July, with only 11 more 
weeks in which the Senate is scheduled to be in session this year. We have 37 nomi- 
nees pending before the Committee with more coming from the President. I am 
gratified to have the five nominees participating in today’s hearing, for this oppor- 
tunity to move their nominations forward, but I am concerned that, at this pace, 
many hi^y qualified nominees wfil be left behind again this year. 

By July 13 last year, the Committee had held eight judicial confirmation hearings 
and the Senate had confirmed 33 judges. By July 13 in 1992 (President Bush’s 
fourth year with a Democratic Senate), the Committee had held 10 hearings and 
the &nate had confirmed 37 judges. By July 13 in 1987 (President Reagan’s third 
year in his second term with a Democratic Senate), the Committee had held seven 
hearings and the Senate had confirmed 13 jud^s. The Committee hearing schedule 
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is behind even the pace of 1996, when the Senate confirmed a record low of only 
17 judges all year and no judges for the Courts of Appeals. To date, the Senate this 
year has con&rmed only seven judges. 

Last year around the AU Star break in the Msgor Lea^e baseball season I be|^ 
comparW the Senate’s judicial confirmation pace with that of Mark McGwire, 
Sammy ^sa and other home run hitters. This year we are not even in the same 
ballpark. Seven confirmations in seven months in nothing to joke about. 




cannot renuiin at such high levels indefinitely without ero^g the quality of justice 
that traditionally has been associated with the federal judiciary.” The New York 
Times reported recently how the crushing workload in the federal appellate courts 
has led to what it calls a “two-tier system” for appeals, skipping oral arguments in 
more and more cases. 

Law clerks and attorney staff are being used more and more extensively in the 
determination of cases as backlogs grow. Bureaucratic imperatives s^m to be re- 
placing the judicial deliberation needed for the fair administration of justice. These 
are not the ways to continue the high quality of decision making for which our fed- 
eral courts are admired or to ei^nder confidence in our justice system. 

When the President and the Chief Justice spoke out, the Senate briefly got about 
its business of considering judicial nominations last year. Unfortunately, liie Senate 
is back to a pace of confirming a judge a month. That is not acceptable, it does not 
serve the interests of justice and it does not fulfill our constitutional responsibilities. 
For the last several years I have been urmng the Judiciary Committee and the Sen- 
ate to proceed to consider emd confirm jumcial nominees more promptly and without 
the months of delay that now accompany so many nominations. 

In spite of our efforts last year in the aftermatti of strong critkism fi^im the Chief 
Justice of the United States, the vacancies facing the federal judiciary are, again, 
^proximately 70 and the vacancies gap is, again, moving in the wrong direction. 
We have more federal judicial vacancies extending longer affecting more people. 

Chairman Hatch reminded us earlier this year that what is important is “the ac- 
tual performance of our responsibility to examine and take action on the qualified 
judicial nominees sent to us Iw the administration” amd that the Senate’s “primary 
interest must be what is best for the country and the Judicial Branch.” 

During Republican control of the Senate, it has taken two-year periods for the 
Senate to match the one-year total of 101 judges confirmed in 1994, when we were 
on course to end the vacancies gap. 

What progress we started making last year has been lost and the Senate is again 
failing even to keep up with normial attrition. Far from closing the vacancies gap, 
the number of current vacancies has grown from 50, when Congress recessed last 
year, to almost 70. Judicial vacancies now stand at 8 percent of the federal judici^ 
(69/843). If one considers the 69 additional judges recommended by the Judicial 
Conference, the vacancies rate would be above 15 percent. 

Nominees like Ju<^e Richard Paez, Justice Ronnie L. White and Timothy Dyk de- 
serve to be treated with dignity and dispatch — not delayed for two and thi^ years. 
We are seeing outstanding nominees nitpicked and delayed to the point that good 
women and men are being deterred from seeking service as federal judges. Nomi- 
nees practicing law see their work put on hold while they await the outcome of their 
nominations. Their fomilies cannot plan. All of this despite the fact that, by aU ob- 
jective accounts and studies, the juages that President Clinton has appointed have 
bmn a mt^erate group, rendering moderate decisions, and certainly mcluding far 
fewer ideologies than were nominated during the Reagan Administration. 

Our independent federal judiciary sets us apart from virtually all others in the 
world. Every nation that in this century has moved toward democracy has sent ob- 
servers to the United States in their efforts to emulate our judiciary. Those fostering 
this slowdown of the confirmation process and other attacks on the judiciary are 
risking harm to institutions that protect our personal fireedoms and independence. 

The Senate should get about the business of voting on the confirmation of the 
scores of judicial nominations that have been delved with justification for too long. 
We must redouble our efforts to work with the ftosident to end the longstandii^ 
vacancies that plague the federal courts and disadvantage aU Americans. That is 
our constitutional responsibility. 

I look forward to the Committee completiiK its consideration of the nominations 
included in today’s hearing for vacancies in California, Florida, Kansas and Wash- 
ington and the vacancy on the Eleventh Circuit. I thank the Senators who have 
come to introduce them to the Committee and invite them to monitor closely our 
committee’s consideration of these fine nominees. 


The Chairman. Thank you, Senator. 
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Sony other Senators have had to wait. Senator Gorton, we will 
turn to you. 

STATEMENT OF HON. SLADE GORTON, A U.S. SENATOR FROM 
THE STATE OF WASHINGTON 

Senator Gorton. Mr. Chairman, Senators Leahy and Schumer, 
Senator Murray and I appear here today in total harmony in rec- 
ommending to you the coixfirmation of Marsha Pechman to be U.S. 
District Court Judge for the Western District of Washington. Sen- 
ator Murray and I jointly appointed a search committee, inter- 
viewed the candidates submitted to us by that search committee, 
and are united on the recommendation of Judge Pechman to this 
committee emd to the Senate as a whole. 

Perhaps I can be excused for saying that Judge Pechman’s quali- 
fications are marked particularly by a brief 3-month stint she spent 
as a law intern in the office of the attorney general of the State 
of Washington while I held that office. But her overwhelming quali- 
fications come fi'om more than 11 years of service as a triS court 
judge on the Superior Court of the State of Washington for King 
County, the trial court of general jurisdiction in our State. 

She spent time as a prosecuting attorney in the criminal courts. 
She spent time in the practice of law frequently in the civil courts. 
She has tried both kinds of cases as superior coiu^ judge and is 
highly esteemed not only among her judicial colleagues but in the 
bar generally in the State of Washington. In other words, she 
comes to you out of a relatively large court with a large number 
of judges, with a noted enough career so that she appeeu^ed before 
both our search committee and the two Senators from the State as 
someone highly qualified not only by experience and education but 
by temperament for a position on the U.S. district court. 

I am particularly gratified that we, Senator Murray and I, were 
able to reach across emy kind of partisan lines with the assent of 
the President and his officers to make a recommendation of this 
absolutely first-rate potential judge. And I would now introduce her 
and her husband, William Fitzharris, a practicing lawyer in Se- 
attle, and their two daughtere, Colleen and Ellen, on Colleen’s 
birthday. 

The Chairman. We are happy to have you here. Happy to have 
you all here. 

Senator GORTON. With that, I yield to Senator Murray. 

The Chairman. Senator Murray. 

STATEMEOT OF HON. PATTY MURRAY, A U.S. SENATOR FROM 
THE STATE OF WASHINGTON 

Senator Murray. Thank you, Mr. Chairman. I appreciate your 
having this hearing today, euid I really appreciate the committee 
moving ahead with these critical nominations and, of course, I par- 
ticularly applaud your decision to hear Judge Marsha Pechman 
today. 

Senator Gorton just introduced the judge along with her family. 
I would like to note that they did take the “red eye” to get here, 
so we know how important this is to them and especially appre- 
ciate them being here. We know how difficult that ovemi^t plane 
ride is. 
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Colleen’s birthday is today. It is her 14th birthday. And EUen, 
who is also known as “Ellen the Hammer Fitzharris” on her Little 
League baseball team, is here too. We are delighted you both are 
here with yoiur father to support your mother. 

The Chaikman. “Ellen the Hammer*? 

Senator MuKRAY. “EUen the Hammer.” 

The Chairman. That is pretty good. [Laughter.] 

I wonder if you are playing soccer, too. 

Senator Murray. Women do well at baseball as well as soccer, 
so we are going to be watching her. 

Mr. Chairman, Judge Pechman was one of three individuals rec- 
ommended for this seat by a bipartisan judicial merit selection 
committee that, as Senator Gorton mentioned, we convened last 
year. The 12 members of the committee chose Judge Pechman and 
two others after an exhaustive search and interview process. 

Senator Gorton and I agreed to recommend Judge Pechman to 
President Clinton to replace Judge William Dwyer, who is HI with 
Parkinson’s disease, on the Federal District Coiirt for Western 
Washington. I know that both of us hope this committee can move 
expeditiously to confirm Judge Pechman so that Judge Dwyer will 
be fi-ee to retire and spend time with his family. 

Judge Pechman has been a trial judge for the last 11 years. She 
has heard cases ranging from speeding tickets to first-degree mur- 
der, from small claims to complex litigation. She has spent a con- 
siderable amoimt of time working to improve our State court sys- 
tem. She led the way in revamping the manner in which judicial 
calendars are set to give judges more control over their schedules 
and introduced a new method of jury selection which cut the time 
necessary for jury selection in half. 

In addition, Ju%e Pechman began a unified Family Court 
Project to streamline the process and ensure that the judge who 
hears each case knows of and can rule on other cases involving 
that family, including restrsiining orders, at-risk youth petitions, 
dissolution orders, dependency petitions, and truemcy cases. 

This cheuige has resulted in a family receiving comprehensive at- 
tention from the judicial system and in a judge having a full pic- 
ture of the family’s case. Such innovation is truly a hall m ark of 
Judge Pechman. 

The judge has also helped create better lawyers by teaching eth- 
ics and trial skills at the University of Puget Sound Law School. 
In fact, she was the director of the Clinical Trial Program at the 
law school. In addition, she has been teaching other judges on var- 
ious subjects since 1988. 

Mr. Chairman, one of the things Judge Pechman is most proud 
of is that she is a breast cancer survivor. As a survivor, she had 
been a peer mentor for other women who have suffered fi"om this 
traiunatic disease. Judge Pechman, throu^ her commitment to her 
family, her excellence in her work, and her involvement in her com- 
mimity, has been a shining example for many breast cancer vic- 
tims. 

Mr. Chairman, I strongly support the confirmation of Judge 
Pechman. She will be an outstanding addition to the Federal 
bench, and I urge the committee to send her to the floor where I 
hope she will be confirmed as soon as possible. 
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Thank you. 

The Chairman. Thank you, Senator. 

Judge Pechman, you are well represented hy these two Senators. 
We are glad to have them with us and glad to have their solid rec- 
ommendations for you. 

Senator Boxer, we will turn to you now. 

STATEMENT OF HON. BARBARA BOXER, A U.S. SENATOR FROM 
THE STATE OF CALIFORNIA 

Senator Boxer. Thank you so much, Mr. Chairman. I would ask 
unanimous — sorry? 

The Chairman. We will put Senator Feinstein’s full statement in 
the record. 

Senator Boxer. Yes, I was going to ask imanimous consent to in- 
clude Senator Feinstein’s full statement in the record, as well as 
my own. 

The Chairman. Without objection. 

Senator Boxer. And in the interest of time, I will do my best to 
be very brief But I want to convey to you my thanks for holding 
this hearing. You have always been gracious. Your staff has always 
been gracious to us. You are very strai^tforward with us, and I 
think you will find this nominee to be very confirmable. 

At this time I would ask William Alsup to stand up, as well as 
his wife Susan. We welcome them here today. 

The Chairman. Happy to have you here. 

Senator Boxer. I want to tell you that Mr. Alsup’s background 
and qualifications are impeccable. He graduated with honors from 
Mississippi State University. In 1971, he received a joint law and 
master of public policy degree from Harvard and the Kennedy 
School of Government. After graduation, he clerked for U.S. Su- 
preme Court Justice William Douglas and then moved on to private 
practice. 

In 1972 to 1973, he worked at the Jackson, Mississippi, law firm 
of Pyles & Tucker, and then Mr. Alsup’s wife Susan, who you just 
met, a native Californian, convinced him to move west, for which 
we are eternally grateful because he has been a stellar member of 
the California legal community and the commiuiity at large. 

He has practiced at the law firm of Morrison & Foerster, one of 
the Nation’s most preeminent law firms. He started as an asso- 
ciate, became a partner in 1977. He did interrupt his practice for 
2 years to accept a position as an assistant to Solicitor General 
Wade McCree, emd he had the privilege then of arguing six cases 
before the Supreme Court. 

At Morrison & Foerster, Mr. Alsup’s focus has been complex civil 
litigation with extensive experience in Federal coiurt at both the 
district and appellate level. Moreover, he has been listed in all edi- 
tions of “Best Lawyers in America” in the category of business liti- 
gation. He is so highly regarded for his intellect, legal abilities, and 
skills that he was c^led upon by the U.S. Department of Justice 
on two separate occasions to assist with antitrust investigations. 

Mr. Chairman, in winding up, let me quickly tell you his list of 
honors and awards. Appointed by the chief judge for Northern Cali- 
fornia District as the first Chair of the Advisory Committee on Pro- 
fessional Conduct, he was asked by the current chief judge to con- 
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tribute to a local rule governing disciplinary procedures for profes- 
sion^ misconduct. And in 1997, he was rated exceptionally well 
qualified by the Board of Governors of the California Women Law- 
yers in an evaluation for the Federal bench. And there are many 
others. 

So I will close by saying that Mr. Alsup has a stellar record and 
reputation throughout the legal community and broad support 
which we have outlined in both of our statements from the le^ 
community, and I hope that the committee will agree with us, with 
Senator Feinstein and myself. We are very proud to bring you this 
nominee, and we hope that he will be confirmed soon. 

Thank you, Mr. Chairman. Thank you, Mr. Schumer, for jo ining . 

"^e CiimiMAN. Well, thank you, Senator, and I think it is a good 
thing that you and Senator Feinstein are so strongly behind him. 
We hear veiy good things about your nominee, and we appreciate 
having you here today. 

Senator Boxer. Thank you. 

[The prepared statements of Senators Boxer emd Feinstein fol- 
low:] 


Prepared Statement of Senator Barbara Boxer 

Thank you Mr, Chairman. I am delighted to be here today to introduce William 
Alsup to the Committee. Mr. Alsup is eminently qualified and I am hopeful he will 
receive the support and approval of this Committee. 

Before I share with you Mr. Alsup’s background and qualifications, let me first 
acknowledge his wife Suzan CaldweU Alsup who is here with him today. 

Mr. Alsup’s background and qualifications are impeccable. He graduated, with 
honors, from Mississippi State University in 1967, and in 1971 he received a joint 
law and Master of Public Policy degiw from Harvard Law School and the Keimedy 
School of Government. After maduation, Mr. Alsup clerked for United States Su- 
preme Court Justice WUliam O. Douglas and then moved to private practice. 

Prom 1972 to 1973 Mr. Alsup worked at the Jackson, Mississippi law firm of 
Pyles & Tucker. In 1973 Mr. Alsup’s wife Suzan, a native Californian, convinced her 
husband to move to California from his native Mississippi. And we in CaUfomia are 
very fortunate that Suzan Alsup was able to get her husband to move west because 
he has been a' tremendous asset to the California legal community. 

Since leaving Mississippi, Mr. Alsup has practic^ at the law firm of Morrison & 
Poerster— ^ne of the nation’s most preeminent law firms. Mr. Alsup started as an 
associate in 1973, and became a partner in 1977. Mr. Alsup did interrupt his prac- 
tice during the years 1978 to 1980 in order to accept a position as an Assistant to 
Solicitor General Wade McCree. As an assistant to Mr. McCree, Mr. Alsup had the 
privilege of arguing six cases before the Supreme Court. 

At Morrison & Foerster, Mr. Alsup’s focus has been complex civil Mtigation. As 
such, he has had extensive experience in the federal courts, at both the district and 
appellate court level. Moreover, BDl Alsup has been listed in all editions of 'The Best 
Lawyers in America in the category of business litigation. In fact, he is so highly 
regarded for his intellect, legal abilities, litigation sl^s and s^M^ knowledge, 
that he was called upon by the United States Department of Justice, on two sepa- 
rate occasions, to assist with antitrust investigations. 

Bill Alsup also has an impressive list of honors and awards to his credit Let me 
share a few of those honors and awards with the Committee: he was appointed by 
the Chief Judge for the Northern District of California as the first chair of the Advi- 
sory Committee on Professional Conduct for the United States District Court for the 
Northern District of California, and he was asked by the current Chief Judge to con- 
tobute to a local rule governing disciplinary procedures for professional misconduct, 
in 1997 he was rated “exceptionally well qualified” by the Board of Governors of the 
California Women Lawyers in an evaluation for the federal bench, he was asked by 
the court to serve as a pro tern judge in the Superior Court for Santa Clara County, 
and he was selected as Chair of the nationwide Litigation Department of Morrison 
& Foerster for the years 1985 through 1988. 

Mr. Chairman and members of me Committee, I will close by saying that Mr. 
Alsup has a stellar record and reputation throughout the legal community and he 
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has received broad support for his nomination to the federal bench. He has long- 
standing and s^nificant community involvement, including pro bono work with his 
law firm. I hope the Committee will agree that Mr. Alsup is deserving of its support 
and vote to send Mr. Alsup’s nomination to the floor in short order. 


Prepared Statement of Senator Dianne Feinstein 

Mr. Chairman, I am pleased to introduce William Alsup to the Committee. Mr. 
Alsup is a nominee to the U.S. District Court for the Northern District of California. 

hfr. Alsup has had a remarkable academic and legal career. He has extensive ex- 
perience as a civil litigator, is renowned as one of the nation’s finest trial lawyers, 
and has devoted considerable energy to both the Justice Department and the Amer- 
ican Bar Association. 

Mr. Alsup naduated cum laude from Harvard Law School, and upon graduation 
worked as a Taw clerk for Supreme Court Justice William O. Douglas. In 1973, he 
began work as an associate at Morrison & Foerster LLP, and quickly became a part- 
ner. He became regarded as an expert on complex commercial litigation, and was 
selected as one of Qie top 1 i»rcent of all business litigators in the United States. 

His 17 year tenure with this firm was twice interrupted for special assignments 
within the Department of Justice. From 1978 to 1980, Mr. Alsup was the Assistant 
to the Solicitor General, where he handled criminal cases and worked to uphold 
Frferal criminal convictions on appeal. In 1998, he accepted the assignment as chief 
trial counsel for the Antitrust Division of the Department of Justice in the govern- 
ment’s suit to enjoin a major industry merger. 

In addition, Mr. Alsup has been very active with legal associations. From 1995 
to 1997, he was a member of the Amicus Brief Committee which reports to the ABA. 
In 1995, he was appointed by Chief Judge Henderson of the Northern District of 
California to chair the Committee on Professional Conduct, and most recently has 
worked with Judge Marilyn Patel, Chief Judge of the Northern District of Cah- 
fomia, to create new rules to reduce professionM misconduct. 

He has expressed his support for &e death penalty, and his willingness to follow 
the Supreme Court’s precedent on this issue. 

Outside of his professional duties, Mr. Alsup has undertaken pro-bono work to 
protect California’s wilderness. He help^ to found the Yosemite ^storation Trust, 
and is on the board of several other environmental conservation groups. He led the 
fight to protect Bodie, a State Historic Park, from proposed mining operations. 

Mr. Alsup has received a fiood of endorsements from his peers in the leg^ com- 
munity. A. Wallace Tashima, District Judge for the Central District of California, 
de^ribes Alsup as “able, tempermentally suited to the bench, dedicated to the cause 
of justice, and a man of the highest integrity.” Heirvard Law I^ofessor Philip B. 
Heymann, who knew Alsup from Harvard Law School and from working with him 
in the Dep^u^tment of Justice said he is “wonderfully honorable ♦ ♦ « i cannot thinlr 
of a person you would be prouder to see on the federal bench.” And Steven M. 
Schatz, a lawyer who argued against Alsup on several occasions says that .^up has 
“a strong sense of right and wrong ♦ ’" * he has developed a broad understanding 
of criminal law matters as well as societal implications underlying a broad range 
of issues arising in the federal courts.” 

The American Bar Association’s Judicial Nominations Committee has determined 
that he is “well quadified” for the position of District Judge. 

I am pleased to introduce William Alsup to &e Committee today and strongly 
uige his prompt consideration and confirmation. 

The Chairman. Senator Brownback, you are clean-up batter. 

STATEMENT OF HON. SAM BROWNBACK, A U.S. SENATOR 
FROM THE STATE OF KANSAS 

Senator Brownback. It looks like it, and I guess I am the only 
thing that stands between these nominees and the Federal bench 
at this point. 

Thank you very much 

The Chairman. Well, there are a few other things that stand 

between 

[Laughter.] 
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Senator Brownback. There are a few others that are there. I 
didn’t want to get their hopes too high. 

Thank you, and thank you. Senator Schumer, for hosting this 
hearing t^ay. I am here on behalf of Judge Murguia that Senator 
Roberts had introduced earlier. Judge Mxirguia and I attended the 
University of Kansas School of Law together, and so I have known 
him for some period of time. 

He did an imusual thing right after law school in that he had 
a law degree, he had a good chance to make a lot of money at dif- 
ferent places, and instead he went home and served in a relatively 
poorly served area of Kansas City to help people who don’t nor- 
mally get legal advice to have legal advice. And it is that sort of 
selflessness that really marks this family, and it marks Judge 
Murguia. He not only has a first-class, weU-trained legal mind; he 
has a beautifully crafted heart and soul. This is a man that, one, 
we will put on the bench and we will see shine for a lot of years, 
not only for the brilliance of his mind but also the nature of his 
heart. 

And with that, I think this is the sort of judiciary that we all 
seek to have, ones that have both br i lliant minds and great hearts 
to boot. He has a wonderful family. He is going to do an excellent 
job. He was originally appointed to the bench in Kansas by a Re- 
publican Governor. He is supported by both Senator Roberts and 
myself and by many members of the judiciary. 

And with that, I support his nomination and will submit a com- 
plete statement for the record as well. 

[The prepared statement of Senator Brownback follows:] 

Prepahed Statement of Senator Sam Brownback 

Mr. Chairman, and members of the committee, thank you for the opportunity to 
appear before you today with my esteemed colleague Pat Roberts to s^ak on behalf 
of Judge Carlos Murguia, who has been nominated to serve on the Federal bench 
for Kansas. 

The Federal judiciary is a high honor and responsibility, and those nominated to 
serve must be men and women of the highest profession^ and personal qualifica- 
tions. I am both privileged and pleased today to commend to the Senate Committee 
on the Judiciary Judge Carlos Murguia of Kansas City, Kansas. 

A native of Kansas City, Carlos Murguia is part of remarkable family. Every one 
of his foiu: siblings eamM a law degree from the University of Kansas. One sister 
is Deputy Director of Legislative Affairs at the White House, another sister is an 
assistant U.S. attorney in Arizona. Judge Murguia’s parents and family are with 
him here today, and I would like to recognize them for their accomplishments. 

Judge Murguia has served as a Wyandotte County district judge since September 
1990. He is a graduate of the University of Kansas School of Journalism, and is 
also, more important^ I think, a graduate of my alma mater, the University of Kan- 
sas School of Law. His status as a fellow Jayhawk may be Judge Murguia’s most 
important qualification, and I’m sure Pat will agree. 

Judge Murguia took an unusued career path upon graduation from that institu- 
tion of legal scholarship that has turned out so many outstanding attorneys. He 
chose to use his newly minted legal skills to help others in an area of Kansas City 
known as the Argentine. He chose to help others in this poor, Hispanic-dominated 
area who ordinarily would not have access to legal representation, in situations oth- 
ers often take for granted. 

Judge Murguia took his first step into the judicieiry while still in private practice, 
serving first as a part-time small claims judge for the Wyandotte County district 
court, and later as a part-time judge pro tern for Wyandotte County. In 1990, Kan- 
sas Republican Governor Mike Hayden appointed ifc. Murguia Wyandotte County 
district judge, filling the remainder of the term of a jud^ who died in office. Elected 
to his own full four-year terms in 1992 and 1996, Judge Murguia has served Wyan- 
dotte County with distinction in this office for ten years. 



98 


Mr. Chairman, I am confident that Judge Mur^a will bring to the Federal bench 
the skills and knowled^ of an outstandmg jurist, and the personal integrity and 
dedication of a man who took his law degree to help his fellow citizens, not for per- 
sonal gain. 

I therefore am pleased to wholeheartedly commend to the committee Judge Carlos 
Murguia’s nomination for the Federal district court. 

Thank you Mr. Chairman and members of the committee. 

The Chairman. Well, thank you, Senator BTOwnback. That was 
a really fine statement. Judge, I think that stands you in good 
stead. 

We are happy to have all these Senators testify for the judgeship 
nominees here today, and I just wonder if each of the nominees will 
now stand and come up to the table. If you will all raise yom right 
hands, I will swear you in. Do you swear that the testimony you 
shall give in this hearing shall be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Ju(%e Pechman. I do. 

Judge Murguia. I do. 

Mr. Jordan. I do. 

Mr. Alsup. I do. 

Mr. Wilson. I do. 

The Chairman. Th ank you. Please take your seats at the witness 
table, and we are very pleased to have all five of you here today. 

We will start with you. Judge Pechman. Do you have any stat^ 
ment you would care to make? If any of you care to make state- 
ments, we will be happy to take those at this time. 

TESTIMONY OF HON. MARSHA J. PECHMAN, OF WASHINGTON, 
TO BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT 
OF WASHINGTON; HON. CARLOS MURGUIA, OF KANSAS, TO 
BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF 
WASHINGTON; ADALBERTO JOSE JORDAN, OF FLORIDA, TO 
BE U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF 
FLORIDA; WILLIAM HASKELL ALSUP, OF CALIFORNIA, TO BE 
U.S. DISTRICT JUDGE FOR THE NORTHERN DISTRICT OP 
CALIFORNIA; AND CHARLES H WILSON, OP FLORIDA TO BE 
U.S. CIRCUIT JUDGE FOR THE ELEVENTH CIRCUrr 


TESTIMONY OF MARSHA J, PECHMAN, OF WASHINGTON, TO 
BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OP 
WASHINGTON 

Judge Pechman. Only, Senator, that it is a pleasure to be here. 
The Chairman. It is a pleasiu'e to have you. 

Judge Murguia. 

TESTIMONY OF JUDGE CARLOS MURGUIA OF KANSAS, TO BE 
U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF 
WASHINGTON 

Judge Murguia, I want to thank you for allowing me to be here. 
It is a great honor and privilege for me to be before you and the 
committee. The only other thing I would like to add, Senator, if I 
may, is that I truly appreciate my family being present. There are 
two other sisters that I have, Rosema^ and Martha, that were not 
able to be here, and my son, Wyatt, is now being taken care of by 
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my mother-in-law, my wife’s mother, Maureen Brandau, and I ap- 
preciate that as well. 

The Chairman. Well, thank you. We are happy to have you here. 
It is a privilege to have all of you here. 

Mr. Jordan. 

TESTIMONY OF ADALBERTO JOSE JORDAN, OF FLORIDA, TO 

BE U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF 

FLORIDA 

Mr. Jordan. No, Senator, no statement. Just to say that it is an 
honor and a privilege to be here, and I would like to mank my fam- 
ily for accompanying me: my wife, my daughters, my mother, and 
my mother-in-law. 'fiiey are a big sense of support for me. 

The Chairman. It is a pleasure to have you here. 

Mr. Alsup. 

TESTIMONY OF WILLIAM HASKELL ALSUP, OF CALIFORNIA, 

TO BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT 

OF FLORIDA 

Mr. Alsup. Mr. Chairman, I want to also say how honored I am 
to be able to appear here and how obliged I am to Senator Boxer 
for the kind words she said about me. I am very pleased that my 
wife coxild be with me here today, and some of my oldest fiiends 
who have been with me at various places of great importance in 
my life are here in the room today as well. ThaSc you. 

The Chairman. Thank you. 

Mr. Wilson. 

TESTIMONY OF CHARLES P. WILSON, OF FLORIDA, TO BE U.S. 

DISTRICT CIRCUIT JUDGE FOR THE ELEVENTH CIRCUIT 

Mr. Wilson. Senator, I am very pleased and privileged to be here 
today, and I would like to express my appreciation to both Senators 
Mack and Graham for their appearance here today and for &eir 
statements on my behalf. I am also pleased to have my wife here 
today. My two daughters, Courtney and Kendall, were unable to 
make it, but they are here in thought, and I appreciate the oppor- 
tunity. 

The Chairman. We will have “The Hammer” be the representa- 
tive of all the other children that can’t be here. We are happy to 
have all of you here. We think it is a tribute to each of you that 
you have the nomination of the President of the United States for 
your respective judgeships. It is a privilege to serve on the Federal 
bench, one of the highest privileges in this lamd, one of the few jobs 
that really are for life and hterally have lifetime salaries, even 
when you retire. So we appreciate the qualifications of each of you. 

QUESTIONING BY SENATOR HATCH 

Let me begin with you, Mr. Wilson. As U.S. Attorney and as a 
fonner Federal magistrate in Tampa, Florida, you have had to deal 
with some very difficult cases involving drug use and drug traf- 
ficking. In addition, you have had to deal with the civil forfeiture 
of assets used in the drug trade. 

Now, in your view, what are the major legal concerns that arise 
from the civil forfeiture of assets? 
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Mr. Wilson. Well, the Middle District of Florida has really been 
one of the leaders in the coiintry over the past 5 years in foifeitwe 
of assets previously owned by criminals. The Department of Justice 
feels very strongly that forfeiture is one of the most important tools 
that we have in our arsenal to fight arime, not just because of the 
deterrent effects but because forfeiture deprives sophisticated 
criminal organizations of the wherewithal to operate. 

I understand lhat there is legislation that is presently imder con- 
sideration, the Civil Forfeiture Reform Act, and there is a proposed 
amendment to that legislation by the Department of Justice. If I 
am selected to serve as a court of appals judge, I will faithfiiUy 
and scrupulously apply that law if it is enacted by the Congress. 

The Chairman. Thamk you. In addressing cases that deal with 
the proper role of the States and the National Government in our 
system of federalism, it is important for an appellate judge, a Fed- 
eral appellate judge, to follow the text and the history of the Con- 
stitution as well as the precedents firom our U.S. Supreme Court. 

For example. Article I, Section 8 of the Constitution enumerates 
several limited powers of Congress, and the Tenth Amendment re- 
serves powers not granted to the Federal Government to the States 
or to the people. 

Now, in your view, what role do the States have in our constitu- 
tional system? 

Mr. Wilson. Well, certainly, if I am selected to serve, I will be 
sensitive to concepts of comity and federalism and support those 
provisions of the Constitution that articulate the limited powers of 
the United States in conjunction with the powers of the State, and 
I will faithfully apply the precedents established by the U.S. Su- 
preme Court whi<Si limit the powers of the United States in rela- 
tion to the powers of the State. 

The Chairman. Will you faithfully apply those precedents, even 
if you disagree with the decisions of the Supreme Court? 

Mr. Wilson. My personal opinions will have no bearing whatso- 
ever on my role as a U.S. circuit judge. 

The Chairman. Thank you. 

questioning by senator hatch 

Mr. Alsup, you clerked for Supreme Court Justice William O. 
Doi^las, and you have authored an article entitled “A Passion for 
the Wild” that recounts Justice Douglas’ commitment to the envi- 
ronment. In the article, you quote fi-om an opinion of Justice Doug- 
las stating that, “Insmimate objects such as rivers and trees should 
be treated as ships when assessing standing in Federal court.” 
That is in Sierra Club v. Morton, a 1972 case where Justice Doug- 
las said it. 

Now, could you elaborate on your view of the legal standing of 
inanimate objects in environmental concerns or environmental 
cases? 

Mr. Alsup. Yes, thank you, Mr. Chairman. 

First, let me say that I agree with the position of the majority 
in that Court with respect to what the standing issue is and do not 
believe that Justice Douglas’ position was ever accepted by the Su- 
preme Court. So he stated his own view of what the law might be, 
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but it is actually — ^the law really is as the m^ority had stated it 
in the Sierra Club v. Morton decision. 

The article that you are referring to I wrote because I thought 
it was appropriate on the 100th birth date of Justice Douglas to 
honor his memory, and since I had clerked for him the year that 
decision was handed down, I selected that as a decision that was 
emblematic, so to speak, of his work and contribution. But I do rec- 
ognize that that was his position, motivated very strongly by his 
love for the wilderness. But as I stated in the article, that was not 
the position accepted by the Supreme Court m^ority. And if I were 
confirmed, I would, of course, apply the law as it actually exists 
and as it has been handed down by the Supreme Court majorities, 
and, of course, I would not attempt to apply Justice Douglas’ con- 
curring opinion or separate opinion in that case. 

The Chairman. Thank you. 

QUESTIONING BY SENATOR HATCH 

Mr. Jordan, you have had significant experience in civil cases 
and private practice and, of course, as an Assistant U.S. Attorney. 
As I am sure you are aware, litigation has become more and more 
an expensive means to resolve disputes. The Federal Arbitration 
Act provides a means for parties to agree to binding arbitration in- 
stead of resolving edl of their differences in court. Nonbinding medi- 
ation is also becoming a more popular method of cost-effective, non- 
judicial dispute resolution. 

In your view, what role should Federal district courts play in 
seeking to lower the cost of dispute resolution? 

Mr. Jordan. Mr. Chairman, I think they should have a role. I 
think that with respect, for example, to mediation, one of the ways 
that district judges can best try to further alternative dispute reso- 
lution mechanisms is to seek or to have parties go to magistrates, 
for example, or special masters, and meAate their disputes before 
things get too far along in the process. 

In terms of arbitration, I think that courts can enforce arbitra- 
tion clauses. If parties had the wherewithal to agree to them in an 
arm’s-length transaction, then courts should have no problem 
whatsoever in holdi]^ parties to their bargain. 

I think that district judges can also take a role in the discovery 
process, and making sure that that progress moves along expedi- 
tiously and quickly, with no short shrift to the litigants, but that 
discovery matters don’t last forever and sort of drag out the process 
and increase costs for everyone. 

The Chairman. Thank you. 

QUESTIONING BY SENATOR HATCH 

Judge Murguia, you have been a trial judge in Wyandotte Cmm- 
ty, KS for a number of years, and I am sure you are aware that 
the discovery provisions contmned in rules 26 through 37 of the 
Federal Rules of Civil Procedure and similar State rules may have 
avoided what has been referred to as “trial by ambush.” But an in- 
creasingly high cost seems to be the result. Indeed, the current 
rules may have resulted in more fights in the cost and discovery 
burden than in legitimate resolution of the merits of cases. 
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In your view, what can and should be done with current dis- 
covery practice to move the emphasis away from discovery fights 
and toward dispute resolution? 

Jud^ Murgxjia. Thank you, Mr. Chairman. 

I wul teU you that it has been a privilege for me to be on the 
bench in Kansas, and part of that has been the experience that I 
have gained by being there. And what my experience has been in 
regard to the issue that you have raised is that if a trial court at 
a very early stage becomes involved in the discovery process, then 
there is less likelihood of the costs increasing. 

What I have done and what other judges in my division and my 
district do is that early on we schedule conferences, we find out 
what the issues involved are going to be, we explore whether there 
are £uiy other alternative dispute resolutions available to them, and 
then keep on top of the case by scheduling status conferences, mak- 
ing the court available to the parties at any stage where they be- 
Meve that an issue has arisen which, if the court is able to review 
it, could decrease the costs involved with their litigation. 

The Chairman. Th ank you. 

QUESTIONING BY SENATOR HATCH 

Judge Pechman, you have served as a trial judge in King County 
in Washington for a number of years. As I am sure you are aware, 
nationwide class actions filed in both Federal and State courts have 
become more frequent and more complex and much more expen- 
sive. Cmrentiy, rule 23 of the Federal Rules of Civil Procedure and 
28 U.S.C. sections 1407 and 1408 govern class actions and multi- 
district litigations, respectively. 

In your opinion, are there means to reduce the cost and com- 
plexity of class action suits in our Federal comrts? 

Judge Pechman. I think so. Senator. One of the things that I 
have been most proud of in my work as a tried com4; judge is mov- 
ing my court from a master calendar system to an individual cal- 
endar, where judges take more control and more responsibility for 
their particular cases and then must work collaboratively with the 
attorneys involved to ensvue that we have a swift and cost-effective 
resolution to the problems created by massive litigation. 

I have introduced some creative ways of taking a l<K>k at large 
pieces of litigation. I have had an opportimity in very large pieces 
of litigation to come up with creative ways to solve it, including 
having the parties agree with the formula for discovery disputes, 
including having attorneys think of classrooms as courtrooms, or 
courtrooms as classrooms, so that they teach the judge and the ju- 
ries involved what they need to know in order to make a particular 
decision. 

So I have tried in every way I can to streamline and make more 
effective all pieces of litigation, including the most complex. 

The Chairman. Thank you. 

Let me ask a series of q^uestions now of all of you that I think 
we need to ask. The Foimding Fathers believed that the separation 
of powers in a Government was critical to protecting the liberty of 
the people. Thus, they separated the legislative, executive, and ju- 
dicim branches of government into three different branches of gov- 
ernment, the legislative power being the power to balance moral. 
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economic, and political considerations and make law; the judicial 
power being the power only to interpret laws made by Congress 
aind by the people. In your view, is it the proi»r role of a Federal 
judge when interpreting a statute or the Constitution to accept the 
balance struck by Congress or the people, or to rebalance the com- 
peting moral, economic and political considerations? 

We will st^ with you, Judge Pechman. 

Judge Pbchman. Well, Senator, as a Federal district court judge, 
if I receive the nomination, I wotdd adhere to the jprinciple that it 
is not the business of a district court judge to legislate; it is the 
business of the district court judge to interpret the legislation that 
is made, and that is how I would conduct my business. 

The Chairman. Thank you. 

Judge Murguia. 

Judge Murguia. Senator, the only other thing I would add would 
be that I would start with the presmnption that any acts of Con- 
gress are constitutional, and I mso would follow through with the 
acts that have been passed and also the law as it applies. 

The Chairman. Mr. Jordan. 

Mr. Jordan. I have little to add, Mr. Chairman. Obviously, every 
act of le^slation comes with a presumption of validity. I do not 
think it is the business of any judge anywhere to try to reset the 
balance or recalculate it. Obviously, a judge cannot take a com- 
pletely hands-off postiire, either; he or she is there to find out 
whether or not a piece of legislation is constitutionad or not. But 
again, those pieces of legislation come with a severe presumption 
of constitutionality, and I do not think it is the business of a judge 
to try to reallocate whatever balance a State or Federal legislatiire 
thought proper. 

The Chairman. Mr. Alsup. 

Mr. Alsup. In my view, a court should never substitute its judg- 
ment for that of Congress or a legislature. In a democracy, we elect 
people to Congress and the legislatmes because they are the ones 
who will make the laws, and it is the role of the judge to take 
whatever Congress or the legislature says is the law, is f£e statute, 
and apply that just as Congress or the legislature intended. So in 
my view, a judge should never substitute his or her judgment for 
that of the elected branch of the government. 

The Chairman. I presume you agree with all that, Mr. Wilson? 

Mr. Wilson. I agree. Senator. I am a strong proponent of our 
system of separation of powers. 

The Chairman. Let me ask you a separate question, Mr. Wilson. 
Under what circumstances do you believe it appropriate for a Fed- 
eral court to declare a statute enacted by Congress unconstitu- 
tional? 

Mr. Wilson. I think that evep^ statute when it is enacted is af- 
forded the presumption of constitutionality, so if I were selected to 
serve, that would be my role as a U.S. circuit judge, to afford stat- 
utes enacted by Congress with the presumption of constitutionality. 

The Chairman. At times, you all have stated that you would be 
bound by Supreme Court precedent and, where applicable, the rul- 
ings of the Federal Circuit Court of Appeals in your district. At 
least that is the way I have interpreted what you have had to say. 

Does anybody disagree with that? 
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Mr. Wilson. No, Senator. 

Mr. Aisup. No, Senator. 

Mr. JOKDAN. No, Senator. 

Judge Murguia. No, Senator. 

Judge Pbchman. No, Senator. 

The Chairman. There may be times, however, when you will be 
faced with eases of first impression. What principles will guide you, 
or what methods will you employ in deciding cases of first impres- 
sion? 

Shall we start with you, Mr. Wilson? 

Mr. Wilson. Well, if it is an issue of— I think you first look to 
the Constitution of the United States and apply the plain meaning 
of the Constitution if it is a case involving the constitutionality of 
a particular statute or a law. Prom there, you would look to settled 
precedent rendered by the U.S. Supreme Court or to the law of 
your circuit or to the other circuits within the Federal system. So 
I believe in the concept of stare decisis; you look to the Constitution 
and then estabhshed Supreme Court precedent, settled Supreme 
Court precedent, and then to the law of your circuit, and in the ab- 
sence of circuit authority, to the circuit authority of the various 
other circuits. 

The Chairman. Mr. Wilson, let me ask you one other question. 
Please state in detail your best independent legal judgment, irre- 
spective of existing ju^cial precedent, on the lawfulness under the 
Equal Protection Clause of the Fourteenth Amendment and Fed- 
eral civil rights laws of the use of race, gender, and national origin- 
based preferences in such areas as employment decisions — diat 
would be hiring, promotions, or layoffs — college admissions and 
scholarship awards, and the awarding of government contracts. 

Mr. Wilson. I believe the Supreme Court has spoken on that 
issue in the Adarand case, and if I am selected to serve, I will 
strictly apply that decision on the Eleventh Circuit. I believe that 
the Supreme Court has ruled in that case that affirmative action 
plans with respect to governmental entities are subject to a strict 
scrutiny analysis whidi is a very high analysis. The court is re- 
quired imder those circumstances to ensure that the afBrmative ac- 
tion plan is narrowly tailored to further a compelling governmental 
interest, and I will follow that precedent faithfully. 

The Chairman. Thank you. 

Let me ask you this, Mr. Aisup. Do you have any legal or moral 
beliefs which would inhibit you or prevent you from imposing or 
upholding a death sentence in any criminal case that might come 
before you as a Federal judge? 

Mr. Alsup. No, sir. 

The Chairman. How about you, Mr. Jordan? 

Mr. Jordan. No, Mr. Chairman. 

The Chairman. Judge Murguia? 

Judge Murguia. No, Mr. Chairman. 

The Chairman. Judge Pechman? 

Judge Pbchman. No, Mr. Ch£urman. 

The Chairman. How about you, Mr. Wilson? 

Mr. Wilson. No, Mr. Chairman. 
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The Chairman. Do you believe that 10-, 15-, or even 20-year 
delays between the conviction of a capital offender Eind execution 
is too long? 

Judge Pechman. 

Judge Pechman. Well, obviously, any delay that slows down the 
swift resolution of legal principles is too long, so I think it would 
probably depend on each circumstance, and I would apply the law 
that was applicable at the time. 

The Chairman. Judge Murguia. 

Judge Murguia. I believe that every case wotdd have to be ex- 
amined in the context of its own facts. I also agree that any type 
of delay is a brnden on both sides involved in that type of case, and 
I would also follow the precedents that applied. 

The Chairman. Mr. Jordan. 

Mr. Jordan. Mr. Chairman, I agree. I note also that the habeas 
reforms passed by Congress sever^ years ago are slowly but surely 
working their way toward reducing delays not only in capital pun- 
ishment cases, but in the regular, run-of-the-mill, non-capital pun- 
ishment cases. I think it will take time for them to work the proc- 
ess through, but as a Federal prosecutor, I think we have begun 
to see the delays shortened. By and large, most litigants now have 
a year after their conviction becomes final to seek Federal habeas 
corpus review, and that is obviously a much shorter time period 
than the loose one that existed before. 

The Chairman. Mr. Alsup. 

Mr. Alsup. I agree with what has been said and would only add 
that the kinds of delays that you mention in your question are un- 
acceptable and that the courts juid Congress should work together 
to find ways to speed the process up, as Congress already has in 
the Habeas Reform Act which the Supreme Court has upheld. 

Mr. Wilson. I would agree. It is a well-worn expression, but jus- 
tice delayed is justice denied, and I think public confidence in our 
judicial system is furthered by expeditiously resolving this issue as 
quickly as possible. 

The Chairman. The Senator from New York has been very, very 
kind to let me go through some of these questions; I thought we 
needed to do that. But I will turn to you. Senator Schumer. 

Senator SCHUMER. I thank you. Senator. 

I just want to congratulate the witnesses and their families on 
this momentous day for all of you. I look forward to hearing the 
debate on the floor of the House and voting on your nominations. 

I do not have any questions. I think we have a fine group of 
nominees. I note that Mr. Jordan is a soccer coach for his 10-year- 
old daughter. I have a lO-year-old daughter, and my Senate duties 
do not permit me to be the coach, but I go to a lot of the games. 
Maybe they will both be on the U.S. championship team in 20 or 
25 years. 

Thank you. 

Mr. Jordan. Thank you, Senator. 

Senator SCHUMER. I thank you, Mr. Chairman. 

The Chairman. Thank you. 

I want to thank all of you. We have done a lot of examination 
of each of you before you got here, so I know an awful lot about 
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each of you, and I am very proud to be able to support each of you 
for these respective positions. 

I would just encomage you to really live up to what you have 
said here today. I will give you an illustration. This committee is 
having a whede of a difficult time — let me just single out one circuit 
court of appeals, the Ninth Circuit Court of Appeals — ^getting any- 
body approved for that circuit, which is short a considerable num- 
ber of judges, because there are a nmnber of people on that circuit 
court of appeals who disregard what the law says; they just sub- 
stitute their own ideas for what the law ought to be in their eyes. 
In the process, they have reedly hurt hberal judges aU across this 
country. 

I have had a number of excellent liberal judges come to me £ind 
say, “It is a disgrace what they are doing, because they are hurting 
all of us; they make us all look bad.” 

You have edl said today that judges are suppose to interpret the 
laws, not make them. You are not elected to anything. You are 
nominated by the President, and I believe you will be confirmed by 
this committee and the Senate before the end of this year, and 
hopefully before the end of this month, and you are nominated and 
confirm^ for life. You do not have to stand for reelection. Senator 
Schumer and I do have to stand for reelection, and if people do not 
like the laws we pass, they can throw us out of office. 

Senator Schumer. Although I would say, Mr. Chairman, I likfi 
the 6-year term much better than the 2-year term we had in the 
House. 

The Chairman. That is why you went through all that pain up 
there in New York. I feel sorry for the First Lady, to be honest 
with you. 

But you can do judging a great favor by reco gnizing the role of 
judges. Naturally, you are going to have cases of first impression 
where you are going to have to decide them. You may be right and 
you may be wrong in deciding, depending upon the appellate coiui;s 
above you, district judges, eind the Supreme Court ^ove you, Mr. 
Wilson But the fact of the matter is that you really hurt everybody 
if you do not abide by the rule of judging. And it is something that 
I am fairly strong about, because we do have an excellent Federal 
judicieuy. I think it is the branch of government that has done 
more to preserve the Constitution and save this country than any 
other branch. And I sit in the legislative branch, and in many 
ways, I think it is the most powerful branch because we have the 
power of the purse, but you have the power of determining whether 
we eire going to live by rule of law, which many coimtries do not 
live by. So it is very importeint that you set an exeunple and that 
you do what is right even if you disagree with the courts above you. 
Unless there is some legitimate reason for disagreeing that is more 
than judicizd activism, it seems to me you have got to apply the law 
as it is written euid observe the rule of judging and acknowledge 
that there are obligations and duties of the other two branches of 
government that are separate from yours emd just as important as 
yours. I commend all of you. 

I had not noticed Senator Sessions here imtil now. Senator, do 
you have any questions? 
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QXJESTIONING BY SENATOR SESSIONS 

Senator Sessions. Just briefly, Mr. Chairman. I want to second 
your comment that we do review the nominees and their back- 
grounds carefiilly; that has been done by my staff and the com- 
mittee staff. You bring much to commend each of you. I hope that 
I will he able to support each of you. 

I do take this advise and consent responsibility seriously. This is 
the only time the people have any opportunity to say on your nomi- 
nation other than the fact that you have been nominated, and you 
have a lifetime appointment, which is a rather august, serious 
event for us to look at. 

I thought I would ask a few questions. Judge Pechman, you have 
been involved in plaintiff work over the years. Do you have any 
philosophical objections to reducing verdicts that you think are ex- 
cessive? 

Judge Pechman. I do not, Senator, and in appropriate cases, I 
have done so. 

Senator Sessions. Earlier, in discussing the death penadty and 
delays, you indicated that you would follow the law. Do you person- 
sJly have any concern that death penalty cases that routinely are 
12, 15, 16, 18 years to conclusion are excessive and that somehow, 
a legitimate criticism can be laid on the courts for that? 

Judge Pechman. Senator, I could not agree more than to agree 
with fc. Wilson when he says that justice delayed is justice de- 
nied, and it is incvunbent upon every district court judge to manage 
their calendar so that that does not happen. 

Senator Sessions. In your experience, have you had instances 
and do you believe that courts have not moved as expeditiously as 
they could have, and that that is one reason for these extremely 
long delays? 

Judge Pechman. I think that many times, there has been room 
for improvement. I have seen it in my own court and sought to cor- 
rect it. 

Senator Sessions. As Attorney General of Alabama, I have seen 
a number of those cases in which judges just fail to rule on motions 
for years or refuse to set cases for execution, therefore not uphold- 
ing in effect the statutes and really undermining, I believe, as U.S. 
Attorney Wilson said, the respect for law when things go for so 
long that people wonder if we have a just legal system. 

So I think we have responsibility if we have a legal system to 
rule on the defense motions properly and move on to justice, and 
if that means carrying out the execution, so be it. 

Judge Murguia, would you comment on that? Have you had the 
same experience, and do you have any views about the death pen- 
alty delays? 

Judge Murguia. Yes, sir. I have shared the same experiences 
that Judge Pechman just mentioned to you. Quite ffanHy, I think 
it is a combination of factors that affect that. Part of it could be 
the type of docket that you are involved in, if it is civil or criminal, 
and how heavy it is at times, and also I think a significant factor 
is a court’s memagement of their docket and what types of proce- 
dimes they follow. 
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My own personal experience has been that that plays an impor- 
tant role in how you track your cases and how quickly you are able 
to move them through your court. 

Senator Sessions. Mr. Jordan, do you agree, or would you com- 
ment? As an appellate lawyer in a U.S. attorney’s office, you have 
probably had some esperience with appeals. 

Mr. Jordan. That is basically what I do day in and day out. In 
our office, we have not had any of the delays that you described, 
obviously, because the Federal death penalty, at least it has 
been enlarged, is relatively new, and there have been no death pen- 
Edty cases arising out of our district, so at least in the Federal sys- 
tem, those delays are relatively imknown. I think in the States, fiie 
cases coming over from State courts and coming over to Federal 
court and F^eral habeas are where those delays are seen. 

Obviously, those delays are very difficult for everybody. They 
prevent closure for the victims; they prevent attorneys on both 
sides of the fence from moving on, and it makes things much more 
unpredictable and more difficult at the end if something new is 
going to be done — for example, if a new trial or a new hearing is 
going to be ordered — ^because then witnesses are lost, memories are 
dimmed, and I think that that is a real concern. 

Senator SESSIONS. I think it is a very real concern. I remember 
vividly quite a number of years ago, probably in the mid-ei^ties, 
an Eleventh Circuit Conference, yom circuit, in Atlamta in which 
the chief justice of the Georgia Supreme Court at the Federal Elev- 
enth Circuit Conference looked at the Federal judge and said, 
“Gentlemen, I have come to believe that there is a determined ef^ 
fort by the Federal courts to sabotage the implementation of the 
death penalty.” 

I think that that has changed some, but Federal judges are deep- 
ly involved in this process, eis you know — ^it goes up through the 
State system and men over to the Federal system — and I t hink 
that sometimes too often, judges accept cases that deal with issues 
that cleeirly do not meet the legal standards, aUowing an entirely 
new appeal process to go for maybe a year or more. We have mul- 
tiple cases before the Supreme Court. A case goes to the U.S. Su- 
preme Court multiple times, to the courts of appeals multiple 
times, to the State supreme court multiple times, and you begin to 
wonder after a while if we are deeding with law or if we are just 
dealing with some theory that we can never reach finality in death 
penalty cases. And although they are the most serious kinds of 
cases, finality is necessary. 

Mr. Alsup, I know that you clerked for Justice Douglas, and he 
dissented in death penalty cases consistently, and if I am not mis- 
taken, along with Justices Marshall and Brennan, took the as- 
toundmg position in my view — at least Marshall and Brennan 
did — ^that the death pen^ty was cruel and unusual ptmishment as 
defined by the Constitution even though within the Constitution 
itself, it makes multiple references to the death penalty. 

I consider that to be the high-water mark of judicial activism 
when courts are declaring a plEunly accepted constitutional penalty 
and declaring it unconstitutional by a different view. 

I guess I would ask you if you would enforce the death penalty 
laws as they are interpreted by the Supreme Court today, and 
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would you comment on the cruel and imusual pxmishment argu- 
ment. 

Mr. Alsup. I think to answer your first question, the Supreme 
Court has made very clear, absolutely clear, that the death penally 
is constitutional, and as a district judge, I would fully apply that 
law; I would have no personal qualms in applying that law or in 
applying the death penalty in an appropriate case where Congress 
had imposed it. 

All I can say on the cruel and unusual point that I think you are 
referring to is that that argument by the Justices you mentioned 
was rejected by the majority in the Supreme Court, and it is not 
the law. 

Senator Sessions. I know that it is difficult to ask you to com- 
ment on a Justice you worked for. We all respect people for whom 
we have worked. But would you analyze the danger of a court that 
takes one clause of the Constitution and gives it an unusual con- 
struction in the face of multiple other clauses that appear to be 
plainly contrary to that? Would that trouble you? 

Mr. Alsup. That would trouble me, of course. Senator. I can only 
say that at that time — and it has been many years since that case, 
2 uid I do not remember the exact arguments back and forth; you 
will have to forgive me on that — ^but I can say that there were hon- 
est differences of opinion over that issue, and I cannot now recon- 
struct in my mind what the exact arguments were, but I do remem- 
ber that one argument that was made against the position of Jus- 
tice Douglas was exactly the one that you mentioned, which is that 
the death penalty is referred to or implied in a number of the other 
provisions of the Constitution. 

Senator Sessions. It talks about taking a life 

Mr. Alsup. Yes. 

Senator Sessions [continuing]. Only take life without due proc- 
ess refers to capital crimes, emd that sort of thing. 

So I think the Constitution contemplated the death penalty, and 
the reason why that is important to me is not because I am overly 
concerned about the death penalty — and I respect people who may 
disagree — ^it is the question of the passion of people opposed to the 
death penalty allowing that passion to overcome their legal judg- 
ment and responsibility as members wearing a robe of the Unit^ 
States. That is a big responsibility. 

I am kind of encovuaged, Mr. Chairman — and I know you have 
stood firm on these issues for so many years — ^that maybe the tide 
has turned on those questions, and maybe we are getting more 
judges who are prepared to follow the traditional, plain meaning of 
the Constitution. 

That is all I would have. I would say, Mr. Alsup, that I eiyoyed 
meeting with you and yovu* fiiend and mine from Mississippi State 
and Mobile, AL. I was really impressed by your work ethic. 

Senator Hatch, he says he gets up earlier than you, I believe, at 
5, and he is at work at 6. Senator Hatch is in the gym at 6. 

The Chairman. I get up at 5 to 5, I want you to know. [Laugh- 
ter.] 

Senator Sessions. It is heud to get up earlier than Senator 
Hatch. 
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Anyway, he has a great work ethic and is well-respected; lawyers 
from C 2 LUfomia have complimented him to the committee, and I 
think he has the kind of determination to make sin outstanding 
judge. 

Th ank you. 

The Chairkcan. Thank you. Senator Sessions. 

I wemt £ill of you to Imow how proud we are of you and how 
proud I will be to support each and every one of you. The record 
will remain open for follow-up questions until the close of business 
Thursday, July 15. 

I want to thank all of your family members for being here and 
others who are your friends and supporters. It is wonderful to see 
you all and to see what good famihes you have. Knowing what I 
know about yomr backgrounds, I am very, very impressed. 

So we are happy to have £dl of you here, and we will be happy 
to try to get you up before the Judiciary Committee as soon as we 
can and hopefrilly report you to the floor as soon as we possibly 
can. 

[The questionnaires of Judge Pechman, Judge Murguia, Mr. Jor- 
dan, Mr. Alsup and Mr. Wilson are retained in committee files.] 

The Chairman. With that, we will recess imtil further notice. 

[Whereupon, at 3:28 p.m., the committee was adjourned.] 
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Responses of Judge Marsha J. Pechman to Questions From Senator Hatch 

Question 1. In your view, what does Article HI of the Constitution authorize fed- 
eral judges to do? Specifically, do you believe that the judicial power encompasses 
the power to interpret existing law or to make new law? What are the limits on 
the scope of a federal judge’s power? 

Answer 1. The scope of authority granted to Article III iud^ is to interpret exist- 
ing law and to apply it to an actim case in controversy, keeping in mind the issues 
of standing, ripeness, and mootness. 

Question 2. What authorities may a federal judge legitimately use in determining 
the le^ effect of a statute or constitutional provision? Discuss how the use of these 
authorities is consistent with the exercise of the Article III judicial power. 

Answer 2. A District Court Judge should begin with the text of the act under am- 
sideration, the text of the Constitution, and any l^al precedents of the Supreme 
Court and of the circuit in which the ju^e sits. This list of authorities is consistent 
with the Article IK power that limits the role of the District Court Judge to inter- 
preting and applying law, not legislating. 

Question 3. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutions right not previously upheld by a court; 
(1) interpretation of the plain meaning of the text and original intent of the Framers 
of the Constitution, (2) discernment of the “community’s mterpretation” of constitu- 
tional text; see, William J. Brennan, ”1116 Constitution of the United States Contem- 
poraiw Ratification, Text and Teaching Sympositun, Georgetown University (October 
12, 1985) and (3) ratification of an amendment under Article V of the Constitution. 
Assess the impact of each approach on the judicial power provided by Article III of 
the Constitution. 

Answer 3. Approach number one is a legitimate route to take when reviewing a 
constitutional right whether or not it has previously been specifically ruled on. Al- 
though I am unfamiliar with the text referenced in approach number two, “discern- 
ment of the ‘communities interpretation’ of constitutional text” is not recognized as 
an appropriate approach. Approach number three would require that after ratifica- 
tion of an Amendment under Article V, the amendment becomes part of the Con- 
stitution itself and therefore it becomes the text to be examined. 

Question 4. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer 4. The analysis in both instances begins with the plain meaning of the 
statute (which is given the presumption of constitutionality), the text of me con- 
stitution, and controlling case law. In a case that is not one of first impression, I 
would apply controlling precedent. In the case of first impression (which, in my ex- 
perience as a trisd court judge, is rare, even when the litigants ui^ that position), 
your search for precedent would include review and guidance from analogous cases 
or the application of established standards of review. 

Question 5. In your view, what are the sources of law and methods of interpreta- 
tion used in reaching the Court’s judgment in the foUowing cases? How does the use 
of these sources of law impact the scope of the judicial power and the federal gov- 
ernment’s power under Article HI? A Griswold v. Connecticut, 381 U.S. 479 (1966); 
B. Alden v. Maine, 119 S.Ct. 2240 (1999). 

Answer 5. In both Griswold and in Alden, the Court looks outside the text of the 
Constitution and the Bill of R^hts. In Griswold the court held that the law forbid- 
ding use of contraceptives unconstitutionally intrudes upon the ri^t of marital pri- 
vacy, arguing that the First Amendment has a penumbra where privacy is protected 
from government intrusion and is fundamental. In Alden, the court held that Con- 
gress could not subject a state to suit in state court without its consent. The court 
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looked to histoiy, practice, precedent, and structure of the document to determine 
what is ‘^sidual” and confiimied that immunity from suit is a fundamental aspect 
of sovereignty that the states enjoyed before ratification and it is retained today. 
How this will impact the scope of judicial and federal govenunent power under Arti- 
cle in will certs^y be the subject of debate and s&olarly work in the years to 
come. Whenever there appears to be a necessity to retreat from the words of the 
text there is an opportunity to either expand or contract the court’s power or influ- 
ence. 

Question 6. Compare the following cases with respect to their fidelity to the text 
and original intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’s power and on the federal government’s power com- 
pared with the power of state governments. A. Wickard v. Filbum, 317 U.S. Ill 
(1942); B. United States v. Lopez, 514 U.S. 549 (1995). 

Answer 6. Wickard v. Filbum took an expanded view of what can be reg^ted 
under the commerce clause, reaching to intra-state activity and finding that it had 
interstate impact. The court held that the Agricultural Adjustment Act of 1938 was 
constitutional and that even local fanning activity may be reached by Congress if 
it exerts a substantial economic effect on interstate commerce. It has been used by 
scholars as the best example of the court yielding to the nationalist economic philos- 
ophy of the New Deal era, U.S. v. Lopez revisited the issue smd sought to clarify 
prior case law with a more restrictive view, finding that the regulated activity must 
have a direct impact on commerce and not an inferred impact. Lopez held that the 
possession of a gun in a local school zone is not economic activity that wotild have 
a substantial effect on commerce. 

Question 7. What role does the division of power between the national government 
and state governments play in our federal system? What impact does this division 
have on the liberty of the individual and power of federal judges? Assess the impact 
of the following cases on the division of power between the national and state gov- 
ernments. A. United States v. Lopez, 514 U.S. 549 (1995); B. Seminole Tribe of Flor- 
ida V. Florida, 517 U.S. 44 (1996); C. Printz v. United States, 521 U.S. 898 (1997); 
D. Colleges Savings Bank v. Florid Prepaid Postsecondary ^uc. Expense Bd., 119 
S Ct. 2219 (1999); E. Alden v. Maine, 119 S Ct. 2240 (1999). 

Answer 7. All five of the cases listed demonstrate the tension between the states’ 
powers and federal power. By a 5-4 majority each case has furthered the interpreta- 
tion that the states hold significant power to govern in the primary instance and 
the federal government is limted in what it may direct states to do or in when and 
where the states may be sued. United States v. Lopez held that the Gun Free School 
Zone Act of 1990 was unconstitutional as it exceeded Congress’ power under the 
commerce clause. Congress had not shown that regulating l£is local criminal activ- 
ity had a substantied impact Jiffecting interstate commerce. In Seminole Tribe v. 
Florida the court also concluded that Congress had exceeded its authority under the 
Eleventh Amendment emd that Congress cannot authorize suits by individual tribes 
against the states to enforce legislation without the states’ consent or waiver. Simi- 
lenly, in Printz v. U.S. the court also held that the Federal Government may not 
compel the states to administer or enact the Brady Act. College Saving Bank v. 
Florida again turned to the issue of sovereign immunity in declaring that without 
volimtaiy waiver the Trademark Remedy Clarification Act did not abrogate the 
states’ sovereign immunity. Finally, in Alden v. Maine the Supreme Court confirms 
that immunity from suit is a fundamental aspect of sovereignty that the states en- 
joyed before &e Constitution’s ratification and it is retained t^ay. The court sup- 
ported the state’s position that it could not be sued in state court for Fair Labor 
Standards A:t violations. This line of cases underscores the prerogatives of the 
states and the limitations of federal authority. K I am fortunate to be confirmed I 
will of course follow the holdings and any subsequent decisions. 


Responses of Judge Marsha J. Pechman to Questions From Senator Ashcroft 

Question 1. In your view, to what extent, if any, do the rights protected by the 
Constitution grow or shrink with changing historical circumstances? 

Answer 1. The rights protected by Qie Constitution do not grow or shrink. They 
are from time to time exeunined in &e light of new developments. For example, the 
advent of cars and airplanes had an effect on commerce. The telephone and the 
internet affect communication. These technical developments may require courts to 
review factual circumstances. However, the rights in the Constitution do not change. 
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Question 2. If a particular judge or court has a high rate of reversal on appeal, 
or by the Supreme Court, is that a problem? K it is, what can and should be done 
to remedy that problem? 

Answer 2. Yes, a high rate of reversal is a problem. Reversal can be the product 
of multiple converging issues. It can be caused by high volume workload, failure to 
adhere to precedent, adherence to past precedent, judicial temperament or dis- 
ability, failure of the trial court to develop a record for review, and the presentation 
on appeal of theories or issues not developed at the trial couurt level. The corrective 
measures for a single judge to take include: identifying or isolating the reason for 
reversal, and seartmng for a pattern and taking remedial steps to rectify the defi- 
ciency. It is also the obligation of each judge to assist his or her fellow judges to 
work coUegially to remedy a problem persistent to the court as a whole. 

Question 3, Is “substantive due process” a legitimate constitutional doctrine? 

Answer 3. Substantive due process has been recognized by the Supreme Court as 
recently as 1997 in the case of Washington v. Glucksberg, 521 U.S. 702. The Court, 
in reviewing the statute concerning assisted suicide, held that substantive due proc- 
ess has two features. First, that it protects hberties which are deeply rooted in the 
Nation’s history and tradition, and second that a careful description of the funda- 
mental liberty interest is required. Thus, in very limited circumstances it is a legiti- 
mate doctrine. 

Question 4. What is your understanding of the holding in United States v. Lopez, 
514 U.S. 549 (1995)? ^hat test would you apply to determine if a statute exceeded 
the power of Congress to enact under the Commerce Clause? 

Answer 4. In U.S. v. Lopez the court held that in the absence of a showing that 
the activities in question substantially affected interstate commerce Congress ex- 
ceeded its authority under the Commerce Clause by attempting to criminalize the 
possession of a gun in a school zone. The test to apply is whether the regulated ac- 
tivity arises out of, or is connected with, a commercial transaction which, viewed 
as a whole, substantially affects interstate commerce. 

Question 5. Is there an explicit racial classification that would survive strict scru- 
tiny? If yes, please explain what it would be? Would any such classification require 
a showing of particularized past discrimination? 

Answer 5. The Supreme Court, in Adarand Constructors Inc. v. Pen, indicated 
that courts must carefully review any use of race using the strict scrutiny test and 
the any program must be narrowly tailored and be based upon a compeUi^ govern- 
ment interest. I am unable to think of any such acceptable classification that would 
withstand Adarand’s strict scrutiny test. If confirmed I would, of course, review any 
classification by following Adarand and any subsequent case law. Particulairized 

& ast discrimination would be an important relevant factor but would not necessarily 
e determinative. 

Question 6. Is there a legislative classification that would fail rational basis re- 
view? 

Answer 6. Without text to examine, I am unable to think of einy classification 
which would fail rational basis review. Rational basis review merely requires that 
government show the classification “reasonably relates” to a legitimate government 
interest. 

Question 7. Is a state program that gives parents a set sum of money to be used 
by the parent to pay for tuition at emy school they choose, public, private, religious 
or non-sectarian constitutional? 

Answer 7. The Supreme Court decision in Agostini v. Felton did not squarely 
reach the issue of the constitutionality of school vouchers in general, leavi^ this 
issue subject to further development. If presented with a specific case at issue I 
would begin my review with the text of the statute, the Constitution, the presump- 
tion of constitutionality, and any precedent set by the Supreme Court and my cir- 
cuit. 

Question 8. Please define judicial activism. Is Lochner v. New York, 198 U.S. 46 
(1905), an example of judicii activism? Please identify three Supreme Court opin- 
ions that you believe are examples of judicial activism (not including Lochner if your 
answer to the Prior question was yes). Is Roe v. Wade, 410 U.S. 113 (1973), an ex- 
ample of judicial activism? 

Answer 8. The definition of judicial activism is when the court ignores precedent 
to achieve a desired result in a case and/or substitutes his or her judgment for that 
of the l^islature. Many judicial scholars have cited Lochner v. New York as an ex- 
ample. Other examples have included Dred Scott v. Sanford, Adkins v. Children’s 
Hospital of the District of Columbia, and Roe v. Wade. At the time Roe v. Wade was 
decided, it was argued by scholars that it was judicial activism. Subsequent case law 
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of Webster and Casey argues that it was founded on preredent. As a District Court 
Judge, I will faithfimy adhere to the decisions made ny the Supreme Court regard- 
less of label or my personal views. 

Responses of Judge Marsha J. Pechman to Questions From Senator Sessions 

Question 1. What do tou believe is the most important Supreme Court decision 
of the past 30 years? W/nat do you believe was the worst Supreme Court decision 
during this time? Please provide a brief explanation of your answer. 

Answer 1. Speaking as a tr^ judge, the case with the most direct inmact to the 
trial court is Daubert v. Merrill Dow Pharmaceuticals Inc., 516 U.S. 869 (1995). It 
has changed the way judges must view their role as gatekeepers to expert testi- 
mony, aluou^ Washington State, in State v. Copeland, 130 Wn.2d 244 (1996), has 
rejected the analysis of Daubert and continues to apply the Frye test. As a state 
court ju^e, I apply Frye; if confirmed, I would adhere to the Daubert^ amdysis. 

Again, as a trial coc^ judge, the worst decisions are those in which the opinions 
are so fractionalized that the rule of law cannot be ascertained or easily ^plied. 
This leaves the rule of law unsettled and the trial judge in a quandary. Furman 
V. Georgia, 408 U.S. 238 (1972) is an example where the justices did not speak with 
single voice. However, even the most fractionalized opinion must be decip^red and 
foUowed, and it would be inappropriate for a trial judge to label or denigrate any 
individual case as the ‘Vorst”. 


Responses of Judge Marsha J. Pechman to Questions From Senator Bob 

Smith 

Question 1. Leaving entirely aside the relevant Supreme Court precedent about 
the legal status of unborn children, do you as an individual believe that the imbom 
child is a fellow human being? 

Answer 1. As a judicial nominee, I must answer this question in the context of 
case law. Moreover, as a State Court trial judge in Washington I am further con- 
strained not to provide my personal views on this important question by my oath 
and the Washington State Code of Judicial Conduct. Washington Ethical Advisory 
Opinion 90-6 indicates that a judge shall not make any public comment concerning 
&e judge’s personal views on abortion. If confirmed, I would steadfastly follow the 
precedent of Planned Parenthood of Southwestern Pennsylvania v. Casey, 505 U.S. 
833 (1992), which holds that the State has a legitimate interest in protecting an un- 
born fetus. 

Question 2. As you know, the Supreme Court held in Roe v. Wade that the unborn 
child has no constitutional right to life before birth. Leaving entirely aside any obli- 
gation that you may or may not have as an inferior court judge to follow Supreme 
Court precedent, do you as ein individual believe that the Supreme Court was legally 
and/or morally wrong in determining that an unborn child, even in the final weeks 
of pregnancy, has no constitutional ri^t to life? 

Answer 2. Once again, I recognize that this is very important, however, if I am 
privileged to be confirmed I must be bound by the case law which has further devel- 
oped Roe v. Wade. Cas^ affirmed the principal that “the state has legitimate inter- 
ests firom the outset of^regnancy in protecting the health of the woman and the 
life of the fetus” (505 U.S. 833 at 846). I would follow this principal. As noted above, 
as a sitting trial judge I am constrained firom personal comments by Washington 
Ethical Advisory Opinion 90-6 whiA indicates that a judge shall not make any pub- 
lic comment on abortion. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer 3. Legislation enacted by Congress is presumed to be constitutional, and 
if I am fortunate to be confirmed, I will of course begin aiw analysis of the constitu- 
tionality of a statute with this premise in mind. I will further look to Casey and 
other Supreme Comi; cases for guidance. I have not read the act and I do not have 
an opinion about its constitutionality. In addition, I could not render an advisory 
opinion on an issue which may come before me. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an in^vidual r^ght to keep and bear arms? If so what are 
the limits, if any, of that right? 

Answer 4. In U.S. v. Muler, 307 U.S. 174 (1939), the Supreme Court protected 
the citizen’s right to own firearms that were ordinary militia weapons. Since Miller, 
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the court has not addressed the issue. I would, as a District Court Judge, be bound 
by this holding, and by any subsequent decisions of the Supreme Court. 

Question 5. Do you believe that the death penalty is constitutional? 

Answer 5. Yes, the Supreme Court has ruled so in Gregg v. Georgia, 428 U.S. 153 
(1976). 

Question 6. Would you have any personal, moral, or religious qualms about enforc- 
ing the death penalty as a judge? 

Answer 6. No. 1 would foDow the Gregg precedent and aU other subsequent hold- 
ings without regard to personal beliefs. 

Question 7. If a judge of an inferior court concludes that a Supreme Court prece- 
dent is itself clearly unconstitutional, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. None of which I am aware. 

Question 8. If you were a Supreme Court Justice, under what drcianstances 
would you vote to overrule a precMent of the Court? 

Answer 8. Only the Supreme Court may overrule itself, and even then only when 
using the appropriate analysis. In Cas^ v. Planned Parenthood, the Court outlined 
the questions wliich must be considered when overruling precedent: (1) Whether the 
rule has proven to be intolerable because it defies practical workability? (2) Whether 
the rule is subject to a kind a reliance that would lend a special hardship to the 
consequences of overruling and add inequity to the cost of repudiation? (3) Whether 
related principals of law have so far developed as to have left the old rule no more 
than a remnant of abamdoned doctrine? (4) Whether facts have so changed or have 
come to be seen so differently as to have robbed the old rule of significant applica- 
tion or justification? These are the principles which the Supreme Court requires to 
be applied before the Court may overrule itself. 


Responses of Carlos Murguia to Questions From Senator Smith 

Question 1. Leaving entirely aside the relevant Supreme Court precedent about 
the legal status of unborn children, do you as an individual believe that the unborn 
child is a fellow human being? 

Answer 1, As a federal judicial nominee, I feel bound to answer this question in 
the context of the law. K I am fortunate to be confirmed as a federal district court 
judge, I would be bound to uphold the law, as interpreted by the United States Su- 
preme Court and the Court of Appeals for the Tenth Circuit. In Planned Parenthood 
V. Casey, 505 U.S. 833 (1992), the Supreme Court recognized the state has a legiti- 
mate interest in protecting an unborn fetus. I would apply the relevant judicial 
precedent to any questions cxmceming the rights of the cmbom. I want to assure 
the Senate Judiciary Committee I have no personsJ views that would interfere with 
my ability to follow and apply precedent. 

Question 2. As you know, the Supreme Court held in Roe v. 'Wade that the unborn 
child has no constitutional right to life before birth. Leaving entirely aside any obli- 
gation that you may or may not have as an inferior court judge to follow Supreme 
Court precedent, do you as an individual believe that the Supreme Court was legally 
an^or morally wrong in determining that an unborn child, even in the final weeks 
of pregnancy, has no constitutional r^Jit to life? 

Answer 2. I read Roe v. Wade, 410 U.S. 113 (1973), as holding that the State has 
an interest in protecting an unborn fetus, and that this interest becomes more sig- 
nificant as the fetus develops. The Court in Planned Parenthood v. Casey, 505 U.S. 
833 (1992), further clarifiec! and expanded on this holding. In Casey, The Supreme 
Court addressed an unborn child’s constitutional right to life. If confirmed, I would 
apply Casey together with other relevant precedent whenever that issue were to be 
presented to the court. I want to assure the Senate Judiciary Clommittee I have no 
personal views that would interfere with my ability to follow and apply precedent. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer 3. An Act of Congress is presumed to be constitutional. If partial-birth 
abortion legislation were to come before me as a district court judge, I would begin 
with that premise, and look to all relevant precedent, including Planned Parenthood 
V. Casey, 505 U.S. 833 (1992). 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual right to keep and bear arms? If so, what are 
the limits, if any, of that right? 
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Answer 4. On its face, the Second Amendment appears to protect a right to keep 
and bear arms. Like other constitutional rights, the rights granted by the Second 
Amendment are subject to some limitations. If confirmra, I would look to the plain 
language of the Second Amendment together with eiU relevant judicial precedent to 
decide any Second Amendment issues. 

Question 5. Do you believe the death penalty is constitutional? 

Answer 5. The death penalty has bem held to be constitutionEil by the Supreme 
Court in Gregg v. Georgia, 428 U.S. 153 (1976). I wordd follow the holding of the 
Supreme Court. 

Question 6. Would you have any personal, moral, or religious qualms about enforc- 
ing the death penalty as a judge? 

Answer 6. No, I do not. 

Question 7. 1i a. judge of an inferior court concludes that a Supreme Court prece- 
dent is itself clearly unconstitutional, are there any circumstances under whidi the 
Judge may refuse to apply that precedent to the case before hiiri or her? 

Answer 7. None of which I am aware. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer 8. Overruling a prior decision should be reserved only for rare occasions 
and, as the question suggests, only by the Supreme Court. A Simreme Court prece- 
dent should only be overruled by me Supreme Court, and only if it is clearly wrong, 
if its continued validity causes ^at injustice, and if no greater injustice would te 
caused by its invalidation. Agostini v. Felton, 521 U.S. 203 (1^7). 


Response of Carlos Murguia to a Question From Senator Sessions 

Question 1. What do you believe is the most important Supreme Court decision 
of the past 30 years? What do you believe was the worst Supreme Court decision 
during this time? Please provide a brief explanation of your answer. 

I believe it is difficult to chMacterize one decision as the “most important” or 
“worst.” An important decision was M.L.B. v. S.L.J., 519 U.S. 102 (1996). The Court 
held that the access to an appellate court of a parent whose custody rights have 
been temwated cannot be conditioned on the parent’s ability to pay for that access. 
The decision reinforces the principle that the legal system should available to all, 
re^rdless of their ability to pay, especially when issues involving family relation- 
ships are involved. I cannot think of a “worst” case within the next 30 years. I do 
believe that Lochner v. New York, 195 U.S. 45 (1905) was improperly decided. The 
Lochner Court substituted its own social and economic beUefs for the judgment of 
a legislative body that had been elected to make those policy (Voices. 


Responses of Carlos Murguia to Additional Questions From Senator 

Sessions 

Question lA. The majority of your legal career has been spent as a State district 
court ju^e. In fact, your questionnaire indicates that you have spent very little 
time in FMeral Court as a practitioner. In fact, your questionnaire indicates that 
your legal practice has been in State Courts of Record nearly 98 percent of the time, 
and in Federal Court only 2 percent of the time. Do you thmk that your lack of ex- 
perience in the Federal system will pose any difficulties for you to ^actively serve 
as a District Court Judge? 

^swer LA. I would hope not, and I truly do not believe it will. Based on my 
traini^ and experience as im attorney and state trial court judre, I believe I can 
effectively carry out my duties as a f^eral district court judge. The Kemsas rules 
of civil and criminal procedure are patterned after the federad rules and during the 
past nine years as a state trial court judge, I have a appUed those rules in the cases 
that I have heard. Effective July 1, 1993, Kansas began using sentencing guidelines 
for the criminal sentencing of convicted felons. The Kansas guidelines are similar 
to the federail sentendng guidelines that are presently being used by the federal dis- 
trict court. As a state trial court judge, I have been involved in several cases where 
federal rights and issues have been raised and ruled on. 

Question IB. What attributes do you bring to bear that will help ensure an effec- 
tive transition? 

Answer IB. If I 2 un fortunate enough to be confirmed, I believe my transition 
would be comparable to my transition from private practice to the state court bench. 
I have extensive experience in effective case management and courtroom control 
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that I have developed over the past nme years on the state court bench. I would 
also commit the time and effort necessary to familiarize myself with the differences 
between the federal and state court systems. 1 plan to work very diligently to pre- 
ppe for the different federal procedures used in civil and criming cases, and to re- 
view and study the substantive areas of federal law that are new to me. I am a 
haid worker and will conscientiously attempt to carry out my judicial duties fairly 
and properly. 

Question 2A. Your biography also lists that you have been a member of some orga- 
nizations that lobby before Congress. At least one of these organizations has taken 
very public positions in support of affirmative action programs. In a suit challenging 
a government racial classification, preference, quota or set-aside, wiE you follow the 
1995 Adamnd v. Pena decision and subject that racial preference to tile strict scru- 
tiny standari? 

Answer 2A. If I am fortunate enough to be confirmed, I will faithfully uphold the 
Constitution of the United States and foUow the precedents of the Supreme Court 
and the Tenth Circuit Court of Appeals. I will follow Adarand, and all other rel- 
evant Supreme Court precedent, and subject racial preferences to the strict scrutiny 
standard. 

Question 2S. In your personal legal opinion, how difficult is it for a prvemment 
program or statute to survive strict scrutiny? 

Amswer 2B. Based on the Adarand decision, it is eictremely difficult for any gov- 
ernment program or statute that is based on racial, or suspect, classifications to sur- 
vive strict scrutiny. In Adarand, the Court held that any program or statute which 
is based on a racial classification is subject to the strict scrutiny test, and the pro- 
gram or statute must be narrowly tailored to respond to a specif compelling state 
interest. 

Question 2C. As general legal proposition, do you believe that voter referenda 
should be scrutinized more closely by the judiciary than laws enacted by legisla- 
tures? 

Answer 2C. In my opinion, voter referenda should be scrutinized in the same 
manner as laws enacted by legislatures. A court should begin with the presumption 
that the referendum is constitutional. Further analysis would include a review of 
the language used in the referendum, the Constitution, and relevant Supreme Court 
and appellate court precedent 


Responses of Carlos Mubguia to Questions From Senator Ashcroft 

Question 1. In your view, to what extent, if any, do the rights protected by the 
Constitution grow or shrink with changmg historic^ circumstances? 

Answer 1. In my opinion, although times may change, the ri^ts contained in the 
Constitution stay the same. A federal district court jiS^ should interpret constitu- 
tional rights by looking at the language of the Constitution and relevant Supreme 
Court precedent. 

Question 2. If a particular jud^ or court has a high rate of reversal on appeal, 
or by the Supreme Court, is that a problem? If it is, what can and should be done 
to remedy that problem? 

Answer 2. It could be a problem depending on the reasons for the reversals and 
the frequency of the reversals. A possible remedy would be for the court to review 
the reason(s) for the reversal, such as: are the reversals for procedural or sub- 
stantive reasons, is the court failing to make sufficient finding of fact, are the facts 
improperly being applied to the law, is the court improperly applying the law, and 
is the court not following controUing legal precedent. 

Question 3. Is “substantive due process” a legitimate constitutional doctrine? 

Answer 3. “Substantive due process” is a term which has been used in different 
contexts by various le^ commentators and courts. In Washington v. Qluchsberg, 
521 U.S. 702 (1997), Chief Justice Rehnquist describes two primary features of “sub- 
stantive due process.” First, the Due Process Clause protects those fundamental 
ri^ts and liberties which are objectively, deeply rooted in the nation’s history and 
tradition. Secondly, the status must provide a careful description of the asserted 
fundamental liberty interest. The Glucksberg analysis of the “substantive due proc- 
ess” issue serves as a guide for any court that is presented with that issue. In my 
opinion, due process is to be interpreted and enforced pursuant to the Constitution 
and relevant Supreme Court pref*dent. A court should not create rights that are 
not already in the Constitution. 
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Question 4. What is your understanding of the holding in United States v. Lopez, 
614 U.S. 549 (1996)? What test would you apply to detenmne if a statute exce^ed 
the power of Congress to enact under the Commerce Clause? 

Answer 4. My understanding is Lopez held that provisions of the Gtm-Free School 
2iones Act of 1990 were unconstitutional based on Congress exceeding its authority 
under the Commerce Clause. The Court held that Coi^ess impro^rly relied on its 
authority to regulate interstate commerce to regulate intrastate criminal activity. If 
fortunate enough to be confirmed, the test I would apply would be to begin with 
the presianption that the statue is constitutional, follows by a review of the lan- 
guage in the statute, the Constitution, and relevant Supreme Court precedent and 
appellate court piecedent. 

Question 5. Is there an explicit racial dassifiication that would siirvive strict scru- 
tiny? If yes, please explain what it would be? Would any such classification require 
a showing of particularize past discrimination? 

Answer 5. None of which I am aware. The Supreme Court holding in Adarand 
V. Pena, 515 U.S. 200 (1995) is clear that any racial classification is subject to strict 
scrutiny analysis. The strict scrutiny analysis is the most stringent analysis a court 
may use. The burden would be on the proponent of the classification to prove that 
the classification is narrowly tailored to respond to a specific compelling government 
interest. 

Question 6. Is there a legislative classification that would fail rational basis re- 
view? 

Answer 6. It would be difficult for a legislative classification to fail a rational 
basis review. In City of Cleburne, Texas v. Cleburne Living Center, 473 U.S. 432 
(1985), the Court held that legislation is presumed to be valid and will be sustained 
if the classification drawn by the legislation is rationally related to a legitimate 
state interest. A rational basis review of a legislative classification would depend on 
the language used in classification, the Constitution, and relevant Supreme Court 
and appellate court precedent. 

Question 7. Is a state program that gives parents a set sum of money to be used 
by the parents to pay for tuition at any school they choose, public, private, re%ious 
or non-sectarian, constitutional? 

Answer 7. A state program based on state legislation has a presumption of con- 
stitutionality. In Jackson v. Benson, 578 N.W. 2d 602 (1998), cert, denied. 119 S. 
Ct. 466 (1998), the Wisconsin Supreme Court upheld a program of this nature by 
relying on existing Supreme Court Establishment Clause precedent. An analysis of 
the constitutionality of a state program would consist of a review of the language 
used in the legislation enacting the state program, the Constitution, and relevant 
Supreme Court and appellate court precedent. 

Question 8. Please define judicial activism. Is Lochner v. New York, 198 U.S. 45 
(1W5) an example of judicial activism? Please identify three Supreme Court opin- 
ions that you believe are examples of judicial activism (not indud^ Lochner if your 
answer to the prior question was yes). Is Roe v. Wade, 410 U.S. 113 (1973) an exam- 
ple of judicial activism? 

Answer 8. In my opinion, judicial activism is disregarding the inherent limits on 
judicial authority Tinder the Constitution and a judiciM activist is a judge who seeks 
to legislate from the bench. The role of a judge is not to make laws but to interpret 
and enforce the Constitution and be boimd by relevant Supreme Court precedent, 
I do not believe that Lochner was properly decided. In Lochner, the Court appears 
to have interjected its own personsd philosophies and policy views instead of a fair 
interpretation of the Constitution. Three other Supreme Court opinions that appear 
to be examples of judicial activism are: Adkins v. Children’s Hospital, 261 U.S. 528 
(1923), in which the Court struck down a District of Columbia minimum wa^ stat- 
ute for women; Jay Burns Baking Co. v. Bryan, 264 U.S, 604 (1924), in which the 
Court struck down a law fixing the weight of loaves of bread; and Morehead v. New 
York, 298 U.S. 687 (1936), in which the Court invalidated a state minimum wage 
law for women. In Roe, the Court foimd that a woman has a right to an abortion 
based on privacy rights that exist in the “penumbras" of the Constitution. Since Roe, 
the Court in Planned Parenthood v. Casey, 505 U.S. 833 (19^), held that the State 
had a legitimate interest in protecting an unborn fetus. If I am confirmed as a fed- 
eral district court judge, I would be required to follow Supreme Court precedent ir- 
respective of my personal views of the holding. I would apply the relevant judicial 
precedent to any questions concerning the rights of the untam. 
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Responses of Carlos Morguia to Questions From Senator Hatch 

Question 1. In your view, what does Article III of the Constitution authorize fed- 
eral judges to do? Specificily, do you believe that the judicial power encomi^ses 
the power to interpret existing law or to make new law? What are the limits on 
the scope of a federal judge’s power? 

Answer 1. Article III vests the judicial power of the United States “in one Su- 
preme Court and in such inferior courts as the Con^ss may from time to time or- 
dain and establish.” The judicial power shall extend to all cases arising under the 
Constitution and the laws of the United States. The role of a federal judge is to 
apply and enforce the Constitution and not to legislate from the bench and make 
new laws. In doing so, a court should look at the language of the Constitution, or 
statute, and be bound to follow relevant Supreme Court and appellate court prece- 
dent. The limits on the scope of federal judicial power are to apply the law only to 
cases in controversy and within the court’s jurisdiction. 

Question 2. What authorities may a federal judge legitimately use in determining 
the legal effect of a statute or constitutional provision? Discuss how the use of these 
authorities in consistent with the exercise of the Article HI judicial power. 

Answer 2. A judge should analyze the legal effect of a statute or constitutional 
provision by reviewing the language of the statute or provision, the Constitution and 
relevant Supreme Court and appellate court precedent. In reviewing the statute or 
provision, a court should look at the text and plain meaning of the language used, 
and only if that language is ambiguous, should a court resort to an examination of 
its legislative history. 

Question 3. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutional right not previously upheld by a court (1) 
interpretation of the plain meaning of the text and origmal intent of the Framers 
of the Constitution; (2) discernment of the “community’s interpretation” of constitu- 
tional text, see William J. Brennan, The Constitution of the United States: Contem- 
porary Ratification, Text and Teaching Symposimn, Georgetown University (October 
12, 1985); and (3) ratification of an amendment under Article V of the Constitution. 
Assess the impact of each approach on the judicial power provided by Article HI of 
the Constitution. 

Answer 3. I believe that only the Supreme Court should consider a claim based 
on a constitutional right not previously upheld by a court, and further that consider- 
ation should only take place on very rare occasions. In response to the question: (1) 
It is presumed legitimate for a judge to review the language used in the Act, statute 
or constitutional provision; the language of the Constitution; and relevant Supreme 
Court and appellate court precedent. (2) The “community’s interpretation” approach 
would be suspect and contrary to the constitutional function of judicial review, (3) 
The Constitution is clear that Article V is a legitimate method by which the Con- 
stitution may be amended. An amendment enacted pursuant to Article V should be 
given the same force and effect as other constitutional rights. Judicial review of that 
amendment would be based on its language, the Constitution, and relevant Supreme 
Court and appellate court precedent. 

Question 4. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer 4. If I am fortunate enough to be confirmed, my analysis of a case ihat 
is not one of first impression would begin with the presumption that ihe statute is 
constitutional. I would then review the language of the statute, the Constitution, 
and relevant Supreme Court and appellate court precedent For a case of first im- 
pression, it is very rare to find a case that has no existing precedent in one form 
or another. However, if a case of first inmression were to come before me, I would 
review the language of the statute, the Constitution, and relevant Supreme Court 
and appellate court precedent. 

Question 5. In your view, what are the somrces of law and methods of inteiT>reta- 
tion used in reaching the Court’s judgment in the following cases? How does the use 
of these sources of law impact the scope of the judicial power and the federal gov- 
ernment’s power under Article HI? (A) Griswold v. Connecticut, 881 U.S. 479 (1^6); 
(B) Mden v. Maine, 119 S. Ct 2240 (1999). 

Answer 5A. In Griswold, the Court found a right to privacy in the Constitution. 
The Court looked at the Bill of Rights as a whole and found a right of privacy in 
the “penumbras” of the First, Third, Fourth, Fifth, Nin^ and Fourteenth Amend- 
ments. The Court found that the state law in question violated an individual’s right 
to privacy. The Court’s holding appears to be based on the Court’s interpretation 
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of the Constitution, a review of the language of the statute in question and relevant 
Supreme Court precedent. 

Answer 5B. In Alden, the Court held that a State’s sovereign immunity applies 
to lawsuits brought in their own state courts (as well as federal courts) by private 
individuals. The Court went on to hold that this immunity caimot be abrogated by 
Congress acting pursuant to its Article I legislative authority. The Supreme Court’s 
holdit^ appears to be based on the Court’s interpretation of the Constitution, its re- 
view of the language of the Fair Labor Standards Act and relevant Supreme Court 
precedent. 

Question 6. Compare the following cases with respect to their fidelity to the test 
and original intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’s power and on the federal government’s power com- 
pared with the power of state governments. (A) Wickard v. Filhum, 317 U.S. Ill 
(1942); (B) United States v. Lopez, 514 U.S. 549 (1995). 

Answer 6A. In Wickard, the C!ourt upheld the provisions of the Agricultural Ad- 
justment Act of 1938 dealing with the penalties for exceeding statutory limits on 
wheat production based on the Commerce Clause, "rhe Court found that the statute 
was constitutional based on Congress’s authority to regulate interstate conunerce. 
It appears the Court interpreted the Constitution to allow Congress to regulate 
interstate commerce in this particular area (agriculture), even when the commerce 
was entirely intrastate, and in this case, Congressional authority should be given 
full force and effect. 

Answer 6B. In Lopez, the Court struck down the Gun-Free Zones Act of 1990 
which made it a federal crime to possess firearms within 1000 feet of a school. The 
Court found the Act unconstitutionally attempted to use Congress’s right to regulate 
interstate commerce by appl 3 ring it to an intrastate criminal activity. The Court held 
that this t\q)e of activity as set out in the Act was subject to State regulation and 
not federal. The Court held that Confess had failed to appropriately identify the 
conditions under which Congress cotild regulate this intrastate activity. These cases 
illustrate the Court’s holding on the limitations of Congressional authority under 
the Commerce Clause and the obligation of the Court to preserve the autonomy of 
the States within the federal system in this particular area. 

Question 7. What role does the division of power between the national ravemment 
and state governments play_ in our federal system? What impact does this division 
have on the liberty of me individual and the power of federal judges? Assess the 
impact of the following cases on the division of power between the national and 
state governments. (A) United States v. Lopez, 614 U.S. 549 (1995); (B) Seminole 
'Mbe of Florida v. Florida, 517 U.S. 44 (1996); (C) Printz v. United States, 521 U.S. 
898 (1997); (D) College Savings Bank v. Florida Prepaid Postsecondary Educ. Ex- 
pense Bd., 119 S. Ct. 2219 (1999); (E) Alden v. Maine, 119 S. Ct. 2240 (1999). 

Our system of government is founded on the principle of separation of powers. 
The three separate brsmches of government are each dependent on the other to func- 
tion according to their proper constitutional role. The relationship between the fed- 
eral government and state governments is similar. The Constitution is the soinrce 
for the separation of power doctrine, individual personal liberty rights and the au- 
thority of federal judges. Any impact that a separation of power issue may have is 
to be guided and decided by the Constitution and relevant Supreme Court prece- 
dent. Our justice sj'stem has thrived because of the balance of powers and the faith 
placed in the judiciary by the American people. 

Answer 7A. In Lopez, the Court found that Conmss’s authority to regulate inter- 
state commerce under the Commerce Clause had been exceeded in thrs Act. The 
Court found the Act was intended to address criminal activities that should be bet- 
ter left to State regulation under its general police i»wers. The Court held that Con- 
gress had failed to appropriately identify the conditions under which Congress could 
regulate this intrastate activity. 

Answer 7B. In Seminole Tribe, the Court determined that Congress cannot use 
its Commerce power to limit a State’s sovereign immunity from civil suits. The 
Court held that suits seeking injunctive relief from violations of federal rights may 
only get past the Eleventh Miendment barrier if Congress has not already enacted 
a remedial statute to enforce those rights. 

Answer 7C. In Printz, the Court found that provisions of the Brady Handgun Vio- 
lence Prevention Act requiring state and local law enforcement officers to conduct 
background checks on prospective h^mdgun purchasers and to perform certain re- 
lated tasks violated the Constitution. Under the principle of dual sovereimity, the 
Court held that the State’s sovereignty was paramount in holding that Confess 
may not compel the States to enact or administer a federal regulatory program. 
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Answer 7D and E. In College Savings Bank and AMen. the Court held that a 
State’s sovereign immunity applies to lawsuits brought against States in state 
coiuts (as well as federal courts). The Court went on to hold that this immunity can- 
not be abroMted by Congress acting pursuant to its Article I legislative authority. 
The Court field that the State’s immunity does not apply to suits brou^t by the 
United States and can be abrogated by Congress pursuant to the Fourteenth 
Amendment, by Congressional attempts to seek voluntary consents to private suits 
or by unequivocal waiver of immunity by the States themselves. These cases illus- 
trate the imitations that the Court has found in regards to Congress when Con- 
gress attempts to encroach on the States’ autonomy. 


Responses of Adalbeeto Jordan to Questions From Senator Hatch 

Question 1. In your view what does Article III of the Constitution authorize fed- 
eral judges to dor Specifically, do you believe that the judicial power encom^sses 
the power to interpret existing law or to make new law? What are the limits on 
the scope of a federal judge’s power? 

Answer 1. In my view, Article III authorizes federal judges to adjudicate concrete 
legal controvereies where there is proper subject-matter and personal jurisdiction. 
Jud^s are intei^ireters of constitutional and/or statutoiy language, and should not 
be in the business of making new law. 

There are numerous limits on the scope of a federal judge’s power, including the 
text of the Constitution, the separation of powers inherent in our governmental 
scheme, the respect due to coordinate branches of the federal government, the bad- 
ance of power between the federal and state governments, the presumption of valid- 
ity for legislation, and the “case of controversy” requirement of Article III of the 
Constitution (and its attendant principles, e.g., mootness, ripeness, and standix^}. 

Question 2. What authorities may a federal judge legitimately use in determining 
the legal effect of a statute or constitutional provision? Discuss now the use of these 
authorities is consistent with the exercise of the Article HI judicial power. 

Answer 2. A federal judge may properly use the following autnorities in deter- 
mining the legal effect of a statute or constitutional provision; the text of the provi- 
sion; precedent; historical sources which demonstrate the practices existing at the 
time of enactment; legal documents or writings which shed light on the intent of 
those who drafted the provision (e.g.. The Federalist); the legm antecedents of the 
provision and judicial interpretatioas of those antecedents; legislative history; legal 
treaties, commentaries, books, and law review articles; canons of statutory construc- 
tion, and legal and non-Iegal dictionaries. 

A judge should begin his or her analysis of a constitutional or statutory provision 
with the provision’s language and use the plain meaning of the text to determine 
the provision’s legal effect. By focusing on their text of the provision, a judge stays 
within his or her Article HI authority. There are, however, rare situations when the 
provision’s meaning is not apparent from the text, or when there is no constitutional 
text speaking to tfie precise question presented, and in those situations the addi- 
tional authorities mentioned above can and should be used to discern the provision’s 
legal effect or the result mandated by the Constitution. See e.g, Priniz v. United 
States, 521 U.S. 898, 117 S. Ct. 2366, 2370 (1997) (“Because there is no constitu- 
tional text speaking to this precise question, the answer * * * must be sought in 
historical understanding and practice, in the structure of the Constitution, and in 
the jurisprudence of this Court.”). 

Question 3. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutional right not previously upheld by the court: 
(1) interpretation of the plain meanir^ of the text and original intent of the fi-amers 
of the Constitution; (2) discernment of the “community’s interpretation” of constitu- 
tional text, see William J. Brennan, The Constitution of the United States: Contem- 
porary Ratification, Text and Teaching Symposium, Georgetown University (October 
12, 1985); and (3) ratification of an amendment imder Article V of the Constitution. 
Assess the impact of each approach on the judicial power provided by Article HI of 
the Constitution. 

Answer 3. A court acts legitimately when it interprets the plain meaning of the 
text and seeks to ascertain the original intent of the Constitution’s framers. A court 
also acts properly when it analyzes the ratification of an amendment under Article 
V of the Constitution. As explained in my answer to maestion 2 above, the use of 
these authorities is perfectly coimistent with the judicial power conferred by Article 
III. A court acts within its proper role when it interprets constitutional text, as well 
as when it considers the impact of an amendment to the Constitution. See e.g.. Col- 
lege Savings Bank v. Florida Prepaid Postsecondary Education Expense Bd., 119 S. 
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Ct. 2219, 1999 WL 412639, *3 (1999) (explainiog the impact of the Fourteenth 
Amendment, which was enacted after the Eleventh Amendment, on the federal-state 
balance). 

1 have not read Justice Brennan’s materials for the 1985 Georgetown teaching 
sjanposium, thou^ I have found some law review articles referenciag those mate- 
rials. See e.g., J. Eubenfeld, Reading the Constitution as Spoken, 104 Yale L. J. 
1119, 1185 n. 66 (1995). I therefore find it difficult to answer the portion of the 
question relating to Justire Brennan’s view of “community interpretation.” If, how- 
ever, by “community interpretation” Justice Brennan means that a judge seeas the 
community’s interpretation when he ascertains the meaning of constitutional text 
and takes it upcin himself or herself to speak for the community when he or she 
feels the public is mistaken, then in my view the judge has stepped outside of his 
or her proper judicial role. 

Question 4. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer 4. If a statute was challenged on constitutional grounds in a case ihat 
was not one of first impression, I would first determine whether there was binding 
precedent from the Supreme Coiut or the Eleventh Circuit (which 1 would be bound 
to foHow). If so, the analysis would end there, and I would apply the binding prece- 
dent to resolve the case. If the only cases addressing the issue were not from the 
Supreme Court or the Eleventh Circuit, I would read those cases to get an idea of 
how other courts had resolved the issue. I would then put those cases to the side, 
and determine the meaning of the statute by looking at its text. Next, I woidd turn 
to the constitutional provision at issue, analyze its language and history, and deter- 
mine how the provision had been interpret^ by courts in other scenarios in order 
to discern its core principle(s) and the appropriate standard of review. Finally, I 
would review the statue under the relevant constitutional principles, keeping in 
mind that legislation is clothed with a presumption of validity and that in our sys- 
tem legislatures are not prohibited from enacting innovative legislation to tackle me 
problems of the day. 

If a statute was challenged on constitutional grounds in a case of first impression, 
my analysis would be the same as above, except that I would not be able to use 
or rely on any cases directly on point. 

Question 5A In your view, what are the sources of law and methods of interpreta- 
tion used in reachmg the Court’s judgment in the following cases? How does the use 
of these sources of law impact the scope of the judicial power and the federal gov- 
ernment’s power under Article IK? Griswold v. Connecticut, 381 U.S. 479 (1966). 

Answer 5A. In Griswold the Court held that a Connecticut statute prohibiting the 
use of contraceptives (as well as the aiding and abetting of such use) was unconsti- 
tutional because it violated the marital right of privaCT, which was within the pe- 
numbras of specific guarantees of the Bill of Ri^ts. The Court stated that it was 
not relying on cases like Lochner because it did not sit as a super-legislature. Ac- 
knowled^g that the “association of people” was not mentioned in the Constitution 
or the Bill of Rights, the Court explains that it had been found, in prior rulings, 
to be included in and protected by the First Amendment. Using these rulings and 
others, the Court said tiiat specific guarentees of the Bill of Rights had “penumbras, 
formed by emanations from those guarantees that help give them life and sub- 
stance.” The Court then concluded ^t marital privacy was among those rights in 
the zone of privacy protected by the penumbras of me First, Fourth, and Fifth 
Amendments. Justices Harlan and White, who concurred in the judgment but did 
not join the Court’s opinion, relied on the liberto interest protected by the due proc- 
ess clause of the Fourteenth Amendment. The (court’s majority opinion in Griswold, 
which concluded that the ^ecific guarantees of the Bill of Rights had penumbras, 
expanded the scope of judicial power and limited the ability of the national and 
state governments to legislate in certain areas. 

Question SB. Alden v. Maine, 119 S. Ct. 2240 (1999). 

Answer 5B. In Alden, the Court ruled that Congress could not use Article I to sub- 
ject a state to suit in state court (in this particular case, for alleged violations of 
the Fair Labor Standards Act) without its consent. The Court’s opinion first found 
that the Constitution’s structure and history (as well as the Court’s cases) made 
clear that immunity from suit was a fundamental aspect of the sovereignty enjoyed 
by the states prior to ratification, and that such immunity was retainM by the 
states unless the Constitution or its Amendments altered it. In reaching this initial 
conclusion, the Court relied on constitutional text, secondary sources Ime The Fed- 
eralist and Blackstone, past and present Court decisions, fiie ratification debates, 
and the history of the Eleventh Amendment (which the Court found was enacted 
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to restore the original constitutional understanding). The Court’s opinion then con- 
cluded that Congress could not subject the states to suit in their own courts under 
Article 1 (though it could do so under the Fourteenth Amendment). The Court relied 
on the same sources cited above to reach this conclusion. As the Court put it, its 
analysis considered “history, practice, precedent, and the structure of the Constitu- 
tion.” Finally, the Court’s opinion found that Maine (the state being sued under the 
FLSA) had not waived its immunity or consented to suit. 

The Court’s opinion in Alden used traditional sources of judicial interpretation. 
The opinion will, it appears, impact the power of the federal government, first by 
concluding that Congress cannot subject a state to suit under Article I of the Con- 
stitution (but can do so under the Fourteenth Amendment), second by explsdning 
that a state’s immunity does not bar suits by the federal ^vemment, and third by 
noting that the federal government can, if it deems a matter to be compeUing, sue 
a state to fijrther national interests. 

Question 6. Compare the following cases with respect to their fidelity to the text 
and original intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’ power and on the federad govemnmnft power com- 
pared with the power of state governments. (A) Wickard v. Filbum, 317 U.S. Ill 
(1942); (B) United States v. Lopez, 514 U.S. 549, (1995). 

Answer 6A. Wickard and Lopez represent somewhat different — ^thou^t imt nec- 
essarily irreconcilable — ^visions of our constitutional structure and the division of 
power between the federal and state governments. Wickard, decided unanimously 
in 1942 (while the United States was fighting World War II on several fronts), held 
that a federal statute govemir^ (and limiting) wheat production could constitu- 
tionally be applied to wheat not intended to any part for commerce, but wholly for 
consumption within the farm in which the wheat was grown. Lopez decided in 1996, 
held that Congress had exceeded its authority under the commerce clatise by crim- 
inalizing the possession of a firearm within a school zone, where the federal statute 
did not regulate a commercial activity or contain a requirement that the possession 
of the firearm be connected in any way to interstate commerce. 

Despite their different results, both opinions reviewed the relevant constitutional 
text as well as the history of federal commercial relation. In addition, both cases 
illustrated the critical role that federal courts play iu determining the federal state 
balance in our system. Disputes about the appropriate division of power between the 
federal government and the states will usu^y be resolved by the judiciary, thereby 
enhancing the role of coiurts in that debate. 

Answer 6B. As Lopez itself explained, Wickard (and similar cases) expanded the 
“previously defined authority of Congress” under the commerce clauw, and “re- 
flected a view that earlier commerce clause cases artificially had constrained the au- 
thority of Congress to regulate interstate commerce.” As Lopez also made clear, even 
under cases like Wickard there is an outer limit to Congress’ power under the com- 
merce clause. With respect to what may be described as intrastate transactions, 
Lopez said tltot Congress can “regulate those activities having a substential relation 
to interstate commerce, i.e., those activities that substantially affect interstate com- 
merce.” Lopez stated that although Wickard “was perhaps the most far reaching ex- 
ample of commerce clause authority over intrastate activity,” the statute in Wickard 
regulated economic in commercial activity in a way that the criminal statute in 
Lopez did not. In footnote 3, Lopez also noted that the federal statute criminalizing 
the possession of a firearm in a school zone might have upset the relation between 
federal and state criminal jurisdiction. 

Question 7. What rule does the division of power between the national govern- 
ment and state governments play in our federal system? What impact does tMs divi- 
sion have on the liberty of the individual and the power of federal judges? Assess 
the impact of the following cases on the division of power between the national and 
state Mvemments. (A) United States v. Lopez, 514 U.S. 549 (1995); (B) Seminole 
Tribe of Florida v. Florida, 617 U.S. 44 (1996); (C) Printz v. United States, 521 U.S. 
898 (1997); (D) College Savings Bank of Florida v. Florida Prepaid Postsecondary 
Education Expense Bd., 119 S. Ct. 2219 (1999); (E) Alden v. Maine, 119 S. Ct. 2240 
(1999). 

Answers 7A-E. The division of power between the federal ^vemment and the 
state governments is very important to our constitutional system. The Constitution 
gives the federal government exclusive authority over certain matters, as the fram- 
ers understood that there are matters of national importance where a single voice 
is essential. As the same time the structure of our system and the Tenth and Elev- 
enth Amendments make clear that federal power is limited. For individuals, limited 
national power means less federal regulation. 
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States play an indispensable and, as the Supreme Court has said, sovereign role 
in our system. See Alden v. Maine, 119 S. Ct. 2240, 1999 WL 41267, *^*6 (1999). 
This does not mean that aU state legislation is automaticaEy constitutional, but it 
does mean that such legislation is clothed with a presumption of validity when chal- 
lenged in court. 

The cases listed in the question all make clear that there are constitutional limits 
to what the federal government can do vis-a-vis the states, Lojiez concluded that 
Congress had exceeded its commerce clause powers by criminalizing the possession 
of a firearm within a school zone, because the legislation did not afifec^ a commercial 
activity and did not require any connection between the firearm and interatete com- 
merce. Seminole Tribe, College Savings Bank and Alden each explained (in some- 
what different scenarios) that states retain immunity from suit as part of the sov- 
ereignty they enjoyed at the time of the Constitution’s framing, that such immunity 
cannot be abrogated by Congress (either in federal or state court) under Article I 
(though it can be abrogated under the Foiudeenth Amendment), and that states do 
not waive their immunity by engaging in interstate commerce. Printz held that Con- 
gress could not require local law enforcement authorities to conduct background 
checks for the purchase of firearms because the federal government lacked the 
power to compel the states to enact or administer a federal regulatory program. 


Response of Adalberto Jordan to a Question From Senator Sessions 

Question 1. What do you believe is the most important Supreme Court decision 
of the past 30 years? Wiat do you believe was the worst Supreme Court decision 
during tMs time? Please provide a brief explanation of your answer. 

Answer 1. 1 do not think I can characterize any Supreme Court opinion of the past 
30 years as the most importemt or the worst, but a couple of the Court’s decisions, 
in my view, rank among the most important and worst decisions during that period. 

(^e of the most important recent decisions is Washin^on v. Glucksberg, 117 S. 
Ct. 2258 (1997), in winch the Supreme Court held that the asserted right to assist- 
ance in committing suicide was not a fundamental liberty interest protected by the 
due process clause of the Fourteenth Amendment. Glucksberg is important because 
Chief Justice Rehnquist’s majority opinion teaches that federm courts are not to cre- 
ate constitutional liberty interests (under a substantive due process analysis) if our 
country’s history and traditions have not embraced the practice at issue, particu- 
larly when the states are engaged in debate about the practice. 

One of the worst decisions is Furman v. Georgia, 408 U.S. 238 (1972), which held, 
by a 5—4 vote, that the death sentences imposed in the cases before the Supreme 
Court were unconstitutional. Furman was a poor decision because it failed to pro- 
vide any real guidance to citizens, legislators, and judges amceming the Eighth 
Amendment’s applicability to the deaOi penalty, and failed to adequately explain 
why the capital sentencing schemes which then existed failed to pass constitutional 
muster. Furman produced 9 separate opinions (5 to overturn the death sentences 
(with no majority or plurality opinion) and 4 to affirm them) spanning 243 pages 
of the U.S. Reports, but no coherent rationsde for the result reached. 


Responses of Adalberto Jordan to Additional Questions From Senator 

Sessions 

Question I. Mr. Jordan, your biography states that you teach a 2-credit course on 
capital punishment at the University of Miami School of Law. Could you please 
share your views on this subject? 

Answer 1. I believe that the federal and state legislatures have the constitutional 
authority to enact capital punishment schemes and that the federal and state execu- 
tive branches have the power to carry out the death penalty in cases where judges 
or juries decree it to be the appropriate punishment. The Supreme Court has so 
held, e.g., Gregg v. Georgia, 428 U.S. 153 (1976), and I tell my students that Gregg 
was correctly decided given the various references to the capital punishment in tine 
Constitution. As I told Chairman Hatch at the confirmation hearing. I have no per- 
sonal views or beliefs that would prevent me from imposing or upholding a death 
sentence. 

Question 2. Your biography also reveals that in 1990 you appeared before the 
Florida Supreme Court to discuss legal develmments reg^ing affirmative action. 

Answer 2. I spoke to the Florida Supreme Court’s Racial and Ethnic Bias Study 
Commission (but not the Florida Supreme Court) in Orlando, Florida, at the invita- 
tion of its chairman, Frank Scruggs. 



125 


Question 2A. Have you continued to follow the development of the law in this 
area? 

Answer 2A I have continued to foUow the development of the law in this area. 

Question 2B. If confirmed, will you follow the Adarand v. Pena decision and sub- 
ject racial preferences to tiie strictest judicial scrutiny? 

Answer 2B. If conlinned, I wiU follow the Adarand decision and subject racial 
preferences to the strictest judicial scrutiny. 

Question 2C. In your personal legal opinion, how difBcult is it for any government 
program or statue to survive strict scrutiny? 

Answer 2C. It is extremely difficult for a government program or statute to sur- 
vive strict scrutiny analysis. 

Question 3A. Your biography states that you handled, on a pro bono bams, the 
representation of a death row inmate who sought a habeas corpus appeal to chal- 
lenge his death sentence. In the case, a jury in Florida had sentenced him to a life 
sentence, but the judge in the case overruled the ji^ to impose the death sentence. 
Ultimately, the Eleventh Circuit affirmed the district court’s [judgment). Your biog- 
raphy states you were responsible for select!^ the issues to be raised on appeal. 
Could you please summarize briefly any constitutional issues you raised in this case, 
and the positions you advocated? 

Answer 3A. The appellate brief raised some, but not aU, of the constitutional 
claims that had been presented in the defendant’s habeas corpus petition in district 
court. The Eleventh Circuit, after a “careful review of the record,” denied relief “es- 
sentially for the reasons stated in the district court’s opinion.” Routly v. Singletary, 
33 F.3d 1279, 1282 (11th Cir. 1994). The constitutional issues raised on appeal were 
as follows: 

1. We argued that the prosecution, during jury selection, violated the defendant’s 
due process right (under the Fifth and Fourteenth Amendments) to remain silent 
by repeatedly commenting to the prospective jurors that the defendant had a right 
to testify, that the defendant could be believed or disbelieved if he testified, and that 
if the defendant decided not to testify, that was his personal decision. Supported by 
decisions of the Missouri and Nebraska Supreme Courts, e.g., State v. Lindsey, 578 
S.W.2d 903 (Mo. 1979), we argued that the prosecution’s comments had coerced or 
compelled the defendant to take the stand thereby warranting a new trial. 

2. We argued that the defendant was entitled to a new trim under the due process 
clause of the Fourteenth Amendment, see Napue v. Illinois, 360 U.S. 264 (1959), be- 
cause of the false testimony of the state’s key witness. The witness had falsely testi- 
fied that she had not been charged with the victim’s second-degree murder. In fact, 
the witness had been charged with second-degree murder but had then been offered 
transactional immunity in exchange for her testimony against the defendant. More- 
over, despite the second-degree murder charge, the prosecution in its closing argu- 
ment told the jury that there was not need to give the witness immunity because 
she did not have anything to do with the murder and because there was “no way” 
the state could prove that she was a murderer. We argued that the witness’ false 
testimony, coupled with the prosecution’s use of that false testimony at closing argu- 
ment, entitled the defendant to a new trial. 

3. We argued that the defendant was entitled to a new trial under the due process 
clause of the Fourteenth Amendment, see Brady v. Maryland, 373 U.S. 83 (1963), 
because the prosecution had withheld from defease counsel the transactional immu- 
nity agreement given to the state’s key witness. The state trial court found, as a 
factual matter, that the agreement had never been provided to defense aiunsel, and 
we argued that the agreement was “material” under Brady. 

4. We argued, relying on Fifth Circuit precedent, see United States v. Herberman, 
583 F.2d 222 (5th Cir. 1978), that the cumulative effect of the constitutional viola- 
tions set forth in arguments 1-3 had denied the defendant a fair trial imder the 
due process clause of the Fourteenth Amendment. 

5. We argued, relying on Stokes v. Singletary, 952 F.2d 1567 (11th Cir. 1992), that 
the district court erred in not holding an evidentiary hearing on the defendant’s con- 
tention that his confession to authorities had been involuntary. The defendant testi- 
fied that he gave his confession because of several promises made by the authorities, 
including a promise that he would only be chaiged with second-degree murder. Be- 
cause one of the officers who interrogated the defendant admitted telling the defend- 
ant that he would be charged with second-degi^ murder, we argued that the dis- 
trict court should have held an evidentiary hearii®. 

6. We argued that the state denied the defendant his Sixth Amendment right to 
a speedy trial. The defendant’s trial was delayed for over 8 months due to various 
continuances sought and obtained by the prosecution, and we argued that the de- 
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fendant was entitled to relief under the analysis set forth in Doggett v. United 
States, 505 U.S. 647 (1992). 

7. We argued that the Florida Supreme Court had inconsistently appMed the jury 
override standard in cases where sufficient mitigating evident was presented to the 
jury, and that the result of the override in the defendant’s case was arbitrary and/ 
or capricious under Lmk v. Dugger, 890 F.2d 332 (11th Cir. 1989). At oral argu- 
ment, the Eleventh Circuit asked the parties to submit supplemental memoranda 
con««ming this issue, but ultimately rejected our jurgument. 

8. We argued that, under Strickland v. Washington, 466 U.S. 668 (1984), the de- 
fendant was denied his right to effective assistance of counsel (guaranteed by the 
Sixth and Fourteenth Amendments) at sentencing. We argued that defense counsel 
failed to conduct an adequate investigation in to the defendant’s backmound and 
therefore failed to present available mitigating evidence which would have pre- 
cluded the override of the jury’s recommendation of a life sentence. 

Question 3B. In your personal legal opinion, is the 1996 Habeas Corpus Reform 
Legislation constitutional? 

Answer 3B. I caimot comment on every a^ct of the 1996 habeas co^us reforms, 
but federal courts, including the Supreme Court, have consistently rejected claims 
that the reforms are unconstitutional. Congress can, of course, generjilly expand or 
restrict collateral habeas corpus remedies, and the Supreme Court has held that 
some of the 1996 amendments did not repeal the Court’s authority to entertain 
original habeas corpus petitions and did not amount to an unconstitutional suspen- 
sion of the writ. See e.g. Felker v. Turpin, 518 U.S. 651 (1996). I would of course 
follow cases like Felker, and have no reason to believe, given my experience as a 
federal prosecutor, that the 1996 reforms suffer from any constitutional infirmities. 


Responses of Adalberto Jordan to Questions From Senator Smith 

Question 1. Leaving entirely aside the relevant Supreme Court precedent about 
the legal status of unborn children, do you as an individual l^lieve that the unborn 
child IS a fellow human being? 

Answer 1. As a federal judicial nominee, I believe that I must answer this ques- 
tion and others in li^t of existing principles. By drawing the constitutional line at 
viability in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 
833 (1992), the Supreme Court has acknowledged that at such a stage the state has 
a compelling interest in protecting and furthering human Mfe. 

Question 2. As you know, the Supreme Court held in Roe v. Wade that the unborn 
child has no constitutional right to life before birth. Leaving entirely aside any obli- 
gation that you may or may not have as an inferior court judge to foUow Supreme 
Court precedent, do you as an individual believe that the Supreme Court was legally 
and/or morally wrong in determining that an unborn child, even in the final weelm 
of pregnancy, has no constitutional n^t to life? 

Answer 2, The Supreme Court held, in Planned Parenthood of Southeastern Penn- 
sylvania V. Casey, 505 U.S. 833 (19^), that a state has an interest in promoting 
the life or potential life of the unborn, and that after viability it can prohibit abor- 
tions (as long as there jure exceptions for pregnancies which endanger the life or 
health of the woman). I have no personal, moral, or religious views that would pre- 
vent me from applying Casey or the then-applicable precedent on the rights of the 
unborn. 

Question 3. Do you believe that the Partial-Birth Abortion Baa Act, which Con- 
gress has passed twice but which has been vetoed twice by President Chnton, is con- 
stitutional? 

Answer 8. Laws passed by Congress are presumed to be constitutional. I would 
begin any review of federal legislation, including the Partial-Birth Abortion Ban Act, 
with that presumjjtion, and apply Cas^ or the then applicable precedent to analyze 
the constitutional issue presented. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual right to keep and bear arms? If so, what are 
the limits, if any, of that ri^t? 

Answer 4. Althou^ most federal courts, interpreting United States v. Miller, 307 
U.S. 174 (1939), have held that the Second Amendment speaks only of a collective 
right, a federal district court in Texas recently ruled that the Second Amendment 
proted;s an individual right to keep and bear arms. See United States v. Emerson, 

F. Supp. 2d , 1999 WL 198865 (N.D. Tex. April 7, 1999). If the issue were 

to come before me, I would look at the text and history of the Second Amendment, 
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as well as applicable precedents, to determine the scope of the Amendment’s guar- 
antee. 

Question 5. Do you believe the death penalty is constitutional? 

Answer 6. The Supreme Court has held that capital punishment is constitutional, 
and I would follow its ruling. 

Question 6. Would you have any personal, moral, or religious qualms about enforc- 
ing the death penalty as a judge? 

Answer 6. I do not have any personal, moral, or religious qualms about enforcing 
the death penalty as a judge. 

Question 7. If a judge of an inferior court concludes that a Supreme Court prece- 
dent is itself clearly imconstitutional, are there any circumstances under whim the 
judge may refuse to apply that precedent to the case before him or her? 

Answer 7. I cannot think of a circumstance that would allow a circuit or district 
judge to disregard binding Supreme Court precedent. 

Question 8. K you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precment of the Court? 

Answer 8. The doctrine of stare decisis plays an immrtant role in our legal sys- 
tem, and precedents should not be lightly overruled. If I were a Supreme Court Jus- 
tice, I would look at various factors to decide whether a precedent should be over- 
ruled, including whether or not the precedent is clearly wrong, how long the prece- 
dent has existed, whether the precedent was statutory or constitutional, whether 
the precedent has been eroded or reaffirmed, whether the precedent has provided 
a workable rule, and whether the precedent has created reliance interests. See 
Agostini v. Felton, 521 U.S. 203, 235-37 (1997). 


Responses of Adalberto Jordan to Questions From Senator Ashcroft 

Question 1. In view, to what extent, if any, do the rights protected by the Con- 
stitution grow or shrink with changing historical circumstances? 

Answer 1. I do not believe that constitutional rights grow or shrink with chan^g 
historical circumstances. With respect to modem developments (e.g., technologies 
advances) that the foimding fathers could not have foreseen, the role of a judge is 
to remain faithful to the extent of the framers by determining whether the core con- 
stitutional principle at issue should apply. 

Question 2. If a particular judge or court has a high rate of reversal on appeal, 
or by the Supreme Court, is that a problem? If it is, what can and should be done 
to remedy that problem? 

Answer 2. Without knowing the types of cases at issue or the bases for reversal, 
it is difficult to answer the question. There are various possible reasons for a high 
reversal rate, including lack of precedent (i.e., cases of first impression), inconsistent 
circuit precedent, refused to abide by binding precedent (which would of course be 
improper), and workload. The appropriate remedy would depend on the reason (or 
combination of reasons) for the lugh rate of reversal. 

Question 3, Is “substemtive due process” a legitimate constitutioned doctrine? 

Answer 3. The Supreme Court has not overruled the doctrine of substantive due 
process, though it has explained that federal courts are not to create new constitu- 
tional liberty interests imless our country’s history and traditions have embraced 
the practice at issue. See, e.g., Washi/igton v. Glucksherg, 521 U.S. 702 (1997) (hold- 
ing that the asserted right to assisteuice in committing suicide is not a fundamental 
liberty interest protected by the due process clause of the Fourteenth Amendment). 
As a federal district judge, I would follow the Supreme Court’s precedent concerning 
substantive due process, whatever that precedent happened to be. 

Question 4. What is your understandmg of the holding in United States v. Lopez, 
614 U.S. 549 (1995)? What test would you apply to determine if a statute exceeded 
the power of Congress to enact under the Commerce Clause? 

Answer 4. My imderstanding of Lopez is that Congress’ commerce clause power 
has limits, and that there are areas of purely local concern that federal legislation 
cannot constitutionally reach. As a federal district judge, I would apply the existing 
standard (from Lopez and other cases) in analyzing a commerce clause issue. Lopez 
explains that there are 3 broad categories of activity that Congress can regulate 
under the commerce clause. Congress can regulate the use of the chaimels of inter- 
state commerce; Congress can regulate and protect the instrumentalities of inter- 
state commerce, or persons or things in interstate commerce, even though the threat 
may come only from intrastate activities; and Congress can regulate those activities 
which have a substantial relation to interstate commerce, i.e., those activities that 
substantially affect interstate commerce. 
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Question 5. Is there an explicit racial dassijfication that would survive strict scru- 
tiny? If yes, please explain what it would be? Would any such classification require 
a showing of particularized past discrimination? 

Answer 5. Under cases Hke Adarand Constructors, Inc, v. Pena, 615 U.S. 200 
(1995), any government classification which takes account of race must be subjected 
to strict scrutiny, which requires that the classification be narrowly tailored to fur- 
ther a compellmg interest. Strict scrutiny analysis requires a court to consider 
whether race-neutral means cotdd have been used to remedy the problem at issue. 
Although Adarand states that strict scrutiny is not always fatal, id. at 237, it is 
clear that the existence of past discrimination is a crucial factor in dete rminin g 
whether a race-conscious measure is constitutionally permissible. 

Question 6. Is there a legislative classification that would fail rational basis re- 
view? 

Answer 6. Under the rational basis test, a law need not be in every respect logi- 
cally consistent with its aims to be constitutional. It is sufficient that there is a 
problem that needs correction, and that “it might be thought that the particular leg- 
islative measure was a rational way to correct it.” WiUiamson v. Lee Optical of 
Oklahoma, 348 U.S. 483, 487-88 (1955). Thus, only in an extremely rare case would 
a legislative classification fail rational basis review. 

Question 7. Is a state program that gives parents a set sum of money to be used 
by the parent to pay for tuition at any school they choose, public, private, religious, 
or non-sectarian, constitutional? 

Answer 7. The constitutionality of so-called school voucher programs is currently 
being decided in courts aroimd the country. Those courts upholding the constitu- 
tionality of such programs have concluded that it is permissible for states to estab- 
lish programs that are wholly neutral in offering educational assistance directly to 
citizens, in a class defined without reference to religion, because such programs do 
not have the primary effect of advancing religion. See, e.g., Jackson v. Benson, 578 
N.W. 2d 602, 615-17 (Wise. 1998). Others contend that such programs violate state 
constitutional provisions barring expenditures for religious societies or groups, see, 
e.g., id. at 632 (Bablitch, J., dissenting), or violate the establishment clause of the 
First Amendment. If I were called upon to review a school voucher pre^am, I would 
apply the analysis set forth in ^ostini v. Felton, 521 U.S. 203 (1997) (holding that 
the establishment clause of the I^st Amendment does not prohibit the use of public 
school teachers to provide remedial instruction to disadvantaged children at paro- 
chial schools). 

Question 8. Please define judicial activism. Is Lochner v. New York, 198 U.S. 45 
(1905), an example of judicial activism? Please identify three Supreme Court deci- 
sions that you believe are examples of judicial activism (not including Lochner if 
your answer to the prior question was yes.) Is Roe v, Wade, 410 U.S. 113 (1973), 
an example of judicial activism? 

Answer 8. In my view, judicial activism describes the philosophy that judges can 
go beyond the text of the Constitution and the history and traditions of this country 
and decide legal issues by reference to their own personal beliefs about what is best 
for society. L^hner v. New York, 198 U.S. 45 (1905), is an example of judicial activ- 
ism. Other examples of judicial activism include Dred Scott v. Sandford, 60 U.S. 393 
(1856), Hammer v. Dagenhart, 247 U.S. 251 (1918); rmd Adkins v. Children’s Hos- 
pital of the District of Columbia, 261 U.S. 525 (1923). 

Some commentators and judges have said that Roe v. Wade, 410 U.S. 113 (1973), 
constituted judicial activism because it departed from the text of the Constitution 
and the traditions of the country. See, eg., J. Ely, The Wages of Crying Wolf, A Com- 
ment on Roe v. Wade, 82 Yale L. J. 920 (1973). Although the Supreme Court has 
not overruled the doctrine of substantive due process — the doctrine on which Roe 
relied — ^it has recently explained that federal courts are not to create new constitu- 
tional liberty interests umess oirr country’s history and traditions have embraced 
the practice at issue. See Washington v. (Mucksherg, 521 U.S. 702 (1997). 


Responses of William Alsup to Questions From Senator Hatch 

Question I. In your view, what does Article III of the Constitution authorize fed- 
eral judges to do? Specifically, do you believe that the judicial power encompasses 
the power to interpret existing law or to make new law? what are the limits on the 
scope of a federal judge’s power? 

Answer 1. In actual cases and controversies, brou^t before the federal courts, Ar- 
ticle III authorizes federal judges to apply and to interpret the existing law, includ- 
ing statutes, treatises, regulations ana the Constitution itself— but not to make new 
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law. A foremost limitation on a federal iudge’s power is the duty to rule in accord- 
ance with the evidence and the controlling precedents, including the strong pre- 
sumption of constitutionality afforded statues. 

Question 2. What authorities may a federal judge legitimately use in determining 
the legal effect of a statute or constitutional provision? Discuss how the use of these 
authorities is consistent with the exercise of the Article III judicial power. 

Answer 2. A federal district judge is strictly obligated to follow the controlling 
precedents of the Supreme Courts and the courts of appeals. Where there is no di- 
rectly controlling authority, a district judge should, first and foremost, rely on the 
actual language of the statute or the constitutional provision at issue, i^ere a stat- 
ute or constitutional provision includes a term that is truly ambiguous, it is permis- 
sible to resort to the legislative history or, in the case of constitutional issues, the 
drafting and ratification history. Where there is no directly controlling authority, a 
district judge should also consider related decisions and authorities outside the cir- 
cuit. These sources are consistent with the Article III authority of the courts to in- 
terpret and to apply the existing law, but not to make new law. 

Question 3. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutions right not previously upheld by a court: 
(1) interpretation of the plain meaning of the text and original intent of the Framers 
of the Constitution; (2) discernment of the “community’s mterpretation” of constitu- 
tional text, see William J. Brennan, The Constitution of the United States: Contem- 
porary Ratification, Text and Teaching Symposium, Georgetown University (October 
12, 1985); and (3) ratification of an amendment under Article V of the Coimtitution. 
Assess the impact of each approach on the judicial power provided by Article HI of 
the Constitution. 

Answer 3. I should begin by saying that a district judge is completely oblteed to 
follow the controlling precedents and it would be a rare case for a district judge to 
have to consider a case of first impression on a constitutional issue. At all events, 
it is not the role of a court to invent new constitutional rights based on the personal 
policy preferences of the judge. Judges should decide in accordance with the actual 
text of the Constitution, its plain meaning and the intent of the framers of the Con- 
stitution. Justice Brennan’s essay seems to say that judges should seek to find the 
“community’s interpretation.” The danger with that approach is that the commu- 
nity’s viewpoints are subject to many possible interpretations and should not be uti- 
lized as a review process. With respect to ameiuiment, one legitimate way to create 
a new constitutional right is to seek and to obtain a constitutional amendment. 

Question 4. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer 4. Where there is controlling authority by the Supreme Court or the 
Ninth Circuit or the Federal Circuit (in a patent case or other subject under its 
aegis), I would, of course, follow and apply that authority. Where the issue is one 
of first impression, I would (i) examine the plain language of the statutory and/or 
constitutional provisions at issue and to the extent of any ambiguity, then examine 
the history of those provisions, and (ii) would determine the extent to which there 
is relevant authority from the Supreme Court, other circuits or courts which, even 
though not controlling, may well be persuasive. At all events, I would accord the 
statute a strong presumption of constitutionahty and would insist that the chal- 
lenger overcome that burden before, if ever, declaring any part of a statute invalid. 
I would also make sure the challenger had actual standing to raise the chahenge, 
that the question was ripe for decision, and that the decision was not made in a 
vacuum but was made on a proper record, including substantial evidence as appro- 
priate. 

Questions 5A-B. In your view, what are the sources of law and methods of inter- 
pretation used in reaching the Court’s judgment in the following cases? How does 
the use of these sources of law impact the scope of the judicial power and the federal 
government’s power under Article IH? (,\) Griswold v. Connecticut, 381 U.S. 479 
(1965); (B) Alden v. Maine, 119 S.Ct. 2240 (1999). 

Answers 6A-B. Both of these Supreme Court decisions upheld a daim of constitu- 
tional right or immunity not specifically enumerated in the Constitution, but used 
3.Dpro&cjii6S 

Griswold V. Connecticut, 381 U.S. 479 (1965), held (7-2) that a criminal prohibi- 
tion on prescribing contraceptive devices for use by married couples violated a mM- 
ried couple’s constitutional rights. Five members of the Coxrrt rested their decision 
on a constitutional ri^t of privacy. These five acknowledged that no such privacy 
right was enumerated in the Bill of Ri^ts. The five listed a number of provisions 
in the Bni of Rights relating to aspects of the “privacies of life,” such as the Search 
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and Seizure Clause of the Fourth Amendment. Marital privacy, they said, was with- 
in the “penumbra” of the Mmbined reach of these provisions. Justices Harlan and 
White concurred in the result but on a different approach, on the ground that the 
word “liberty as protected by the Fourteenth Amendment, included “the ri^t to be 
free of remlation of the intunacies of the marriage relationship.” Id. 502-^3. Jus- 
tices Black and Stewart dissented on the ground that Justices Harlan and White 
necessarily relied on “substantive due process” and that the ^numbra approach of 
the majority created a new ri^t not itself enumerated in the Bill of Rights. 

Mden v. Maine, 119 S.Ct. 2240 (1999), held (5-4) that Congress lacks power 
under Article I to abrorate the soverei^ immuni^ of states from suit, not only in 
federal courts, as had jJready been held in Seminole Tribe of Florida v. Florida, 517 
U.S. 44 (1996), but also in state courts. The Court held (in an opinion 1^ Justice 
Kennedy) that the Constitution itself limits the power of Congress in this regard, 
thus fiading a constitutional ri^t of state sovereign immunity. There was no actual 
language in the Constitution itself that recogniz^ any such limitation. The Elev- 
enm Amendment, for example, only expressly barred suits by citizens of one state 
against another state and even then onfr in a federal court. A 5-4 majority nonethe- 
less found in the overall “structure” of the Constitution and its history an intent 
to preserve state sovereign immunity and held that this intent overrode the express 
delegation of power to Congress under Article I. 

Use of these sources of law enlarge the scope of judicial power at the expense of 
legislative power. 

Questions 6A-B. Compare the following cases with respect to their fidelitjr to the 
text and original intent of the Constitution. Also assess tneir impact on the judicial 
power compared with Congress’s power and on the federal government’s power com- 
pared with the power of state governments. (A) Wickard v. Filbum, 317 U.S. Ill 
(1942); 3) United States v. Lopez, 514 U.S. M9 (1995). 

Answers 6A-B. Both decisions involved the (IJommerce Clause and the extent of 
Congress’ power thereunder. Wickard held that Congress could, imder the Com- 
merce Clause, regulate wheat grown for home consumption because, in the a^re- 
gate, home-consumed wheat would have a substantial influence on market price and 
market conditions. Lopez held that the Commerce Clause did not authorize Con- 
gress to regulate possession of a firearm in a local school zone, at least where Con- 
^ss made no le^slative finding of an impact on interstate commerce. Lopez quoted 
from the Federalist Papers as to the advantages of a healthy balance of power be- 
tween the state and federal government. In me main, however, both the decisions 
reviewed the Court’s prior decisions under the Commerce Clause. 

With respect to their impacts on judicial power versus congressional power, 
Wickard favored Congress because of the judicial tradition of deference to congres- 
sional judgment and sustaining any economic regulation under the Commerce 
Clause so long as it has any rational basis. Conversely, Lopez enlarged judicial 
power at the expense of congressional power by refusing to find a rational basis for 
the statute at issue. With respect to the federal-state balance, Lopez favored state 
power over national power while Wickard favored federal power. 

Questions 7A-E. What role does the division of power between the national gov- 
ernment and state governments play in our federal system? What impact does this 
division have on the liberty of the mdividual and the power of federal judges? As- 
sess the impact of the following cases on the division of power between the national 
and state governments. (A) United States v. Lopez, 514 U.S. 549 (1995); (B) Semi- 
nole Tribe of Florida v. Florida, 517 U.S. 44 (1996); (Cj Printz v. United States, 621 
U.S. 898 (1997); (D) College Savings Bank v. Florida Prepaid Postsecondary Educ. 
Expense Bd., 119 S.Ct. 2219 (1999); (E) Alden v. Maine, 119 S.Ct. 2240 (1999). 

Answers 7A-E. In our system of federalism of “dui sovereignty,” the states are 
sovereigns themselves and not just political subdivisions of tile national govern- 
ment. Thus, we have fifty state sovereigns and, separately, one federal sovereign. 
Accordingly, there is a division of power between the federal sovereign, on the one 
hand, and the state sovereigns, on the other. This diffusion of power is not acci- 
dental but calculated to prevent an undue concentration of power m a single govern- 
ment. It serves as a check on the power of all governments and thus enhances the 
liberty of the individual. As the Supreme Court has said, “In the tension between 
federal and state power lies the promise of liberty.” Gregory v. Ashcroft, 501 U.S. 
452, 458-59 (1991). 

The Supreme Court decisions listed in this question all concern the constitutional 
boundary between state and federal power. The Lopez decision recognized limits on 
federal power under the Commerce Clause, preventing federal intrusion into purely 
state matters. The Printz decision held that the Constitution prohibited Congress 
from commandeering police units in state governments as an arm of the federal gov- 
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eminent and forcing them to run background checks on gun purchasers. The federal 
government, the Court held, may not compel a state to administer a federal regu- 
latory program. The remaining three decisions (Seminole Tribe, College Savings 
Bank, and Alden) further defined the constitutional boundaiy between the powers 
of the dual sovere^s by upholding the sovereign immunity of the states and invali- 
dating legislation by Congress authorizing suits against the states. These three (teci- 
sions enlarge the authority of the states and decrease the power of the federal gov- 
ernment. 


Response of William Alsup to a Question Fhom Senator Sessions 

Question 1. What do you believe is the most important Supreme Court decision 
of the past thirty years? What do you believe was the worst Supreme Court decision 
during this time? Please provide a brief explanation of your answer. 

Answer 1, The most important was probably Gregg v. Georgia, 428 U.S. 153 
(1976). This decision was important because it reinstated the death penalty in 
America and has thus had a major impact on the administration of justice. The 
“worst” was probably one of those splintered decisions in which there were a num- 
ber of opinions with competing rationales, none of which commanded a majority, 
leaving me country imcertain as to the governing law. Although I believe all justices 
individually act in good faith in such cases, the problem is that, collectively, they 
and the Supreme Court do not fulfill their role as the ultimate voice for the judici- 
ary in such splintered decisions. Two examples are A Book Named “John Cleland’s 
Memoirs of A Woman of Pleasure" v. Massachusetts, 383 U.S, 413 (1965) (seven 
opinions; six justices voting to reverse without agreeing on an opinion for the 
Court), and Arnett v. Kennedy, 416 U.S. 134 (1973) (five opinions). 


Responses of William Alsup to Additional Questions From Senator Sessions 

Questions lA-B. Mr. Alsup, I noted in your biography that you served as a lawyer 
delegate to the Ninth Circuit Judicial Conference from 1993-1996. As you may 
know, the Ninth Circuit has come imder severe criticism from maiw who feel that 
it is a rogue circuit with rulings that are not in the mainstream of American law. 
In fact, at one time the Ninth Circuit had 27 out of 28 cases reviewed by the Su- 
preme Court reversed. (A) To what do you attribute this h^h reversal rate? Do you 
believe that recent Ninth Circuit rulmgs have been outside the mainstream of 
American law? (B) What steps do you thmk could be taken to reduce this Circuit’s 
reversal rate? 

Answer lA. It is true that two years ago the Ninth Circuit was reversed in 27 
out of 28 cases reviewed by the Supreme Court. Many, including Ninth Circuit 
judges themselves, recognized that this was too high a reversal rate. Since then, the 
Ninth Circuit reversal rate has improved but still needs improvement. The Ninth 
Circuit has a high caseload, running about 8500 terminations per year, including 
about 4200 opinions on the merits per year. This is about twice the national avera^ 
for all circuits combined. Possible causes are the high caseload and the low rate of 
en banc hearings to resolve intra-circuit conflicts. 

Answer IB. It would be presumptuous for me to prescribe a remedy, I do think 
serious consideration should be given, as Congress and the White Commission are 
doing, to reorganizing or to divic&g the Ninth Circuit. Serious consideration should 
also he given to holding more en banc panels within the circuit itself to resolve 
intra-circuit conflicts. 

Question 2. In your article you write “[Justice Douglas] opposed dam after dam 
on wild rivers. The Corps of Engineers, Ihe TV A, the Bureau of Reclamation, and 
the Forest Service, among others, were aU on [Douglas’] public enemies list. They 
had abandoned their charters to protect the public interest, [Douglas] felt, and had 
combined with corporate mogids to flatten, grind up, pollute, and destroy the earth.” 

• Do you think it is appropriate for a Judge to maintain a “public enemies hst”? 

• Do you believe that Justice Douglas allowed personal biases he had to imduly in- 

fluence his judicial decisionmaking? If so, is this proper? 

• You note in the article that, given your own appreciation for the environment, “I 

think I know how William O. Douglas felt on this one.” Do you feel you would 
be able to set your own personal views on the environment aside to render im- 
partial justice to litigants who come before you? 

Answer 2. 1 do not think it is appropriate for a judge to maintain a public enemies 
list. The passage quoted from my article dealt with Douglas’ views as a “lifelong 
mountaineer and conservationist,” ie., as a citizen. I Ihen pointed out that Doi^las’ 
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“reverence for the wild and his legal career crossed paths in Sierra Club v. Morton, 
405 U.S. 727 (1972).” I did not meein to imply that Justice Douglas actuedly meiin- 
tained a pubUc enemies hst and never knew him to do so. I used the term as a fig- 
ure of speech to convey Douglas’ behef that those agencies had failed in protecting 
public Iwds. 

Whether Justice Douglas allowed his personal biases to unduly influence his judi- 
cial decisionmaking or not could only have been answered by him . He never dis- 
cussed it with me. I do know that he stated in several of his opinions that it would 
be improper to do so. See, for example, his opinion in Hannah v. Larche, 363 U.S. 
420, 507 (1960) (“We look to the Constitution — ^not to the personal predilections of 
the judges — ^to see what is permissible.”) 

I do not believe a judge should ever allow personal biases to influence judicial de- 
cisionmaking. If confirmed as a district judge, I would follow the law as laid down 
by the controlling authorities regardless of any personal views I might have on the 
subject. 

Question 3. In an article you wrote entitled “Freedom of Information and Privacy,” 
you discussed the concepts of “the right to know” and the “right to privacy.” In par- 
ticular, you made two statements about each right: 

• “The right to know derives, as Justice Douglas has said, from ‘the right of the 

people, the true sovereign under ovu- constitutional scheme, to govern in em in- 
formed manner.’ This broad precept comprehends several ^stinct concepts, not 
all of which have been recognized by the Supreme Court; the right to speak, 
the right to publish, the right to confidentiality of journalist’s sources, and the 
right of access to government information.” 

Question 3A Where in the Constitution is there a reference to a “right to know”? 
If it exists, what is the source of the right? 

Question 3B. In your legal opinion, how broad is this right? Are there additional 
rights that you beheve exist in the Constitution that derive from the same source 
of authority that the “right to know” originates from? 

Answer 3A. There is no reference in the Constitution to a right to know. As I 
[Minted out in the article (page 4), the Supreme Court has flatly rejected an affirma- 
tive constitutional right to ^ow i.e., to have access to information in government 
hands in Houchins v. KQED, Inc., 438 U.S. 1 (1978). In light of the fact that there 
is no such constitutional right, one main point of the article was to survey the 
sources of rights of access other thmn the Constitution, such as the FOIA and con- 
gressional access to agency data (see pages 5 to 10 of article). 

Answer 3B. As stat^ in the article (page 4), the Supreme Court has rejected flat- 
ly any such right of access in the KQED case, I am unaware of any “right to know” 
recognized by any controlling authorities. If confirmed, I would strictly follow the 
controlling authorities. 

• You also wrote: “The right to privacy derives from many constitutional sources — 

the express provisions and the penumbras of the First, Fourth, Fifth, and Ninth 
Amendments and liberty itself, ensured by the Constitution.” 

(A) Are there other rights that the Supreme Court has not yet recognized that 
you believe are covered by the “penumbras” of the Constitution? If so, what addi- 
tional rights do you, in your legal opinion, believe exist? 

(B) Many critics feel that when courts “discover” rights that had never before been 
legally recognized by using a so-caUed “Constitutional penumbra,” Courts are inap- 
propriately usurping the legislative function. Do you agree with this view? 

Answer A. No, I am unaware of any such rights not already recognized by the 
Supreme Court. I believe the last time (and only time) a Supreme Court majority 
relied on a penumbra approach to find a constitutional right was Griswold v. Con- 
necticut, 381 U.S. 479 (1965). Since then, the Supreme Court has not used the pe- 
numbra approach to identify new rights. As I pointed out in the article (at page 10), 
“There is no general constitutional right to privacy,” citing Katz v. United States, 
389 U.S. 347, 350-51 (1968). If confirmed, I would follow the controlling Supreme 
Court precedents on this subject as well as all other subjects. 

Answer B. I aCTce that in a democracy, law should be made by representatives 
elected at the ballot box and not by appointed judges. Judges should not substitute 
their judgment on what is wise statutory policy for that of the legislature. All stat- 
utes, therefore, must be accorded a strong presumption of constitutionaUty. In inter- 
preting the Constitution and statutes, the central focus must be on the words actu- 
ally used and their clear intent. When judges go beyond the words actually used 
and their clear intent, there is a substantial danger that judges will intrude on the 
legislative fimction. Courts, thus, should not “discover” rights for the first time, 
whether under a penumbra approach or not. 
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Responses of William Alsup to Questions From Senator Ashcroft 

Question 1. In your view, to what extent, if any, do the rights protected by the 
Constitution grow or shrink with changing historicid circumstances? 

Answer 1. For a district judge, there is no latitude for growing or shrinking con- 
stitutional rights because a distnct judge is bound stricuy to apply llie governing 
precedents of the Supreme Court and courts of appeals, leaving it to Iwher author- 
ity to decide whether and to what extent to modify constitutional law. 'me Supreme 
Court has said, as to its own role in elaborating on constitutional law, that the doc- 
trine of stare decisis should be the primary guiding principle as historical cir- 
cumstances change, because “it promotes evenhanded, predictable, and consistent 
development of legal principles, fosters reliance on judicial decisions, and contrib- 
utes to the actual am perceived integrity of the judicial process.” Payne v. Ten- 
nessee, 601 U.S. 808, 827 {1991). la Agostini v. Felton, 521 U.S. 203 (1997), the Su- 
preme Court listed the types of rare oixasions in which it would overrule its own 
precedents. -Again however, a district judge cannot overrule or modify controlling 
precedents but must faithfully apply them. 

Question 2. If a particular judge or court has a high rate of reversal on appeal, 
or by the Supreme Court, is that a problem? If it is, what can and should be done 
to remedy that problem? 

Answer 2. Yes, it is a problem. This question raises the question of the Ninth Cir- 
cuit and its hi^ reversal rate two years ago (27 out of 28 cases reversed by the 
Supreme Court). Many, includu^ circuit judges on the Ninth Circuit it^lf, recog- 
nized that such a reversal rate was a problem. Fortunately, in the last two years, 
the reversal rate for the Ninth Circuit has improved. Noneureless, sincere questions 
continue to be raised over whether the Ninth Circuit has too large a caseload and 
ought to be reorganized. It would be presumptuous for me to recommend an answer 
but solutions of the type recommend^ by the White Commission and/or those being 
reviewed by Congress at present should be studied and considered, including reorga- 
nization and/or creating a new circuit. 

Question 3. Is “substantive due process” a legitimate constitutional doctrine? 

Answer 3. According to Chief Justice Rehnquist in a recent opinion for the Su- 
preme Court, it is a legitimate constitutional doctrine in a limited way. He said t^t 
“substantive due-process analysis” was an “established” part of the constitution^ 
law, which protects “fundamental rights and liberties which are, oWectively, deepfy 
rooted in this Nation’s history and tradition.” Washington v. Glucksberg, 521 U.S. 
702, 720-21 (1997). At the same time, the Court resisted expanding the doctrine by 
refusing to recognize a constitutionally-based ri^t to die. 

Question 4. What is your understanding of the holding in United States v. Lopez, 
514 U.S. 549 (1995)? What test would you apply to determine if a statute exceeded 
the power of Conwess to enact under the Commerce Clause? 

Answer 4. In United States v. Lopez, the Supreme Court held that the Gun-Free 
School Zones Act of 1990 Act exceeded Congress’ authority to legislate under the 
Commerce Clause of the Constitution. The act made it a federal offense for any indi- 
vidual knowingly to possess a firearm in a local school zone. Lopez identifi.ed three 
broad categories of activity that Coz^ress may regulate under its commerce power. 
First, Congress may regulate the use of the channels of interstate commerce; second. 
Congress may regulate and protect the instrumentalities of interstate commerce, or 
person or things in interstate commerce; and third. Congress may r^ulate those ac- 
tivities having a substantial relation to interstate commerce. With re^rd to the 
third category, Lopez concluded that the regulated activity must substantially affect, 
rather than just affect, interstate commerce. Id. at 559. If confirmed as a district 
judge, I would be duty-boimd to apply the Lopez test. 

Question 5, Is there an explicit racial dassification that would survive strict scru- 
tiny? If yes, please explain what it would be. Would any such classification require 
a showing of particularized past discrimination? 

Answer 5. In Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995), the 
Supreme Court stated that “(wlhen race-based action is necessary to further a com- 
pelling interest, such action is within constitutional constraints if it satisfies the 
‘narrow tailoring test this Court has set out in previous cases.” Althou^ the Su- 
preme Court did not offer examples of race-based classifications that would survive 
the “narrow tailoring” test, the Court stated that “the unhappy persistenc* of bolh 
the practice and the lin^ring effect of racial discrimination against minorify groups 
in this country is an unfortunate reality, and government is not disqualified firom 
actii^ in response to it.” Id. at 237, Adarand states that a showing of particularized 
past discrimination is probative to show a compelling state interest but does not 
rule out other ways to meet the strict scrutiny test. 
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Question 6. Is there a legislative classification that would fail rational basis re- 
view? 

Answer 6. The Supreme Court has held that the Fourteenth Amendment requires 
that a legislative classification bear a rational relationship to an independent and 
legitimate legislative end. In Reed v. Reed, 404 U.S. 71, 76 (1971), for example, the 
Court held unconstitutional an Idaho law that treated applicants for letters of ad- 
ministration difierently on the basis of gender, using the rational basis test. 

Question 7. Is a state program that gives parents a set sum of money to be used 
by the parent to pay for tuition at any school they choose, pubUc, private, religious 
or non-sectarian, constitutional? 

Answer 7. The Supreme Court has not addressed the issue and, in fact, has re- 
served the issue of whether such programs are constitutional under the First 
Amendment. Committee for Public Vacation & Religious Liberty v. Nyquist, 413 

U. S. 756, 782 n.38 (1973). A recent state court decision upheld a state program pro- 
viding parents with tuition assistance for private schools, including sectarian pri- 
vate schools. Jackson v. Benson, 218 Wis. 2d 835 (1998), cert, denied, 119 S. Ct. 467 
(1998). Any such statute must be given a strong presumption of constitutionality. 
Because this issue is currently being litigated and the Supreme Court has not yet 
settled the issue, I believe it would be inappropriate for a judicial nominee to com- 
ment further on the constitutionahty of su^ programs since the issue could come 
before the nominee if confirmed. 

Question 8. Please define judicial activism. Is Lochner v. New York, 198 U.S. 45 
(1905) an example of judici^ activism? Please identify three Supreme Court opin- 
ions that you believe are examples of judicial activism (not includ^g Lochner if your 
answer to the prior question was yes). Is Roe v. Wade, 410 U.S. 113 (1973) an exam- 
ple of judicial activism? 

Answer 8. Judicial activism occurs when a judge disregards the law, in whole or 
in part, in order to substitute his or her personal policy views. Lochner is often cited 
as an example of judicial activism because in that case the Supreme Court seemed 
to substitute its own judgment for that of the legislature and invalidated a state 
labor law as unduly interfering with the right of free contract. The following cases 
are similar examples from the Lochner era: 

Coppage V. Kansas, 236 U.S. 1 (1915): Held unconstitutional a Kansas 
state law prohibiting employers from requiring employees to agree, as a 
condition of employment, not to join a union on grounds that Uie law vio- 
lated the Fifth Amendment Due Process Clause (employing substantive due 
process reasoning). 

Adair v. United States, 208 U.S. 161 (1908); Like Coppage, held unconsti- 
tutionad a federal law prohibiting employers from requiring employees to 
agree, as a condition of employment, not to join a union on grounds that 
the law violated the Fifth Amendment Due Process Clause (employing sub- 
stantive due process reasoning). 

Adkins V. Children’s Hospital, 261 U.S. 525 (1923): Held unconstitutional 
District of Columbia law prescribing minimum wages for women on grounds 
that the law violated the Fifth Amendment Due Process Clause (employing 
substantive due process reasoning). 

A district judge has no latitude to engage in judicial activism (nor should any 
other judge). A district judge is absolutely obhgated to adhere to the controlling law 
laid down by the Supreme Court and the courts of appeals. 

Although Roe v. Wade has also been criticized by prominent constitutional schol- 
ars and others as judicial activism, there can be honest differences of opinion on this 
question. While the decision recognized a constitutional right never before specifi- 
cally recognized by the Supreme Coiut, the decision was joined by seven justices, 
including Chief Justice Burger, Justice Powell and Justice Stewairt, all of whom 
were well known for opposing judicial activism. And, Justices O’Connor, Kennedy 
and Souter, also opponents of judicial activism, joined with others in 1992 to re-af- 
firm (with limitations) the privacy right upheld in Roe v. Wade. Planned Parenhood 

V. Casey, 505 U.S. 833 (1992). to light of that spectrum of justices, all of whom 
wrote or joined in opinions explaining how the result flowed, in their view, from the 
precedents, it would be hard to say that the justices as a whole simply disregarded 
the precedents and substituted their own personal policy judgment. 

I repeat, however, a district judge is absolutely duty-bound to follow the control- 
ling precedents of the Supreme Court and the courts of appeal. If confirmed, I would 
do so in all cases. 
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Responses of William Alsup to Questions From Senator Thurmond 

Question I. In your article, “Freedom of Information and Privacy you refer to a 
“right to know” as a “broad precept [which] comprehends several distinct concepts, 
not all of which been reco^zed V Supreme Court.” Do you believe that the 
Constitution contains any rights regarding the “ri^t to know” or the “ri^t to pri- 
vacy” that have not yet b^n explicitly recognized by the Supreme Court? Please ex- 
plain. 

Answer 1. As my article stated (at pages 4-5), the Supreme Court “flatly” rejected 
any constitutional “light to know,” i.e., a right of public access to government infor- 
mation, in Houehim v. KQED, Ine., 438 U.S. 1 (1978). The Supreme Court has also 
stated that “There is no general constitutional right to privacy.” Katz v. United 
States, 389 U.S. 347, 350-51 (1968). I am not aware of any other constitutional 
rights of privacy or “right to know” not yet explicitly recognized by the Supreme 
Court. 

Question 2. We frequently hear the argument that the «)urts act in response to 
various social problems because the legislature has failed to act. What is your view 
of courts acting in this manner? 

Answer 2. A court should not try to create new rights or duties to solve social 
problems (whether or not the legislature has failed to address them). Rattier, a court 
must apply the governing law and settled precedents to determine the rights and 
obligations of litigants. 

Question 3. It is my view that judges should have judicial temperament. The more 
power an individual has, the more courteous he or she should he. Probably no one 
in our society has more power over the lives of individuals than a Federal ju<^, 
so it is especially important that someone in this role be courteous and civil. What 
are your thou^ts on judicial temperament? 

Answer 3. I agree with you that a judge should be courteous and dvil. There will 
be occasions when a judge must also be firm and must exercise control over pro- 
ceedings, but even this can be done in a civil and courteous manner. It is important 
that a judge be (and be perceived to be) fair. 

Question 4. Are there any circumstances under which a judge should attempt to 
establish new judicial precMent and, if so, what criteria do you consider important 
in determining the propriety of reversing some existing precedent? 

Answer 4. A district judge is absolutely obhgated to follow the controlling prece- 
dents. If ever a case arises of first impression over which there can be honest dif- 
ferences of opinion, a district judge will be called u^n to decide one way or the 
other. Reversal of existing precedent, however, is different. Although the Supreme 
Court on rare occasion will overrule one of its cases, and has set out its criteria for 
doing so in Agostini v. Felton, 521 U.S. 203 (1997), a district judge should never 
overrule precwent. 

Question 5. In our tripartite system of government, the Congress, under the Con- 
stitution, makes the law. The President, as the Chief Executive, enforces the law. 
The judiciary interprets the law. It appears that some judges seem to think they 
have the authority to make law. What is your opinion of my interpretation of our 
Federal system of government? 

Answer 5. 1 agree with your statement. 


Responses of William Alsup to Questions From Senator Smith 

Question 1. Leaving entirety aside the relevant Supreme Court precedent about 
the legal status of unoom children, do you as an individual believe that the unborn 
child is a fellow human being? 

Answer 1. As framed, this is a combined question of medicine and theology and 
one on which physicians and theologians, to the extent they have reached conclu- 
sions, have honest differences of opinion. 1 am not qualified in these fields and have 
truthfully reached no conclusions on the subject. 1 certainly hold no belie& that 
would prevent me from applying the controlling law on the subject. According to the 
Supreme Ckiurt’s decision in Planned Parenthwd of Southeastern Pennsylvania v. 
Casey, 506 U.S. 833, 846, 871 (1992), the State has a constitutionally-recognized in- 
terest in promoting the life or potential life of the unborn, a ri At that may override 
the woman’s rights once the unborn fetus achieves viability. Even before viability, 
the State may tAe steps to persuade the womem about “philosophic and social argu- 
ments of great weight that can be brought to bear in favor of continuing the preg- 
nancy to full term.” 505 U.S. at 872. State restrictions not imposing an undue bur- 
den on the womens decision are constitutional. If omfirmed, I would follow the rel- 
evant Supreme court precedents in deciding all issues of law on such subjects. 



136 


Question 2. As you know, the Supreme Court held in Roe v. Wade that the unborn 
diild has no constitutional rights to life before birth. Leavii^ entirely aside any obli- 

g ition that you may or may not have as an inferior court ju%e to follow Sujpreme 
ourt precedent, do you as an individual believe that the Supreme Court was legally 
and/or morally wrong in determining that an unborn child, even in the final weeks 
of pregnancy, has no constitutional n^t to life? 

Answer 2. In the Casey decision cited above, the Supreme Court held that the 
State has a legitimate and constitutionaHy-recognized ri^t to promote the life or 

g otential life of the unborn. The decision also held that once a fetus is viable, the 
tate’s interest in promoting the life of a fetus may outweigh the women’s ri^ts 
and allow the State to regulate or even prohibit an abortion. I am not qualified to 
address the morality of the Supreme Court’s decisions but would, if confirmed, fol- 
low at all times the relevant and controlling precedents on this subject. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clanton, is aan- 
stitutional? 

Answer 3. All statutes cairy a strong presumption of constitutionalily and the 
burden is on the litigant challenging a statute to demonstrate clearly that it is un- 
constitutional. Such litigants also carry the further burden of establishing “stand- 
ing” to sue and “ripeness” of (he particular issues raised. A constitutional aaallenge, 
moreover, should be reached for decision only if there is no non-constitutional basis, 
such as statutory construction, for disposition of the case. In deciding such cases, 
I would look to the plain meaning of the statutes and constitutional provisions at 
issue as well as the Supreme Court and appellate decisions.. Beyond this, I do not 
believe it would be proper for a nominee to indicate whether proposed legislation 
would be constitutional because the issue might come before the nominee if con- 
firmed as a judge. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual right to keep and bear arms? If so, what are 
the limits, if any, of that ri^t? 

Answer 4. The Second Amendment states in full: “A well regulated militia, being 
necessary to the security of a free state, the right of the people to keep and bear 
arms, shall not be infring^.” The amendment itself thus recomizes a right to keep 
and bear arms. In upholding the prohibition in the National Firearms Act against 
sawed-off shotguns, the Supreme Court has held that the Second Amendment right 
to bear arms must be “some reasonable relationship to the preservation or efficiency 
of a well regulated militia,” United States v. Miller, 307 U.S. 174, 178 (1939). I 
would follow the law set forth by the Supreme Court in deciding cases on the sub- 
ject. 

Question 5. Do you believe the death penalty is constitutional? 

Answer 5. Yes. The Supreme Court so held in Gregg v. Georgia, 428 U.S. 153 
(1976). 

Question 6. Would you have any personal, moral or religious qualms about enforc- 
ing the death penalty as a judge? 

Answer 6. No, I have no such qualms about enforcing the death penalty. 

Question 7. H a judge of an inferior court concludes that a Supreme Court prece- 
dent is itself cle£urly unconstitutional, are there any circumstances under whim the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. No. 


Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer 8. If I were a Supreme Court justice, I would rarely vote to overrule a 
precedent, and even then only in those unusual circumstances that the Supreme 
Ciourt itself has described as appropriate for ovemzling precedent, such as precedent 
that has proven intolerable and unworkable or prec^ent whose related principles 
of law have advanced so far as to leave it as a stranded remnant of jurisprudence. 
See generally Planned Parenthood v. Casey, 505 U.S. 833, 854-55 (1992), and 
Agostini v. Felton, 521 U.S. 203, 235-36 (1997). Otherwise, respect for stare decisis 
requires that justices adhere to the Court’s own precedents. And, certainly a district 
judge has no room ever to overrule or disregard a Supreme Court precedent. 


Response of Charles Wilson to a Question From Senator Sessions 

Question 1. What do you believe is the most important Supreme Court decision 
of the past 30 years? Wiat do you believe was the worst Supreme Court decision 
during this time? Please provide a brief explanation of your answer. 
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Answer 1. Every Supreme Court decision is important especially for the party or 
parties affected by eadi individual decision. It is very difficult to select one decision 
in particular and distinguish it from aU others as most important, but if I had to 
select one, it would be Gregg v. Georgia, 428 U.S. 153 (1976), upholding the con- 
stitutionality of the death penalty. I select that case in particular because I believe 
it has had the most significant impact on our justice system, substantially affecting 
the business of the courts especially state courts. 

I am reluctant to identify a case in particular that could be singled out as the 
“worst” Supreme Court decision. Troublesome decisions would be those that are 
issued by a sharply divided Court, where the majority opinion lacks the necessary 
clarity and guidance needed bjr lower courts. Especisoly troublesome are Supreme 
Court decisions which are criticized by subsequent decisions of the Court. An exam- 
ple of a prior decision that lacked necessary guidance to lower courts would be 
Furman v. Georgia, 408 U.S. 238 (1972) which invalidated the death penalty as 
cruel and unusual punishment under the Eighth and Fourteenth Amendments. 
Eve^ Justice who participated in the decision issued a separate written opinion re- 
sulting in a lack of clear guidance to the lower courts. Furman is, of course, no 
longer good law as the constitutionality of the death penalty has been upheld in 
Gregg V. Georgia. 


Responses of Charles Wilson to Additional Questions From Senator 

Sessions 

Question 1. In your biography, you state that in your current capacity as United 
States Attorney for the Midole District of Florida you participate in legal strategy 
sessions, and that you do set the prosecution priorities for your office. What factors 
do you use to set your prosecution priorities? Please describe your analytical process 
for making these determinations. 

Answer 1. The starting point for the establishment of prosecution priorities for the 
District must necessarily include consideration of the initiatives and directives of 
the Department of Justice as set by the Attorney General. Those initiatives must 
be considered, and tailored to fit the individual crime trends and needs of the Dis- 
trict. The crime trends in the Middle District of Florida substantially mirror those 
of the country and include violent crime and drug trafficking. For the past few 
years, our top white collar crime priority has been health care fraud. We have also 
devoted resources to the investigation of official public corruption, telemarketing 
fraud, financial institution fraud and insiurance company fraud. Because there are 
many senior citizens within the District who provide a target rich environment for 
white collar criminads, a heavy emphasis has been placed on the investigation and 
prosecution of health care fraiid and telemarketing fraud. 

In determining enforcement priorities, I meet regularly with federal, state and 
local law enforcement agency heads, as well as community and business leaders to 
receive their input as well. 

Finally, I have requested, and received, the FBTs periodic crime trend reports for 
my District which are also very useful. It is important that prosecution resources 
compliment investigative resources from a quantitative and program priority stand- 
point. 

Question 2. In your bio, you also discuss your implementation of the Department 
of Justice’s “Weed and Seed” program. This is a program I am very famiuar with, 
as I worked very hard to make this a successful program when I was the U.S. Attor- 
ney for the Southern District of Alabama. Your program makes extensive use of 
asset forfeiture. 

(A) What is your opinion of the present asset forfeiture approach? Are there any 
constitutional impediments to asset forfeiture that concern you? 

Answer 2A. Federal agencies use the criminal and civu forfeiture laws to take 
property from serious criminals; forfeiture is an essential component of the effort 
to combat drug trafficking, money laundering, terrorism, alien smuggling, counter- 
feiting, and white collar crimes that victimize consumers, the elderly and taxpayers. 

Fairness and due process are furthered when seizures take place pursuant to a 
warrant, unless one of the judicially-recognized exceptions to the Fourth Amend- 
ment applies. Civil forfeiture should ensure fairness and due process without giving 
criminms a windfall. Aspects of asset forfeiture practice that are of concern include 
the impact that forfeiture can have on an individual’s ability to have a lawyer of 
his or her choice, as well as an impact on Fourth Amendment interests and i^its. 

If I am selected to serve on the Eleventh Circuit, I will be sensitive to the prop- 
erty rights of all concerned. 
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Question 2B. As part of your program, your bio describes an instance in which 
you negotiated the property you seized to particular groups. For example, in one in- 
stance you negotiated the transfer of a forfeited bar to me Manatee Branch of the 
NAACP for use as a small business incubator, and in another instance you nego- 
tiated the transfer of a tavern to a community service organization known as me 
“Quality of Life Center”. 

How do you select the organizations that you provide this forfeited property to? 

Answer 2B. The United States Attorney’s Office’s Law Enforcement Coordinating 
Mana^r serves as a co-chair of the various Weed and Seed Steering Committees 
and receives input from the community. The organization selected must be a public 
or private non-profit organization witti broad-based community supjMrt and ade- 
quate funding, and must be a member of the local Weed and Seed Steering Com- 
mittee. The proposed use of the property must comport with the goals of the Weed 
and Seed initiative. Permissible uses would include community-based drug abuse 
treatment or prevention programs, education, housing, or job skill training. The 
Weed and Seed Steering Committee determines which organization should receive 
the property based on these considerations. 

Please describe the procedures you use to transfer the property, and any require- 
ments that a potential recipient of this property must meet. 

The United States Attorney must obtain the agreement of the law enforcement 
agencies that participated in the investigation that led to the forfeiture of the asset 
because those agencies would be required to agree to forego their equitable shares 
of the proceeds. The approval of the Deputy Attorney General or the Director of the 
Treastuy Executive Cfffice for Asset Forfeiture is required, as well as the United 
States Il^rshal. If everyone is in agreement, a memorandum of understanding is en- 
tered into by all parties and a contract is negotiated with the recipient of the prop- 
erty. The properly is transferred to the recipient and is to be used for law enforce- 
ment pui^ses (a broad definition). There is a five-year window for return if the 
property is not used in accordance with the agreement. The property is quit-claimed 
to tW recipient agency through the state or local law enforcement agency that par- 
ticipated in the investigation. The United States cannot directly transfer forfeited 
property to a private non-profit organization pursuant to the Weed and Seed initia- 
tive. 


Responses of Charles Woson to Questions From Senator Ashcroft 

Question 1. In your view, to what extent, if any, do the rights protected by the 
Constitution ^ow or sh rink with changing historicEd circumstances? 

Answer 1. The Constitution is written not for one generation but for the ages. The 
rights protected by the Constitution do not grow or shrink and they are to be safe- 
guarded and protwted. The rights do not ch^ge but may be given new application 
which is sometimes essential to a changing society. For example, the Fourth Amend- 
ment which protects the right of the people to be free from unreasonable searches 
and seizures has been given new application with regard to automobile searches 
even though the framers of the Constitution may not have envisioned the invention 
of the automobile. 

Question 2. If a particular judge or court has a high rate of reversal on appeal, 
or by the Supreme Court, is that a problem? If it is, what can and should be done 
to remedy that problem? 

Answer 2. A h^^ reversal rate is indicative of a problem and reflects that the 
judge is failing to follow the law consistent with his or her oblation. An appro- 
priate remedy might include a suggestion that the judge participate in continuing 
education, and attend seminars sponsored by the National Judicial College and the 
Federal Judicial Center. 

Question 3. Is “substantive due process” a legitimate constitutional doctrine? 

Answer 3. Recent Supreme Court decisions have significantly limited what has 
been referred to as “substantive due process”. Procedural due process li^ts con- 
tinue to be safeguarded and protected by the Courts. There may remain some 
vestiges or limited principles of “substantive due process”, but is very limited. In 
Washin^n v. Glucksberg, 521 U.S. 702 (1997), the Supreme Court upheld a Wash- 
ington law banning physician-assisted suicide that was challenged as a violation of 
the Fourteenth Amendment. The Court recognized that the Due Process Clause pro- 
vides protection of “certain fundamental ri^ts and liberty interests”, from govern- 
ment mterference, which would include the ri^t to marry, to have duldren, to di- 
rect the education and upbringing of one’s children. The Court expressed a reluc- 
tance to expand the concept of “substantive due process,” asserting that “guideposts 
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for responsible decision-making in this unchartered area are scarce and open- 
ended” The Court recognized that any extension of constitutional protections to cer- 
tain “asserted ri^ts” would place the matters outside the arena of public debate 
and legislative action where me matters belong. Due process protects fundamental 
rights and liberties that are objectively “deeply rooted in tins nation’s history and 
tradition.” 

In the event that I serve on the Eleventh Circuit, I will faithMly follow these 
guideposts established by the Supreme Corirt. 

Question 4. Is it appropriate for circuit judges to recognize new “substantive due 
process” rights? If yes, what should the guiding principles be? 

Answer 4. No. It would be inappropriate for a Circuit Judge to recognize a new 
“substantive due process” right. 

Question 5. What is your imderstanding of the holding in United States v, Lopez, 
514 U.S. 549 <1995)? l^at test would you apply to determine if a statute exceeded 
the power of (jongress to enact under the Commerce Clause? 

Answer 6. In United States v. Lopez, the Supreme Court ruled that tiie Gun Free 
School Zones Act of 1990, which made it a federal crime to possess a firearm in or 
near a school, is beyond Congress’s powers under the Interstate Commerre Clause. 
Congress can regulate intrastate activities only if the activities substantially affect 
interstate commerce. The test to determine if a statute exceeds the power of Con- 
gress to enact under the Commerce Clause is whether the activity “substantially af- 
fects” interstate commerce. 

I would apply this test if I am permitted to serve as a Judge on the Eleventh Cir- 
cuit. 

Question 6. Do you think that there is tension between the Supreme Court’s hold- 
ings in Romer v. Evans, 517 U.S. 620 (1996) and Bowers v. Hardwick, 478 U.S, 188 
(1986)? If there is, how would you reconcile that tension? If there is not, how are 
they reconcilable? 

.^mswer 6. In Bowers v. Hardwick, the Supreme Court Ruled that the Constitution 
does not confer upon homosexual persons the ri^t to engage in sodomy, upholding 
the validity of state laws making sudi conduct illegal. The Court found no funda- 
mental privacy right outweighing the authority of a state to make sodomy itself ille- 
gal. Romer, addresses a different issue. In Romer, the Supreme Court held that an 
amendment to the Colorado constitution prohibiting legislative, executive or judicial 
action designed to protect homosexual persons from discrimination violates the 
Equal Protection Clause of the United States Constitution for tire reason that it is 
“a status-based classification of persons undertaken for its own sake, something the 
Equal Protection Clause does not permit.” The Court determined that the Colorado 
law singled out homosexual persons from other citizens entitled to certain funda- 
mental rights such as the right to participate in the political process. Although there 
may appear to be tension between these two decisions, they are reconcilable with 
one another in that they address two different issues. 

Question 7. Is there an explicit racial classification that would survive strict scru- 
tiny? If yes, please explain what it would be? Would any such classification require 
a showing of peirticularized past discrimination? 

Answer 7. In Adarand v. Pena, 515 U.S. 200 (1995), the Court applied the “strict- 
scrutiny^ standard to federal affirmative action programs, holdmg that such pro- 
grams that use race as a factor in decision-making must be narrowly tailored to 
serve a compelling ^vernmental interest. Therefore, the Courts must carefully scru- 
tinize any attempted use of race to ensure that it meets the extraordinarily hig^ 
level of constitutional scrutiny. It would be very dtHicult for an explicit racial classi- 
fication to survive strict scrutiny. I would follow the guidance provided by the 
United States Supreme Court, including its decision in Adcirand. 

Question 8. Is there a legislative classification that would fail rational basis re- 
view? 

Answer 8. Much deference is afforded to Congress in the establishment of legisla- 
tive classifications and I would afford any such classification the presumption of 
constitutionality. Legislative classifications that bear a rational relationship to a le- 
gitimate end are favored by the Courts if the particular law does not burden a fun- 
damental right nor target a suspect class. Under the rational basis standard, any 
legislative classification bearing a rational relationship to an independent and legiti- 
mate legislative end, and not drawn specifically to disadvantage the group burdened 
by the law, should not be disturbed. Therefore, it is difficult to envision a classifica- 
tion that would fail rational basis review. 
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Question S. Is a state program that gives parents a set sum of money to be used 
by the parent to pay for tuiBon at any school they choose, public, private, religious 
or non-sectarian constitutional? . 

Answer 9. The test for constitutionality is set forth in Agostini v, Felton wmch 
hol^ that iJie Establishment Clause permits public school teachers to be sent into 
parochial schools to provide remedial education to disadvantaged children. In 
Agostini, the Court re-asserted the traditional three-Mit test for constitutionality: 
A^ether the program (1) serves a secular purpose, (2) does not have the primary 
effect Ewlvancing rel^on; and (3) does not constitute ra«*ssive entanglement of 

S rvemment religion. I would use the standards set forth in Agostini, and any other 
Ti ding prei^ent, in deciding this issue, and I would afford fee statute, whether 
federal or state, fee presumption of constitutionality to which it is entitled. 

Question 10. Please define judicial activism. Is Lochner v. New York, 198 U.S. 46 
(1905) an evampl e of judicial activism? Please identify three Supreme Court opin- 
imis feat you believe are examples of judicial activism (not including Lochner if your 
answer to fee prior question was yes). Is Roe v. Wade, 410 U.S. 113 (1973) an exam- 
ple of jufecM activism? 

Answer 10. When a judge disrega^ fee law and deviates from rettled judicial 
precedent, he or she engages in judicial activism. Cases presented for judicial review 
should be decided without ideological bias, wife adherence to the concept of stare 
decisis and consistent wife estabhshed judicial precedent. A judge should not allow 
persoi^ viewpoints to interfere wife ms or her duties as a judge. Otherwise, fee 
judge invites judic^ activism. 

lochner v. New York is considered by many to be an example of judicial activism. 
I am reluctant to criticize Supreme Court opinions, because even thou^ they may 
be exampl^ of judicial activism, I would nonetheless be requir^ to follow them as 
a lower court judge. Nevertheless, an example of judicial activism can be found by 
the ^preme Court’s decision in Adkins v. Children’s Hospital of the District of Co- 
lumbia, 261 U.S. 525 (1923). In this case, the Court was called upon to consider fee 
constitutionality of a District of Columbia statute providing for the fixing of n^- 
iTniiiTi wages for women and children. The Court invalidated the statute, contending 
that fee statute aufeorized an unconstitutional interference with fee freedom of 
contract including the guarantees of the due process clause of fee Fifth Amendment. 

Other examples of judicial activism would include Morehead v. New York, ex rel. 
Tipaldo, 298 U.S. 587 (1936), invalidating on due process grounds a state’s min- 
imum wage law, Adair v. United States, 208 U.S. 161 (1908), invalidating on due 
process groimds statutes criminalizing the discharge of certain workers because of 
their umon membership; and Allgever v. Louisiana, 165 U.S. 578 (1897), invali- 
dating on due process pounds a state law setting limits on who could conduct insur- 
ancebusiness in Louisiana. In these cases, the Supreme Court sli^ted state sub- 
stantive laws, relying on principles of general constitutional law to answer questions 
of state general or constitutions law. 

Roe V. Wade, which restricted the abilify of states to regulate abortion, has been 
cirticized by many as an example of judicial activism. The Supreme Court subse- 
quently adjusted fee Roe decision, holding in Planned Parenthood of Southeastern 
Pennsylvania v. Casey, 510 U.S, 833 (1992) that fee states have an interest in pro- 
tectii^ fee life or potential life of fee unborn. I would follow fee Casey ruling if I 
am confirmed to the Eleventh Circuit. 


Eesponses of Charles Wilson to Questions From Senator Hatch 

Question 1. In your view, what does Article III of fee Constitution authorize fed- 
eral judges to do? Specific^y, do you beheve that fee judicial power encompasses 
fee power to interpret existing law or to make new law? What are the limits on 
the scope of a federal judge’s power? 

Answer 1. The Constitution authorizes fee federal judiciary to interpret and apply 
the Constitutfon and fee laws enacted by Congress. In our system of separation of 
powers, it is not the function of the judiciary to make law or infringe upon the pre- 
rogative of the legislative branch. 

Question 2. What authorities may a federal judge legitimately use in determining 
fee legal effect of a statute or constitutional provision? IMstoss how fee use of these 
authorities is consistent with the exercise of the Article III judicial power. 

Answer 2. Under prevailing rules of statutory construction, a federal judge is 
duty-bound to apply fee plain language of the statute or constitutional provision. 
When fee language of the law is clear, fee judge is not free to replace it wife 
unenacted, legislative intent. If the judge is unable to discern fee plain meaning of 
fee statute, fee next step is to look to fee surrounding body of law including deci- 
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sions of the United States Supreme CJourt followed by the Court of Appeals within 
the judge’s circuit. Only in the absence of guidance from these sources can a judge 
consider legislative history. 

Question 3. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutional right not previously upheld by a court (1) 
interpretation of the plain meaning of the text and original intent of the Framers 
of the Constitution, (2) disi^mment of the “community’s interoretation” of the con- 
stitutional text, see William J. Brenium, The Constitution of the United States Con- 
temporary Ratification. Text and Teaching Symposium, Georgetown University (Oc- 
tober 12, 1985), and (3) ratification of an amendment under Article V of the C!on- 
stitution. Assess the impact of each approach on the judicial power provided by Arti- 
cle ni of the Constitution. 

Answer 3. The first and third a{>proaches are legitimate methods of supporting 
a claim based on a constitutional right not previously upheld by a Court, i&iy ap- 
proach to uphold such a claim on the basis of a discernment of the “communities 
interpretation’’ of constitutional text vcould not be legitimate. Judges are required 
to interpret the Constitution in accordance with original intent and its plain mean- 
ing as set forth by the Framers. Of course, the Constitution sets forth a method for 
its amendment. 

Question 4. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer 4. If the case is not one of first impression, I will faithfully follow estab- 
lished judicial precedent. In the absence of Supreme Court or Eleventh Circuit au- 
thority, I would look to the precedents of sister circuits for guidance, although they 
are not binding. In a case of first impression, I would ajfford the statute tihe pre- 
sumption of constitutionality and begin my analysis with an application of the plain 
meaning of the pertinent statute or constitutional provision. 

Question 5. In your view, what are the sources of law and methods of interpreta- 
tion used in reaching the court’s jmi^pnent in the following cases? How does the use 
of these sources of law impact tlm scope of the Judicial power and the federal gov- 
ernment’s power under Article III? 

(A) Griswold v. Connecticut, 381 U.S. 479 (1965). 

(B) Alden v. Maine, 119 S. Ct. 2240 (1999). 

Answer 5A-B. In Griswold, the Supreme Cotut evaluated its prior rulings and 
concluded that “specific guarantees in the Bill of Rights have penumbras, formed 
bv emanations from those guarantees that help give them life and substance.” The 
Court states further in its decision, “(wje deal wim a right of privacy older than the 
Bill of Rights * * *” In Alden, which held that Congress could not subject a state 
to suit in state court without its consent, the Court held that the state’s immunity 
from suit “tis a fundamental aspect of the sovereignty they enjoyed before the Con- 
stitution’s ratification and retamed today excrat as mtered by me plan of the Con- 
vention or certain constitutional Amendments.’’ When the Eleventh Amendment was 
ratified, “Congress acted not to change but to restore the origined constitutional de- 
sign.” 'Therefore, sovereign immunity derives from the structure of the original Con- 
stitution rather than from the Eleventh Amendment. Federalism requires that Con- 
gress respect the states as residusiry sovereigns and co-participants in file govern- 
ment of the nation. The judiciary is equally required to support these established 
conceirts of federalism. 

Question 6. Compare the following cases with respect to their fideEty to the text 
and original intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’s power and on the federal government’s power com- 
pared with the power of state governments. 

(A) Wickard v. Filburn, 317 U.S. Ill (1942). 

(B) United States v. Lopez, 514 U.S. 549 (1995). 

Answer 6A-B. In 'Wickard v. Filburn, the Supreme Court upheld the appEcation 
of Congressional amendments to the A^cultural Adjustment Act of 1938 enacted 
to control the volume of wheat moving in interstate and foreimi commerce. The 
Court recognized early principles “affecting” restraints on the Federal Commerce 
Power holding that they must proceed from “poEtical rather than from judicial pmc- 
esses.” The Court also recognized that certain activities, identified in the opinion, 
are “vrithin the province of state governments emd beyond the power of commerce 
under the Commerce Clause.” These activities may only be reaped by Congress if 
they exert “a substantial economic effect on interstate commerce.” 

In Lopez, the Court invalidated the Gun Free School 2^es Act which made it a 
federal offense to possess a firearm at or near a school, finding that it was not an 
economic activity under the Conunerce Clause “substantially affecting interstate 
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ccMnmerce.” The Court in Lopez identified three broad cate^ries of activity that 
Congress may regulate under its commerce power whidi would include: (1) the use 
of channels of interstate commerce, (2) the emulation and protection of ixwtnimen- 
taliti^ of interstate commerce, or persons or things in interstate commerce, even 
though the threat may come only from intrastate activities, and (3) activities having 
a sutatantial relation to interstate commerce. With regard to the latter, the proper 
test is whether the state or federal activity regulated “substantially affects” inter- 
state commerce. 

Lopez cites Wickard as “perhaps the most far reaching example of Commerce 
Clause authority over intrastate activity.” The more recent Lopez decision makes it 
clear that the Courts are required to respect the separation and independence of the 
coordinate branches of the federal government and preserve the constitutional bal- 
anre of power between the states and the federal government. I will follow that 
guidance as a member of the Eleventh Circuit. 

Question 7. What role does the division of power between the national government 
and state govenunents play in our federal system? What impact does this division 
tove on the liberty of me individual and the power of federal judges? Assess the 
impact of the following cases on the division of power between the national and 
state governments? 

(A) united States v. Lopez, 514 U.S. 549 (1995). 

(B) Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996). 

(C) Printz V. United States, 521 U.S. 898 (1997). 

(D) Collie Savings Bank v. Florida Prepaid Postsecondary Educ, Expense Bd., 

119 S. a. 2219 (1999). .r , 

(E) A/den v. Maine, 119 S. Ct. 2240 (1999). 

Answer 7A— E. The division of power between the national government and state 
govenunmits plays an important and vital role in our federal system. Its importance 
is underscored by Ihe decisions in each of these cases. 

The Court in Lopez invalidated the Gun Free School Zones Act of 1990, which 
made it a federal crime to possess a firearm in or near a school r uling that firearm 
possession near a school zone is an interstate non-commercial activity. Congress can 
only regu^te intrastate activities if they “substantially affect” interstate commerce. 

In Seminole Tribe of Florida, the Court invalidated a provision of the Indian Gam- 
ing Regulatory Act permitting Indian tribes to sue states for failing to negotiate 
gaming compacts in good faith as an impermissible exercise of the Commerce 
Clause. In that case, the court ruled that the states entitlement to sovereign immu- 
nity pursuant to the Eleventh Amendment protects them from suit without their 
consent to be sued. 

The Court in Printz struck down a peirt of the interim provisions of the Brady 
Gun Handgun Violence Prevention Act which required locm law enforcement offi- 
cials to conduct baclcground checks of prospective handgun purchasers. The Court 
found that the requirements of the statute imposed an unconstitutional obligation 
on state officers to enforce federal laws. 

In Colley Saving Bank, the Supreme Court upheld a dismissal of an action by 
a bank which sold deposit contracts for funding college education against the Flor- 
ida Prepaid Post-Secondary Education Expense Board alleging unl^ competition 
under the Lanham Act based on the board’s alleged false advertising. According to 
the Court, federal courts lack jurisdiction over the matter since Florida’s sovereign 
immunity “was neither validly abrogated by the TRCA nor voluntarily waived” by 
its activities in interstate commerce. 

In Alden, the majority ruled against parole and probation officers who brought an 
action arainst Maine rtaiming denial of overtime under the Fair Labor Standards 
Act, finding that Congress could not subject a state to sue in state court without 
its consent. 

AU of these cases emphasize constitutional limitations on the federal government's 
auth()rity to regulate interstate commerce. The cases are based on fundamental 
principles of feteralism which the Courts must safeguard in discharging its impor- 
tant responsibilities and obligations imder Article HI of the Constitution. 

As stated in Lopez, the Constitution recognizes the limited role of the federal gov- 
ernment with enumeration of its powers in the Constitution. The Court stated that 
those powers not specifically enumerated are reserved to the states. Lopez quotes 
Founding Father James Madison who describes the powers of the federal govern- 
ment as “few and defined” and those of the states as “numerous and indefinite.” The 
division ot authority mandated by the Constitution furthers the protection of the in- 
dividual and fundamental liberties of Americans. The Constitution not only strikes 
a balance of power between the three branches of the federal government but also 
includes a “healthy balance of power between the States and the Federal Govern- 
ment * * * (reducing! the risk of tyranny and abuse from either front.” 
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Responses of Charles Wilson to Questions From Senator Smith 

Question 1. Leaving entirely aside the relevant Supreme Court precedent about 
the legal status of unborn children, do you as an individual believe that the unborn 
child is a fellow human being? 

Answer 1. If 1 am fortunate to serve as an Eleventh Circuit Judge, my personal 
opinions will have no bearing whatsoever in the decision-making process. I have no 
personal views that would interfere with my ability to apply the law faithfully and 
scrupulously. That includes issues ^lnd present relating to the state’s interest in 
protecting the life of the unborn as set forth in Planned Parenthood of Southeastern 
Pennsylvania v. Casey, 505 U.S. 833 (1992). 

Question 2. As you know, the Supreme Court held in Roe v. Wade that the unborn 
child has no constitutional right to life before birth. Leaving entirely aside any obli- 

g ition that you may or may not have as an inferior court judge to follow Supreme 
ourt precedent, do you as an individual believe that the Supreme Court was legally 
and/or morally wrong in determining that an unborn child, even in the final weeks 
of pregnancy, has no constitutional right to life? 

Answer 2. I have never, in my legal career, publicly criticized a Supreme Court 
decision. Most of my legal career, has been spent in an official capaaty as either 
a Judge or as United States Attomw. I remain reluctant to criticize, or publicly ex- 
press disagreement with established Supreme Court decisions that I may later be 
required to follow. The Supreme Court made it clear in Planned Parenthood of 
Southeastern Pennsylvania v. Casey, 506 U.S. 833 (1992), that states have an inter- 
est in protecting the life of the unborn which may overrWe the right of the woman, 
permitting the state to impose regulation on those who seek abortion. I will follow 
Supreme Court precedent if I am confirmed to be an Eleventh Circuit Judge. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer 3. 1 would be guided by the United States Constitution and prevailing Su- 
preme Court amd Circuit Court precedent. I am very reluctant to state my beliefs 
on the constitutionality of the Act without the opportunity to review the le^slation 
and consider the law and arguments presented in support of and in opposition to 
the constitutionality of the Act. If called upon to consider the constitution^ty of the 
Act, in the context of a specific case or controversy, I would afford the Act the strong 
presumption of constitutionality that it is entitled to. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer 4. There is very Ettle Supreme Court precedent addressing this issue. The 
most recent major decision addressing this issue is United States v. Miller, 307 U.S. 
174 (1939). The Second Amendment states: 

A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep 2 ind bear Arms, shall not be infiringed. 

If called upon to address that issue, I will look to the Supreme Court’s decision 
in Miller and the plain lang^ge of the Second Amendment as starting points for 
my analysis. 

Question 5. Do you believe the death penalty is constitutional? 

Answer 5. Yes. The Supreme Court of the United States ruled in Gregg v. Geor- 
gia, 428 U.S. 153 (1976) that the death penalty is constitutional. 

Question 6. Would you have any personal, moral, or religious qualms about enforc- 
ing the death penalty as a judge? 

Answer 6. No. I have no personal views that would interfere with my duty to en- 
force the death penalty as a United States Circuit Judge. 

Question 7. If a judge of an inferior court concludes that a Supreme Court prece- 
dent is itself clearly unconstitutional, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer 7. No. In Agostini v. Felton, 521 U.S. 203 (1997), the United States Su- 
preme Court ruled that only that Court can overturn Supreme Court precedent. 

Question 8. If you were a Supreme Court Justice under what circumstances would 
you vote to overrule a precedent of the Court? 

Answer 8. If I were a Supreme Court Justice, I would follow the guidance set 
forth in Agostini v. Felton, 521 U.S. 203 (1997), This decision sets forth those cir- 
cmnstances that would be determinative in overruling an established precedent of 
the Court. Precedent is overruled only in the unusual, rare and extreme case in 
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which case the precedent is clearly wrong, and to continue the precedent would 
cause great harm and injustice. 
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The committee met, pursuant to notice, at 9:06 a.m., in room 
SD-628, Dirksen Senate Office Building, Hon. Orrin G. Hatch 
(chairman of the committee) presiding. 

Also present: Senators Specter, Feinstein, Schumer, Smith, 
Torricelli, Sessions, Leahy, and Feingold. 

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. 

SENATOR FROM THE STATE OF UTAH 

The Chairman. If we could begin. Today, we are holding a hear- 
ing for seven judicial nominees: two Circuit Court nominees and 
five District Court nominees. 

This hearing follows the committee’s approved of 16 judicial 
nominations emlier this year. We have three panels today. The 
first panel will consist of the sponsors of the nominees who will 
give brief statements on behalf of their nominees. The second panel 
will consist of the two Circuit Court nominees, and the third panel 
will consist of the five District Court nominees. 

Before we turn to the panels, the Ranking Member is not here, 
but we will reserve time for him to make his operdng remarks 
when he arrives. 

Let me just say we are very pleased today to have the two Sen- 
ators fi-om California speaking on behalf of two of our judgeships 
here today, and we will tmm to you. Senator Feinstein, first, and 
then you, Senator Boxer, second. 

Please. 

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator FEINSTEIN. Thank you very much, Mr. Chairman, 

The Chairman. I would also invite Mr. Campbell to the table, 
too. We normally do not have the House Members speak, but you 
are still in the fabled Judiciary Committee over there. 

( 145 ) 
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Mr. Campbell. No, I am a graduate. 

The Chaieman. You are not there anymore. You are just the ex- 
pert in antitrust over in the House. So we are certaiiily going to 
give you an opportunity to say something. 

Mr. Campbell. Thanks, Mr. Chairman. 

The Chairman. Senator Feinstein. 

Senator Fedjs'PBIN. Thank you, Mr. Chairman, for holding this 
hearing today. 

It is my pleasure to introduce the Associate Attorney General 
Ray Fisher to the Judiciary Committee as a nominee for the Ninth 
Circuit Cotirt of Appeeds. 

I think, by any standard of measurement, Ray Fisher should be 
counted as a superlative nominee. Prior to his appointment as As- 
sociate Attorney General, he was considered one of the top trial 
lawyers in Southern California. His legal skills are so highly re- 
garded that he was recently inducted into the American College of 
Trial Lawyers, an honor bestowed on only the top 1 percent of Ms 
profession. 

His academic record is sterling. He graduated from Stanford Law 
School in 1966 where he was president of the Stanford Law Review 
and awarded the Order of the Coif. 

Following law school, he served as a law clerk for Judge J. Skelly 
Wright of the U.S. Court of Appeals for the District of Columbia 
Circuit and Supreme Court Justice William Brennan. 

During his 30-year career in private practice, Ray Fisher special- 
ized in the toughest of cases, complex civil litigation and in alter- 
native dispute resolution. In 1988, he founded the Los Angeles of- 
fice of Heller, Ehrman, White and McAuliffe, an office mat has 
grown from 6 attorneys to 48. The m^ority of his court appear- 
ances have been before the Federal courts. 

Ray Fisher has an impressive history of pubHc service. During 
the turbvilent times in Los Angeles after the Rodney King verdict, 
he served an invaluable role as Deputy General Counsel co the 
Christopher Commission which reviewed the actions of the Los An- 
geles Police Department. He also served on the Los Angeles Police 
Commission for 2 years, and he was president of the commission 
during 1996 and 1997. 

His nomination enjoys the strong support of law enforcement. 
The National Sheriffs Association has awmded him a lifetime 
membersMp. In addition, the Fraternal Order of Police and the Na- 
tional Association of Police Organizations count themselves among 
Ms strongest supporters. 

It is a tribute to Mr. Fisher’s civil mindedness that he left a bur- 
geoning private practice to enter Government service as Associate 
Attorney General in 1997. As the third-ranking official of the De- 
partment of Justice, he oversees the work of the civil litigating di- 
visions, including antitrust, civil, civil rights, environment and nat- 
lu-al resomces divisions, and tax. In addition to these responsibil- 
ities, he has focussed on expanding access to community policing 
and has worked diligently to bring new technology into the hands 
of State and Federal law enforcement. 

I would like to just mention a few of the testimonials on Ms be- 
half. Los Angeles Mayor Richard Riordan vsrrites, “As a Republican 
mayor, I can assure you that Ray does not have a partisan agenda. 
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He is a superb lawyer, with extensive trial and appellate experi- 
ence, who will use his keen analytic mind in a fair and restrained 
manner.” 

John G. Davis, a retired U.S. District Judge appointed by Presi- 
dent Iteagan in 1986, says, “I can attest that he is not an 
idealogue, has no agenda, and will be an intellectually honest and 
superior member of the court. He is dedicated to the rule of law, 
and is possessed of the appropriate intellect and temperament for 
this appointment.” 

The Standing Committee on Federal Judiciary of the American 
Bar Association has deemed Mr. Fisher well qu^fied for appoint- 
ment as Judge of the U.S. Court of Appeals. 

Mr. Chairman, I whole heartedly recommend Raymond C. Fisher 
for a Ninth Circuit appointment. He has truly first-rank legal cre- 
dentials. 

If I may, I would just like to say a quick word on behalf of Sen- 
ator Boxer’s nomination for a District Judge in the Southern Dis- 
trict of California. 

Jim Lorenz is Senator Boxer’s nominee, but I would like the com- 
mittee to know that since 1994, he has served eis chairman of my 
judicial screening committee, and he is batti^ 100 percent on the 
nominations that that committee has submitted to the President 
and to the Senate Judiciary Committee. He has put forward excel- 
lent candidates, and certainly made my job easier. He is a distin- 
guished trial lawyer in both civil and criminal cases. He has tried 
actuedly 36 cases to judgment, serving in 29 as co-counsel. 

His career has been divided into two stages. He has served as 
both a State and Federal prosecutor in Southern Cahfomia, and for 
10 of these years, he actually initiated and built up the fraud unit 
in the San Diego County District Attorney’s Office. He served as 
first Assistant U.S. Attorney and Acting U.S. Attorney in San 
Diego. 

I know Senator Boxer wants to say more about him, but I want 
this committee to know that he has my full-hearted support. As a 
hiunan being, as a lawyer, he is an absolute 10. 

So I will yield the rest of the statement to Senator Boxer and ask 
that my fiill statements be placed in the record. 

The Chairman. Well, thank you. They wQl be. 

[The prepared statements of Senator Feinstein follow:] 

Prepabed Statement of Senator Dianne Feinstein on Behalf of Raymond C. 

Fisher 

Thank you, Mr. Chairman, for holding this hearing today. It is my pleasure to 
introduce the Associate Attorney General, Ray Fisher, to tlie Judiciary Committee 
as a nominee to the Ninth Circuit Court of Appeals. 

By any standard of measurement, Ray Fisner should be counted as a superlative 
nominee. Prior to his appointment as Associate Attorney General, Ray Fisher was 
considered one of the top trial lawyers in Southern California. His legal skills are 
so highly regarded that he recently was introduced into the American College of 
Trial Lawyers, an honor bestowed on only the top one percent of the profession. 

His au^ademic record is sterling. He graduated from Stanford Law School in 1966, 
where he was president of The Stanford Law Review and awarded the Order of the 
Coif. Following law school, he served as a law clerk for Judge J. SkeUey Wright of 
United States Court of Appeals for the District of Columbia Circuit and Supreme 
Court Justice WiUiam Bremian. 

During his 30 year career in private practice, Ray Fisher specialized in the tou^- 
est of cases, complex civil Uti^tion, and in alternate dispute resolution. In 1988, 
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he founded the Los Angeles Office of Heller Ehnnan, White and McAullife, an office 
that has grown from 6 attorneys to 48. The majority of his court appearances have 
been before the Federal courts. 

Ray Fisher also has an impressive history of public service. During the turbulent 
times in Los Angeles after the Rodney Ki^ verdict, he served an invaluable role 
as Depute General Counsel to “The Christopher Commission,” which reviewed the 
actions of the Los Angeles Police Department. He also served on the Los Angeles 
Police Commission for two years, and was President of the Commission during 
1996-1997. 

His noii^ation enjoys the strong support of law enforcement. The National Sher- 
iffs Association has awarded him a Lifetime Membership. In addition, the Fraternal 
Order of Police and the Nationad Association of Police Organizations count them- 
selves among the strongest supporters of his nomination. 

It is a tribute to Ray Fisher’s civic-mindedness that he left a burgeoning private 
practice to enter government service as Associate Attorney General m 1997. As the 
third ranking official of the Department of Justice, he oversees the work of the civil 
litigating divisions, including Antitrust, Civil, CM Rights, Environment and Nat- 
ural Resources Divisions, and Tax. 

In addition to these responsibilities, he has focused on expanding access to com- 
munity policing, and has worked diligently to bring new technology into the heinds 
of state and FMeral law enforcement. 

I wiU read just a few of tee testimonials on his behalf. 

Los Angeles Mayor Richard J. Riordan writes: “As a Republican mayor, I can as- 
sure you teat Ray does not have a partisan agenda. He is a superb lawyer, with 
extensive trial and appellate experience, who will use his keen anal 3 rtic mind in a 
fair and restrained manner.” 

John G. Davies, a retired U.S. District Judge appointed by President Reagan in 
1986 says: “I can attest teat he is not an ideologue, has no agenda, and will be an 
intellectually honest and superior member of tee Court. He is dedicated to the rule 
of law, and is possessed of the appropriate intellect and temperament for this ap- 
pointment.” 

The Standing Committee on Federal Judiciary of the Americem Bar Association 
has deemed Mr. Fisher “Well Qualified” for appointment as Judge of the United 
States Court of Appeals. 

Mr. Chairman, I wholeheartedly recommend Raymond C. Fisher for a judgeship 
in the Ninte Circuit. He has truly firsLrank leM credentials. His acute interest in 
public service, specifically in public safety, and his overreaching concern for fairness 
will serve tee Ninth Circuit well. 

I urge his prompt consideration and confirmation. 


Prepaeed Statement of Senator Dianne Feinstein on Behalf of Jim Lorenz 

I am pleased to s^port Jim Lorenz’s nomination to be a District Judge in tee 
Southern District of California. 

Although Jim Lorenz is Senator Boxer’s nominee, I have personally benefitted 
from his legal acumen and commitment to public service. Since 1994, he has served 
as Chairman of my judicM screening committee. His record of putting forward such 
excellent candidates certainly made my job easier. I can’t let this opportunity go by 
without saying thanks to Jim Lorenz for his efforts. 

Jim Lorenz’s nomination comes after a distinguished career as a trial lawyer in 
bote civil and criminal cases. He has tried 36 cases to judgement, serving in 29 as 
co-counsel. This is one judge who will know every nuance of tee courtroom from the 
day he first presides. 

His career can be divided into two sta^s. From 1966 to 1981, he served as a 
State and Federal prosecutor in Southern California. For 10 of these years, he initi- 
ated and built-up the Fraud unit at tee San Diego County District Attome/s Office. 
From 1978 to 1981, he served as First Assistant U.S. Attorney and Acting U.S. At- 
torney in San Diego Counte. 

Since 1982, Mr. Lorenz has worked in private practice, dividing his time between 
civil litigation and white collar criminal defense. His civil practice areas include real 
estate, labor law, and commercial transactions. 

Jim Lorenz has the unwavering support of local law enforcement including tee 
San Diero Police Chief, tee District Attorney, the sheriff, and the San Die^ County 
Police Chiefs Association. San Diego District Attorney, Paul J. Pflingst, a Repub- 
lican states: “* * * I cannot imagine a more talented and even-tempered candidate 
for judge than Jim Lorenz. I have not seen a candidate better suitra for tee bench 
than (him].” 
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Jim Lorenz also has devoted an impressive portion of his time to public service. 
He is co-founder and past-Chairman of the San Diego Crime Commission. He also 
manages to find time to sit on the Board of Trustees of California Western School 
of Law and on local Marine Corps advisory Boards. 

I urge the committee to move rapidly forweud with Jim Lorenz’s nomination. Not 
only is he an exemplary candidate, but the Southern District of CaUfomia des- 
perately needs this judgeship filled. Its caseload of 1030 cases per iud|^ is the hiA- 
est in me entire Ninth Circuit. By way of comparison, the national average per <Es- 
trict court Judge is 484. In addition, the Southern District of California continues 
to have the hipest number of criminal felony cases per judge in the nation. 

Thank you again. I look forward to the hearing. 

The Chairman. If I could interrupt. Senator Boxer. I did not re- 
alize that Senator Specter, who is very senior on this conunittee, 
was here to speak in favor of Maryanne Trump Barry and others. 
So I would like to interrupt and call on Senator Sf^cter at this 
time, and then we will go to you and Congressman Campbell. 

Senator Specter. Thank you, Mr. Chairman. I will take only a 
moment or two. 

The Chairman. I would like to have our statements be as short 
as we can because we do want to get this hearing started, as we 
are going to have votes all day, and I do want to get throvigh with 
this hearing. 

Senator Specter. As I said, I will just take a moment or two, 
and I have to excuse myself after this brief statement. 

I want to commend you, Mr. Chairman, for moving ahead with 
the judicial nomination process and to say a few words in support 
of Judge Mauyanne Trump Barry. 

I compliment the President on his bipartisan approach. There are 
two vacancies coming from New Jersey. One will be a Democrat, 
and one, a Republic^, and I compliment Senators Lautenberg and 
Torricelli for their bipartisan approach and we are trying to extend 
that bipartisanship to the Third Circuit and to the Pennsylvania 
selections, I might add. 

Ju%e Barry comes to this nominating process with an extraor- 
dinary record. She has served on the U.S. District Court for the 
District of New Jersey since 1983. She has been a part of the panel 
of the Third Circuit by designation. Before becoming a judge, she 
was in the U.S. Attorney’s Office where she was a first assistant 
and executive assistant. She has an extraordinary record of com- 
munity service and legal scholarship, and I think she will make an 
excellent addition to the Third Circuit. 

Mr. Chairman, I yield back the balance of my time. 

The Chairman. Thank you, Senator Specter. We appreciate it. 

This is high praise for these nominees coming from Senator Fein- 
stein and Senator Specter who are Members of the Committee. 

Senator Boxer. 

STATEMENT OF HON. BARBABA BOXER, A U.S. SENATOR PROM 
THE STATE OF CALIFORNIA 

Senator Boxer. Thank you very much, Mr. Chairman and Mem- 
bers, for holding this hearing and giving us an opportunity to intro- 
duce you to two very fine C^ifomians. 

Let me first say that I want to underscore what Senator Fein- 
stein has said about Ray Fisher. We are excited about this nomina- 
tion and hope you will be as excited as we are and move expedi- 
tiously on it. 
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Mr. Chairman, it is a pleasure to be with you today to introduce 
a gentleman that Senator Feinstein has SEiid has headed her judici- 
ary advisory committee and has done an excellent job for her. I am 
very proud that he was chosen by my committee for a slot on the 
Federal District Court for the Southern District of California. His 
name is Myron James Lorenz, and I know you will have a <^£uice 
to question him about his life, career, and thoughts on the law. Be- 
fore you do, I will be very brief in sharing some of the hi g hlig h ts 
of his career, which is a long and distinguished one. 

He is CTurently a partner with the law firm of Lorenz, Alhadeff, 
Cannon and Rose in San Diego. His specialty is complex litigation 
in business, health care, real estate, labor law, financial institu- 
tions, and fraud. He re^arly represents companies and individ- 
uals in civil and criminal investigations brought by a variety of 
Federal s^encies, and he is an excellent attorney. 

In addition to his work in the cmniToom, he is often employed 
by companies to conduct internal investigations of possible fraudu- 
lent activity by employees. 

Before entering private practice, Jim Lorenz was a prosecutor, 
and I know that is important to many of you on this committee. 
After law school, he joined the District Attorney’s office in San 
Diego where he worked for 11 years, eventually rising to be chief 
of the Fraud Division. In 1978, he joined the U.S. Attome 3 r’s Office 
in San Diego as an Assistant U.S. Attorney. Two years later, he 
was named U.S. Attorney for the Southern District. 

Throughout his years in the District and U.S. Attorney’s Offices, 
he has distinguished himself for beiug tough, thorough, and fair, 
eind it is precisely this history and record of success ffiat causes 
Jim to be so universally admired in the San Diego area and be- 
yond. 

I have received strong letters of support for Jim Lorenz from 
Jerry Saimders, who is the former San Diego Chief of Pohce; Paul 
Finks, the San Diego District Attorney; Bill Collander, San Diego 
Coxmty Sheriff; and Richard Emerson, the president of San Diego 
County Police Chiefs and Sheriffs. These are bipartisan endorse- 
ments, Mr. Chairman, and I believe, as they do, that Jim would be 
a great credit to the bench. 

I want to mention just quickly a couple of other things. He 
served his coimtry as an active-duty officer in the U.S. Marines for 
2V2 years, and as £ui officer in the U.S. Marine Corps Reserves for 
15 more years. He consistently makes time for pro bono and other 
work designed to build and strengthen the community. 

For example, he is chairman of the San Diego Crime Commis- 
sion, which supports law enforcement in the community, and he 
has chaired a county commission looking into the issue of indigent 
defense. While doing all of this, he emd his wife, Marcia, have 
found time to raise two children. 

So, in short, Jim Lorenz is a man of proven character, talent and 
dedication. As Senator Feinstein has said, his judgment is excel- 
lent, aind every individual he has recommended to her has been 
successfully seen by this committee and the President. He receives 
very high marks from my committee, and I would tmanimous 
consent that the rest of my statement be submitted for the record. 

The Chairman. Without objection. 
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(The prepared statement of Senator Boxer follows:) 

Peepaeed Statement of Senator Barbara Boxer 

It is may great pleasure to be with you today to intpodure Myron James (Jim) 
Lorenz to the members of the Senate Judiciary Committee. Jim Lorenz is my rec- 
ommendation to fill a vacancy in the Federal District Court for the Southern Dis- 
trict of California. 

Shortly you will have the opportunity to question Mr. Lorenz directly about Ms 
life, career and thoughts on the law and its proper place in American society. Before 
you do, however, I would like to share a little of what I know about Jim and why 
I think he would make an exceptional federal judge. 

Jim Lorenz has had a long and distinguish^ career in the law and public service. 
He is currently a partner with the law firm Lorenz, Alhadeff, Cannon and Eose in 
San Diego, California. His specialty is complex litigation in areas such as business, 
health care, real estate, labor law, financM institutions, securities and other forms 
of fraud and RICO. He regularly represents companies and individuals in civil and 
criminM investigations brought by a variety of federal agencies including the Justice 
Department, the Environmental Protection Agency, the Securities and Exchange 
Commission, the Internal Revenue Service ana others. In addition to his work in 
the courtroom, he is often employed by companies to conduct internal investigations 
of possible fraudulent activities by employees. 

Before entering private practice Jim Lorenz was a prosecutor. After law school, 
he joined the District Attorney’s office in San Diego where he worked for over 11 
years eventually rising to be chief of the fi'aud division. In 1978, he joined the U.S. 
Attorney’s Office in San Diego as an Assistant U.S. Attorney. Two years later he 
was named United States Attorney for the Southern District. Throughout his years 
in the District and U.S. Attorney’s offices, he distinguished himself for being tou^, 
thorough and scrupulously fair. 

It is precisely this history and record of success that causes Jim to be so univer- 
sally admired and respect^ by law enforcement officials in the San Diego area. I 
have received strong letters of support for Jim Lorenz from Jerry Sanders, former 
San Diego Chief of Police; Paul Pnngst, San Diego District Attorney; Bill Kolender, 
San Diego County Sheriff, and Richard Emerson, President of San Diego Counties 
Police Chiefs and Sheriff’s Association. All believe, like me, that Jim would be a 
credit to the bench. 

But there is more to commented Jim Lorenz than his numerous professional ac- 
complishments. He served his country as an active duty officer in the United States 
Marines for two and a half years, and as officer in the U.S. Marine Corps Reserves 
for 15 more. He consistently makes time for pro bono and other work designed to 
build and strengthen the community. For example, he is Chairman of the San Diego 
Crime Commission, which supports law enforcement in the community, and has 
chaired a county commission looking into the issue of indigent defense. And while 
doing all this, he and his wife Marcia still found the time to raise two children. 

In short, Jim Lorenz is a mem of proven character, talent and dedication. He re- 
ceived exceptionally high marks from my judicial advisory committee and enjoys a 
broad range of support among his colleagues emd other community leaders. By all 
accounts he has the experience, temperament and passion for the law that have al- 
ways been the hallmarks of our best jiirists. It was my pleasure to recommend him 
to the President in December, just as it is my pleasure to introduce him to you 
today. 


RAY FISHER 

Before I conclude, I would like to say a few words on behalf of another Californian 
who will be before you today, Ra 3 Tnond Fisher. Ray Fisher is a nominee for the 9th 
Circuit Court of Appeals and the current Associate Attorney General. He is an out- 
standing attorney and person with a distingmshed professional smd public service 
record. I am confident he would make a fine Circuit Court jud^. 

Senator Boxer. I would ask Jim to stand. 

We are very proud of you, as we are of Ray Fisher, who has 
brought his entire family here, and we are very happy to see every- 
one here today. 

Thank you, again. 

The Chairman. Thank you, Senator Boxer. 
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One of the people I most respect in the House, of course, is Con- 
gressman Camphell, and we are happy to have you here. With your 
knowledge of the law and your professorship at Stanford, your 
opinion gives great weight to this committee. 

We are also happy to have had the two Senators from California. 
They both have spoken very glowingly about these candidates. 

Congressman Campbell. 

STATEMENT OF HON. TOM CAMPBELL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

Representative Campbell. Mr. Chairman, you honor me. Thank 
you very much. 

I have never come before your committee imless I knew the per- 
son I was speaking about. So I do not come all that often, and 
today, I know Ray Rsher and I recommend hi m strongly for a cou- 
ple of reasons. I repay your compliment in allowing me to speak 
by being succinct. I hope I succeeded in that. 

I came suid testified on his behalf when he was up for Associate 
Attorney General sa3dng that he had great promise in the manage- 
ment of the Department of Justice, and although I am no longer 
a Member of the Judiciary Committee, I stay very active in the 
work product of the Judiciary Committee. 

The reports are marvelous. He has been a very fine adminis- 
trator in the Department of Justice. I know particularly his work 
on alternative dispute resolution, where he had a background going 
in and where he advanced that very important poUcy of resolving 
disputes without costly Utigation within ^e Department. 

If the time ever comes and the Federal Circuits adopt that kind 
of approach, which we have in our Courts of Appeals in Cahfomia, 
I think Ray Fisher might be one to do it; in other words, to use 
mediation on appeal, which is, of course, not the case in iJie Fed- 
erad Circuits, but something worth considering. 

Second, he comes very highly recommended. You have heard 
from our two Senators. I edso note the strong support of former 
U.S. Attorney in Los Angeles, Bob Boimer, and, of course. Mayor 
Riordan. 

Before Mayor Riordan, he was the appointee on the pohce com- 
mission, later chaired the police commission, and has throughout 
shown a very fair and bipartisan, non-ideological, but full of ideas 
approach. Let me just repeat, full of ideas, but not ideological. 

I have had the occasion to read his writing. He is a scholar of 
first order. He would have been a great law professor. Our profes- 
sion lost when he chose to become a practitioner. 

Last, I want to thank you, Mr. Chairman. We are short of judges 
on the Ninth Circuit. This has been the subject of hearings on 
whether we should split the Ninth because of some of the problems 
that we see there with delays, with reversed rates, and your hold- 
ing heeudngs on Ninth Circuit nominees, I think, is the most impor- 
tant step we can presently take, short of legislation, to solve the 
problems that we have in the Ninth. 

So I thank you for scheduling these heeirings. 

The Chairman. Theuik you, and we are honored to have you 
here. That is very good praise for Mr. Fisher, who I happen to ^so 
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feel very deeply about £ind have a great deal of confidence in. So 
thank you for being here. 

Representative Campbell. Ihanks, Mr. Cheurman. 

The Chairman. We appreciate it. 

I think we will take Senator Bennett and myself next, and 
maybe I can say a few words. 

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM 
THE STATE OF UTAH 

The Chairman. Our nominee, Ted Stewart, for many years I 
have always respected his character and his commitment to public 
service, and his judgment, and I am pleased that President Clinton 
saw fit to nominate this fine man for a seat on the U.S. District 
Court for the District of Utah. 

Mr. Stewart received his law degree from the University of Utah 
School of Law, and his undergraduate degree firom Utah State Uni- 
versity. He worked as a practicing la^er in Salt Lake City for 6 
years, and he served as trial counsel with the Judge Advocate Gen- 
eral in the Utah National Guard. 

In 1981, Mr. Stewiirt C£une to Washington to work with Con- 
gressman Jim Hansen. His practical legal experience served him 
well on Capitol Hill where he was intimately involved in drafting 
legislation. 

Mr. Stewart’s outstanding record in private practice and in the 
legislative brsmch eeumed him an appointment to the Utah Public 
Service Commission in 1985. For 7 years, he served there in a 
quasi judicied capacity on the commission, conducting hearings, re- 
ceiving evidence, and rendering decisions with findings of fact and 
conclusions of law. 

Mr. Stewart then brought his experience as a practicing lawyer, 
as a legislative aide, and as a quasi-judicial officer to the executive 
branch in State government. Beginning in 1992, he served as exec- 
utive director of the Utah Departments of Commerce and Natural 
Resources, and since 1998, Mr. Stewart has served as chief of staff 
of our current Governor, Michael Leavitt. 

Throughout Mr. Stewart’s career in private practice, in the legis- 
lative branch and the executive branch, and as a quasi-judicial offi- 
cer, he has earned the respect from all of those who have worked 
for him, those who have worked with him, and those who have 
been affected by his decisions. 

A lEirge number of people from all walks of life, and I might add 
on both sides of the political aisle, have written letters supporting 
Mr. Stewart’s nomination. 

James Jenkins, president of the Utah State Bar, wrote, “Ted’s 
reputation for good character in industry and his temperament of 
fairness, objectivity, courtesy, and patience are without blemish.” 

Don Fiay of the conservation group. Sportsmen for Fish and 
Wildhfe, wrote, “I have nothing but respect for a man who is hon- 
est, fair, considerate, and extremely capable.” 

R.G. Valentine of the Utah Wetlands Foundation wrote, “Mr. 
Stewart’s judgment on judicial evaluation of any project or issue 
has been one of unbiased and balanced results.” 

Utah State Senator, Democrat, Mike Demetrich, one of the many 
Democrats supporting this nomination, wrote, “Mr. Stewart has al- 
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ways been fair and deliberate and shown the moderation in 
thoughtfulness that the judiciaiy requires.” 

I imderstand that the American Bar Association has concluded 
that Ted Stewart meets the qualifications for appointment to the 
Federal District Court. 

This sentiment is shared strongly by many in Utah, including 
the president of the Utah State Bar. I would like to place copies 
of some of these letters of support for Mr. Stewart and a list of his 
major accomplishments in protecting the environment in the record 
at this point. So, without objection, we will do so. 

[The information referred to is located in Submissions for Ihe 
Record.] 

The Chairman. This le^on of letters Euid testaments in support 
of Mr. Stewart’s nomination reflects the balanced and fair judg- 
ment that he has exhibited over his long and distinguished career. 
Those who know Ted well know he will continue to serve the public 
well. 

A final note, Ted Stewart is needed in Utah. The seat he will be 
taking has been vacant since 1997. So I look forward to expedi- 
tiously moving his nomination through the committee. 

At this point, we will turn to Senator Bennett for his remeuks, 
and we will look forward to hearing firom you. Senator Bennett. 

I might add that Mr. Stewart’s wife, Lora, is here, and Ted’s 
brother, Tim, is here with his wife, Marcia. So we are happy to wel- 
come all of you here. We will have all the judges introduce their 
families when they come up. 

Senator Beimett. 

STATEMENT OF HON. ROBERT F. BENNETT, A U.S. SENATOR 
FROM THE STATE OF UTAH 

Senator Bennett. Thank you, Mr. Chairmein. I will be brief be- 
cause I have to chair another hearing in about 3 minutes. 

I first met Ted Stewart when he and I contended for the Repub- 
lican nomination for the Senate in 1992. I knew nothing about him 
and never met him, never hemd of him, and there were several of 
us running for that nomination, as you will recall. 

In Utah, we have a ritual where you go from to coiinty 

and give your speeches before the county conventions. There are 29 
counties, and at the end of that ritual, you know everyone else on 
the road show pretty well. 

There was another candidate in that group, Mike Leavitt, run- 
ning for Governor. As things turned out, both C^vemor Leavitt and 
I ended up winning our particular races, but of all of the people 
that I went through that experience with, the one that impressed 
me the most was Ted Stewart. I barely beat him in the convention 
for the opportunity to appear on the Republican ballot and said at 
the time Ted Stewart will be heard from again. This is a man of 
tremendous capability. 

Governor Leavitt had not known him either before that experi- 
ence, and I find it interesting that when Governor Leavitt reqiiired 
a chief of staff, it was to Ted StewEut that he turned. 

There are those who have complained that Ted’s judicial experi- 
ence has all been at the State level, that he has not held any Fed- 
eral positions with respect to his legal background and training 



155 


other than service on Capitol Hill, but as you have pointed out in 
your statement, Mr. Chairman, those who have worked with him 
in his judicial-type activities at the State level all have the highest 
praise for his fairness, his thoroughness, and his intelligence, and 
I am happy to join with you, Mr. Chairman, in giving my unquali- 
fied support for Ted Stewart for this position. I ^ow of no one who 
brings to this assignment a higher intellect, a better work ethic, or 
a greater determination to bring credit to the assignment than he 
has. He takes this, as everything he does, vei:y seriously, and I 
think he will be a superior Federal Judge. 

The Chairman. Thank you, Senator Bennett. I think Mr. Stewart 
and his family have to be very heartened by your wonderfid <»m- 
ments. We appreciate you being here. 

At this point, I imderstand Senator Lautenberg is coming. So let 
me turn first to Senator Torricelli. 

STATEMENT OF HON. ROBERT G. TORRICELLI, A U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 

Senator Torricelli. Thank you, Mr. Chairman. 

Mr. Chairmam, I want to thank you very much for the extraor- 
dinary speed in which to be able to deal with the nomination of 
Maryanne Trump Barry for the Third Circuit Court of Appeals. 

She is, as I am certain you have now recognized, eminently 
qualified. Indeed, of all the District Court Judges in New Jersey, 
when it came time for the President to choose to elevate someone 
to this position on the Third Circuit, it is remarkable how little de- 
bate there was about the possible candidates. Indeed, from the rec- 
ommendations of Members of your party, the President to Members 
of the Senate, it was a very, very clear choice. 

In large measure, this is a reflection not only of her extraor- 
dinary service on the district court, but indeed the reputation she 
has developed in judgment and in temperament. 

I would like, Mr. Chairman, just to tell you a few things about 
her career. So the confidence I know you already feel in her nomi- 
nation can only be strengthened. 

She is a graduate of Mount Holyoke. She received her master’s 
degree from Columbia University and her law degree firom Hofstra. 
Recognizing the best thing to do with a New York education is to 
move to New Jersey, she then moved and worked in the U.S. Attor- 
ney’s Office in New Jersey 

Senator Leahy. You want to make sure you get all the votes 
around here, don’t you. Bob? 

The Chairman. We suddenly have conflict on this eminent 
committee. 

Senator Torricelli. She rose through the ranks in New Jersey, 
first serving as the Chief of Appeals and then as the first assistant 
U.S. attorney. 

At the time, Mr. Chairman, interestingly, she was the highest- 
ranking female prosecutor of any U.S. Attomesfs Office in the 
Nation. 

In 1983, President Reagan nominated her for the U.S. district 
court, where she has been serving since. She is also, Mr. Chairman, 
a former president of the Association of the Federal Bar for the 
State of New Jersey. 
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I cannot think of anyone that the President could have nomi- 
nated who is more eminently quahfied, and mostly, due to the va- 
cancies in our court and the business before that court, I am very 
grateful to you for having moved this nomination so expeditiously. 

The Chairman. Thank you. Senator Torricelli. I think it is a real 
compliment to Judge Barry that you have come here and spoken 
so eloquently on her behalf, and we appreciate it. 

We will interrupt when Senator Lautenberg comes. He is not 
here yet. We wiU certainly accommodate him when he comes, but 
let me turn to Senator Schumer, who speaks for our three New 
York nominees. 

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR 
FROM THE STATE OF NEW YORK 

Senator Schumer. Thank you, Mr. Chairman. I want to con- 
gratulate you for holding this hearing in the way that you have 
moved these nominations along with dispatch. 

I also want to express on behalf of myself and Senator Moynihan, 
who could not be here today, our deep thanks for you att ending to 
New York’s judicial needs. Looking at today’s slate of nominees, it 
is clear to me that you deserve today the title of Honorary New 
Yorker, which I hope will serve you well in Utah. 

The Chairman. Listen, I am deeply honored. We Utahans have 
always wanted that recogmtion. 

Senator Schumer. Yes, indeed. 

He has many fans in New York. 

Senator Leahy. He does not even talk about being bom in Penn- 
sylvania when he goes out to Utah. 

The Chairman. You did not have to mention that one. I will tell 
you, I am proud of all three States. I just wish Vermont would be 
a little more supportive. 

Senator Leahy. Now, Mr. Chairman, here I am org aniz ing Demo- 
crats for Hatch in Vermont. 

The Chairman. I am going to remember that. 

Senator Leahy. With those three electoral votes, I am going to 
put you over the top, and you diss our State like that. 

The Chairman. And to think, he does not even have a judgeship 
on this panel. 

Senator Leahy. No, but I will try to find one. 

The Chairman. All right. 

Senator SCHUMER. All right, I am sorry I brought all that up. 

In any case, Mr. Cheurman, it is with a great deal of pride and 
pleasiire that I introduce three superb New Yorkers to you and this 
committee. They are Naomi Buchwald, David Htu-d, and Victor 
Marrero. 

I will speak of Ambassador Marrero first. At my recommenda- 
tion, I am honored that this is my first recommendation. President 
CHnton has nominated Victor Marrero, the U.S. Ambassador to the 
Organization of American States, to fill a vacant Federal judgeship 
in the Southern District of New York. 

Ambas^dor Marrero’s experiences and accomplishments as both 
a practitioner of law and a public servant render him extremely 
well quEilified to be a Federal District Judge. His legal career is ex- 
tensive and distinguished, not extinguished at all. Between his two 
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stints in public service, each of which I will soon discuss, he spent 
12 years practicing law at two prominent New York City law firms. 
He was a partner for every day of those 12 years, specializing in 
real estate finance, land use law, environmental law, and property 
development. , 

The ambassador’s practice entailed extensive advocacy on the 
part of his clients before adjudicatory bodies, includii^ the New 
York City Planning Commission, the New York City Board of 
Standards Euid Appeails, and the New York City Department of En- 
vironmental Protection. 

In recognition of his practical experience as eua advocate and his 
wealth of knowledge in the areas of real estate and land use law. 
Ambassador Marrero was appointed a visiting lecturer at Yale Law 
School and Columbia Law School. His work in professional circles 
also contributed to his election as vice president of the extremely 
distinguished association at the Bar of the City of New York. 

Ambassador Marrero’s public service career is almost without 
equal in its breadth and degree of achievement. Immediately upon 
graduating Yale Law School in 1968, which he completed in 4 years 
after spending 1 year studying in England on a P^bright scholar- 
ship, he began what turned out to be a 13-year stint in public serv- 
ice. He served, among other things, as executive director of New 
York Citj^s Department of City Planning, chairman of the City 
Planning Commission, commissioner of New York State’s Division 
of Housing and Community Renewal, and ultimately Under Sec- 
retary at the U.S. Department of HUD. 

After some years in private practice. Ambassador Marrero re- 
tiumed full time to public service in 1993, when President Clinton 
appointed him U.S. Ambassador to the Economic and Social Coun- 
cil at the UN. In 1998, he became the U.S. Ambassador to the Or- 
ganization of American States. 

Perhaps most telling testament to Ambassador Marrero’s com- 
mitment to public service and the esteem with which he has held 
is the fact that he has been confirmed by the U.S. Senate on three 
different occasions over the past 20 years. I look forward to adding 
a fourth Senate confirmation to eui Eilready-impressive resume. 

The ambassador’s resume does not, however, convey the full 
measure of the man. He is a true son of New York, an exemplar 
of the American dreeun. Bom in Puerto Rico in 1941, came to 
America at the age of 10, his widowed mother had journeyed to our 
countty 6 months before her son’s arrival to earn the money to pay 
for his passage. Ambassador Marrero did not spesik a word of 
English when he emigrated to the United States, but nonetheless, 
he became valedictorian of his public junior high school in East 
Harlem. He then gained admission to the well-regarded Bronx 
High School of Science where his work earned him a fiiU tuition 
scholarship to New York University. He plaimed to piu-sue engi- 
neering in college, but inspired by President Kenned 3 r’s eloquent 
portrait of public services amd noble endeavor, he instead pursued 
a pre-law degree, graduated cum laude, and then set off on a path 
of legal and public service that led him here today. 

He has given back to his community not only through Govern- 
ment service, but through involvement in numerous organizations 
dedicated to enhancing New York’s libraries, museums, and parks. 
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and expanding educational and legal opportunities for I*uerto 
Ricans emd other Hispanics. 

He is joined today by his wife, Veronica White, who serves as 
president and chief executive officer of the New York City Partner- 
ship. They have two children, Andrew and Robert, who unfortu- 
nately cannot be here today, and I want to welcome Ambassador 
and Ms. White, emd urge his confirmation. 

It is Edso my honor to introduce to the committee, David Norman 
Hurd, nominated by President Clinton to serve as a judge in the 
U.S. District Court for the Northern District. He is currently a 
magistrate for the Northern District, a position to which he was 
appointed in 1991. During his years of service in the Northern Dis- 
trict, Judge Hurd wrote a host of significant opinions, which have 
earned him respect of advocates and politicians of all ideological 
stripes. 

Indeed, I recently received a petition in support of Judge Hurd’s 
nomination from the Oneida County Boeird of Legislators. Every 
member of the board, each of the 19 Republicans and 10 Demo- 
crats, signed the petition. I am glad they got to that petition, Mr. 
Hiu*d, before Woodstock occurred. They are busy now. 

In an accompanying letter, the Chairman, M^ority Leader, and 
Minority Leader wrote jointly, “We want to emphasize omr strong 
bii^rtisan support for Judge Hurd who we know to be a distin- 
guished jurist and a quality human being.” 

Prior to his appointment as a mamstrate judge, he had an exten- 
sive career in private practice in Rome, New York, and he also 
prosecuted cases as a part-time District Attorney in the Oneida 
County District Attorney’s Office. He is a cum laude graduate of 
Sj^acuse University, with distinction from the Order of the Coif. 
Ifis undergraduate work occurred at Cornell, another fine New 
York school. 

Finally, I would like to introduce Judge Naomi Buchwald. It is 
with great pleasure I introduce Judge Buchwald. She was nomi- 
nated by President Clinton to serve as a judge on the U.S. District 
Coxirt for the Southern District. She served with great distinction 
as a magistrate judge emd chief magistrate judge of ffie Southern 
District of New York for almost 19 years. During that time, she has 
worked on matters ranging from complex corporate and secmities 
litigation to patent and copy^ht suits, through a broad range of 
cases involving Federal constitutional issues. 

She has served on court committees, bar coimcils, and associa- 
tions that are too numerous to list, without further abusing the 
amount of time we have here. 

Suffice it to say that based solely on the substantive work Judge 
Buchwald has done for the court during the last 2 years, she is 
eminently qualified to serve as a District Court Judge. She is 
envied in the Southern District not only because of her keen legal 
intellect, but also because she has never had a motion on tiie 
dreaded 6-month Hst, the published list of motions that have been 
pending for more than 6 months. 

Judge Buchwald is also known for her ability to settle cases, 
which is perhaps an overlooked, but certainly vit^ part of the effi- 
cient administration of justice, and not easy with a bunch of New 
York lawyers in the courtroom. 
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For these reasons and others, she is held in the highest regard, 
not just by the New York Bar Magistrate Court, but also by her 
colleagues on the District Court who I am told are very excited 
about transferring cases to her, once she is confirmed. 

Jud^e Buchwald’s resume prior to becomir^ a magistrate judge 
is impressive. She was bom in Kingston, NY, in the Hudson Valley, 
graduated Phi Beta Kappa from Brandeis University and then 
graduated from Columbia Law School, where she edited the Colum- 
bia Journal of Law and Social Problems. 

She then worked for 5 years at a New York law firm before join- 
ing the U.S. Southern Attorney’s Office for the Southern District. 

Achievements and accolades besides, Judge Buchwald tells me 
that she and her husbaind, Don, also a lawyer, are the proud par- 
ents of two children, David amd Jennifer. Don, David, and Jennifer 
are here today. I know my colleagues join in welcoming them with 
me today, and I also want to acknowledge two of Ju%e Hurd’s 
family is here, Mary, who teachers at New York State School for 
the deaf. 

Senator Leahy. Would the Senator from New York just jdeld for 
one point. 

On Judge Buchwald, I have also received a number of calls from 
a dear and close friend, a former Chief Judge of the Second Circuit, 
Jim Oakes, about her, and also about Judge Hurd, urging their 
speed and consideration. I just wanted to add that Judge Oakes 
takes a very real concern on these issues and echo the same fine 
things that the Senator from New York has said. 

Senator Schumer. I thank my friend and colleague, the Senator 
from Vermont, for those two endorsements. 

I just wanted to mention that Mary Hiu*d is here, as is Judge 
Hurd’s son, Steve, and we welcome them as well. 

The Chairman. Thank you. Senator. 

I might mention that Congressman Sherwood Boehlert has called 
to express his support for Judge David Hurd as well. 

We have Senator Lautenberg here. The vote has begun. I wonder 
if you folks could go vote and then come back. The trouble is, we 
have got three votes in a row, as I imderstand it. So what I am 
going to try to do is keep this confirmation hearing going, even dur- 
ing those three votes, if we can. 

Senator Sessions, if you could go over and vote and then come 
right back. 

Senator Lautenberg, we wiU be happy to take your statement. 

STATEMENT OF HON. FRANK R. LAUTENBERG, A U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 

Senator Lautenberg. Themk you very much, Mr. Chairman and 
Members of the Judiciary Committee. 

It is a distinct honor eind pleasure today to recommend Judge 
Maryanne Trump Barry to be a U.S. judge for the Third Circuit, 
and I want to commend you. Chairman Hatch, for moving forward 
with this and the other nominations that are before the committee 
today. 

We must ensure that the judiciary is fully staffed so that all citi- 
zens will receive prompt justice, and again, I thank you for taking 
this step to provide that Mnd of service to our citizens. 
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I know this committee is famUiar with Judge Barry’s excellent 
credentials, and I will try to keep my remarks brief. 

I had the honor of presenting her to this committee after her 
nomination by President Reagan in 1983. It was the first time that 
I had a chance to present one of our distinguished persons from 
New Jersey, and since that time, she has compiled an impressive 
record on iJie District Covurt, become a nationally recognized expert 
on a wide range of criminal and civil law matters. 

Her knowledge of criminal law led Chief Justice Rehnquist to ap- 
point her to chair the Committee on Criminal Law of the Judiciary 
Conference of the United States. It was a position that she held 
from 1993 to 1996, a testimony to her outst anding credentials. 

Additionally, the Federal Judiciary Center asked her to make an 
instructional videotape called “How to Try a Complex Criminal 
Case,” and that tape is being played for all new District Coiul 
Judges at their orientation seminars. 

In the area of civil law. Judge Barry has issued many importsmt 
rulings, including a decision &at Blue Cross was required to pay 
for a bone marrow transplemt for a terminally iU young girl who 
would have certainly died without the procedure. 

While her judici^ colleagues hold her in high regard, Judge 
Barry is edso well respected by the many attorneys who have ap- 
peared before her. I have spoken to them, and the praise was uni- 
versal. They praised her command of the law, her professional de- 
meanor, and her razor-sharp wit, which she does not hesitate to 
use when cutting short a particularly loquacious presentation. 

The Chairman. A little bit like yours, I suppose. 

Senator Lautenberg. I would like to use her as a model, sir, im- 
doubtedly. 

Her years in prosecuting cases as an Assistant U.S. Attorney led 
her to her appreciation of fair and considerate treatment of all 
members of the Bar. 

As a result of her tenure in the U.S. Attorney’s Office, her 16 
years of outstanding service at the District Court level, and her 
legal expertise, Ju(^e Baury is well prepared for the elevation to 
the Circuit Court. In fact, she has already sat by designation on 
the Court of Appeals amd written several opinions. 

Mr. Chairman and Members of the Committee, I highly rec- 
ommend Judge Barry, and I know that you will help move her 
nomination through the full Senate. As you know, the IWrd Circuit 
is currently facing a judicial emergency. The appointment of Judge 
Beirry will help reheve that situation to further address the crisis. 

Mr. Cheurman, I hope that the committee wiU soon take up the 
nomination of another excellent candidate for the Third Circuit, 
Judge Julio Fuentes, emd a District Court opening that Faith 
Hochberg, U.S. attorney, has been recommended for. 

I thaiik you, Mr. Chairman and all the Members of the com- 
mittee, for your time and consideration. We are pleased and luclgr 
to have someone of Judge Beury’s talent with us, and I thsmk you. 

The Chairman. Themh you, Senator Lautenberg. We appreciate 
it, and it is very high praise indeed. We appreciate it. 

Senator SCHUMER. Before we break, I would thank Senator Lau- 
tenberg for his statement and ask imemimous consent that Senator 
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Mojmihan’s statements on behalf of our New York Ju<^es be 
added. 

The Chairman. Without objection. 

[The prepared statements of Senator Moynihan follow:] 

Prepared Statement of Senator Daniel Patrick Moynihan on Behalf of 

Naomi Buchwald 

It is a weat pleasure, Mr. Chairman, to introduce to this Committee Naomi Reice 
Buchwald, who has been nominated to fill a vacancy on the United States District 
Court for the Southern District of New York. Hailing firom Kingston, New York, 
Judge Buchwald is a Phi Beta Kappa graduate of Brandeis University and a cum 
lau& graduate of Columbia University’s law school. While at Columbia, she was an 
editor of the Columbia Journal of Law and Social Problems. After graduation Judge 
Buchwald worked in private practice and then in the United States Attome/s Offic* 
for the Southern District of New York where she became Chief of the Civil Division. 

For the past 19 years, Judm BuchwEild has sat as a magistrate jud^ for the 
Southern District of New York, the same court to which she has now been nomi- 
nated. During these nearly two decades. Judge Buchwald has presided over a wide 
array of civil and criminal matters and eamra an outstanding reputation from both 
the tench and bar for her knowledge of the law, her fairness, ner temperament, and 
her fundamentM decency. Because of her extensive experience as a magistrate judge 
for the Southern District of New York, she is an ex^rt on the Court’s local rules 
and procedures, no small thing in ruling on increasingly complex matters arising 
in this very busy judicial district. 

An eminently seasoned and distinguished nominee. Judge Buchwald would make 
a splendid United States district court judge. 


Prepared Statement of Senator Daniel P. Moynihan on Behalf of David 

Norman Hurd 

It is a very special pleasure, Mr. Chairman, to introduce to this Committee David 
Norman Hurd, who has been nominated to be a judge on the United States District 
Court for the Northern District of New York. Raised in the Wlage of Hancock, New 
York, Judge Hurd took his undergraduate degree at Cornell University. He was 
graduated cum laude, with the distinction of Order of the Coif, from Syracuse Uni- 
versity’s school of law. A veteran and skilled private practitioner, who tried both 
civil and criminal cases for more lhan twenty-five years, Judge Hurd in 1991 be- 
came a magistrate judge for the Northern District of New York. 

Over the last 8 years. Judge Hurd has presided over a host of complicated crimi- 
nal and civil matters. Highly regarded by both the tench and bar. Judge Hurd’s ex- 
perience has provided him with a complete familiarity with the practi^s and rules 
of the court to which he has now teen nominated. 

Judge Hurd will be a superb addition to the United States District Court for the 
Northern District of New York. 


Prepared Statement of Senator Daniel P. Moynihan on Behalf of Victor 

Marrero 

It is with great pleasure that I introduce to this Committee Victor Marrero, the 
United States Ambassador to the Organization of American States who comes before 
you as the nominee for the United States District Court for the Southern District 
of New York. Bom in Puerto Rico, Ambassador Marrero resides in New York City. 
He was graduated cum laude from New York University and earned his law degree 
from Yale Law School, where he was elected Editor of the Yale Law Journal. He 
is a Fulbright Scholar and a member of Phi Beta Kappa. He served as a visiting 
Lecturer at the law schools at Yale and Columbia. 

'Twice an appointee of President Clinton, Ambassador Marrero has served for the 
past year and a half as the U.S. Permanent Representative to the Organization of 
Americ6m States, and previously for four years as the Representative of the United 
States on the Economic and Social Council of the United Nations. Ambassador 
Marrero brought to his diplomatic posts extensive experience from his private law 
practice and his public service positions at the Federal, State, and local levels. He 
win bring this same depth of experience with him to the District Court in the South- 
ern District of New York. I thank the Committee for aUowir^ me the honor of intro- 
ducing such a distinguished New Yorker. 
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The Chairman. We will also put the statement of Senator Pat- 
rick Leahy into the record at the appropriate beginning of the pro- 
ceedings. 

[The prepared statement of Senator Leahy follows:] 

Prepared Statement of Senator Patrick Leahy 

In the last six weeks the Judiciary Committee has held three hearings for judicial 
nominees, the Committee has considered and reported 14 judicial nominees to the 
Senate. 

The Senate has proceeded to confirm seven of those nominees and bror^t the 
total number of judges confirmed this year to nine. The Senate has before it ready 
for action the nominations of Marsha B^zon to the Ninth Circuit, of Justice Ronnie 
L. White to the District Court in Missouri and five other qualified nominees. 

Later today the Judiciary Committee has the opjwrtunity to vote again on the 
nomination of Judge Richard Paez to the Ninth Circuit. I have had occasion to 
speak often of this nomination during its pendency before the Senate of the last 
three and one-half years. I trust that the Committee will again vote to report the 
nomination to the ^nate, as we did last March. I hope that file Senate will, at long 
last, fulfill its duty and vote on Judge Paez’ nomination without additional delay 
and obstruction. 

Of course, by this time last year the Committee had held eight confirmation hear- 
ings for judicial nominees, 36 nominations had been reported to the Senate and 33 
judges had been confirmed. We still remain well behind the pace of last year, but 
over the last few weeks we have been making progress. 

We have only nine weeks in session in which the Senate is scheduled to be in 
session all year. 1 recall that in 1998, the Senate confirmed 32 judges in that 
amount of time at the end of that session. And in 1997, the Senate confirmed 27 
judges in that amount of time. I hope that we can do better in the time remaining 
to us this year. 

I know that the Chairman shares my view that each nominee needs to be treated 
fairly. For the last several years I have been urmng the Judiciary Committee and 
the Senate to proceed to consider and confirm jumcim nominees more promptly and 
without the months of delay that now accompany so many nominations. 

In spite of our efiTorts last year in the aftermath of strong critidsm firom the Chief 
Justice of the United States, the vacancies fadng the federal judiciary are, again, 
approximately 70 and the vacancies gap is not being closed. We have more federal 
judicial vacancies extending longer and affecting more people. Judicial vacancies 
now stands at over 8 percent of the federal judiciary (68/843). If one considers the 
additional judges recommended by the judidM conference, the vacancies rate would 
be over 15 percent. 

Nominees deserve to be treated with dignity and dispatch — ^not delayed for two 
and three years. We are seeing outstanding nominees nitpicked and delayed to the 
point that good women and men are being deterred from seeking to serve as federal 
judges. Nominees practicing law see their work put on hold while they await the 
outcome of their nominations. Their families cannot plan. All of this despite the fact 
that, by all objective accounts and studies, the judges that President Clinton has 
appointed have been a moderate group, rendering moderate decisions, and certainly 
induding far fewer ideologues than were nominated during the Reagan Administra- 
tion. 

Certainly no President has consulted more dosely with Senators of the other 
party on judidal nominations. The Senate should get about the business of voting 
on the confirmation of the scores of judidal nominations that have been delayed 
without justification for to long. We must redouble our efforts to work with the 
President to end the longstanding vacandes that plague the federal courts and dis- 
advantage all Americans. That is our constitutional responsibility. 

I thadk the Senators who have come to introduce these nominees to the Com- 
mittee. I look forward to the Committee completing its consideration of all of the 
nominations included in today’s hearing for District Court vacancies in New York, 
California and Utah and vacandes on the Ninth and Third Circuit. 

The Chairman. I think what we are goi^ to do is swear in the 
two Circuit Court Judges and have you introduce your families, 
and then we are going to have to go vote. So, if the two Circuit 
Cotirt Judges will come forward. 
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Judge Barry and the Honorable Ray Fisher, would you both raise 
your hands. Do you swear the testimony you shall pve in this 
hearing shall be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Fisher. I do. 

Judge Barry. I do. 

The Chairman. Thank you. 

If we could, rather quickly. Judge Barry, would you mind intro- 
ducing anybody you have with you here today. 

TESTIMONY OF HON. MARYANNE TRUMP BARRY, OP NEW 
JERSEY, TO BE U.S. CIRCUIT JUDGE FOR THE THIRD CIRCUIT 

Judge Barry. Yes. Thank you, Mr. Chairman. Thank you, Mem- 
bers of the Committee, for the opportunity to appear before you 
today. 

My husband and my son wanted very much to be here. My son 
is quite ill, and my son is being operated on as we speak. I am not 
toMly bereft of family, though. My nephew, Donald Trump, Jr., is 
here. Unfortunately, Senator Schumer, he is going to I^arton, 
about to graduate from the great State of Pennsylvania, and my 
law clerks, Jennifer Rochon, Sarah Coyne, and a former law clerk, 
Cori Flam, who now works on the House side for the Minority 
Counsel, also a friend, Nadia Stone. 

I thsmk you again for the opportunity to appear before you, I 
hope it is also a pleasure. 

The Chairman. We are deUghted to have you here, and I think 
it will be a pleasure. You never know about this committee, but I 
think it will be fine. 

Mr. Fisher, would you care to introduce your family? 

TESTIMONY OF RAYMOND C. FISHER, OF CALIFORNIA, TO BE 
U.S. CIRCUIT JUDGE FOR THE NINTH CIRCUIT 

Mr. Fisher. Mr. Chairman, I want to thank you agmn, for all of 
your courtesies, Senator Schumer, and I would like to introduce my 
wife, Nancy Fisher. 

The Chairman. It is good to see you again. 

Mr. Fisher. As you Imow, she is a public high school teacher. My 
son, Jeff, is from California, also a pubUc high school teacher, and 
his daughter and our granddaughter, Megan. 

The Chairman. Megan, you look pretty good here. 

Mr. Fisher. Coming the other way behind is my daughter, an at- 
torney, Amy Ahlers, and a very sleepy Madeleine, our grand- 
daughter. 

The Chairman. Madeleine looks good. 

Mr. Fisher. My sister, Debbie Fisher from Oregon, and her son 
and my nephew, Joaquin. 

Unfortunately, Rose Fisher, Jeffs wife, and our other grandson 
are back in California, and Amy’s husband, James, is also back in 
California, but are here with us in spirit. 

Thank you. 

The Chairman. We are happy to have them all. We are happy 
to welcome all of you here, and we are honored to have the two of 
you before this committee. 
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I think what we are going to do, and we do not have much 
choice, we have the reconciliation bill up, which is the tax bill, all 
day today, and we are ^ing to have vote after vote after vote, but 
I think when we get these three votes over with, I think we will 
have a period of time because Senator Gramm is going to bring his 
amendment up and I suspect that will cause quite a furor on the 
floor for a whue. We should be able to finish this hearing after we 
get back, but I think rather than disconnect this hearing, we will 
recess until we can get these three votes over, and we ^1 <x»me 
back as soon as they are over. We will start with the two of you 
and then go to our five District Court nominees. 

So, with that, we will recess until we can get back. 

[Recess taken from 9:50 a.m. to 10:41 a.mn 

The Chairman. I apologize for the delays here, but that is just 
the way life is around this place. So we are happy to have both of 
you here. We are pleased with your patience, and it stands you in 
good stead to be circuit judges to have this kind of patience. 

Do either of you want to make a statement? Judge Barry, 

Judge Barry. Just to repeat that I eun so grateful for the oppor- 
tunity to be here. And I was remiss when I spoke earlier, Mr. 
Chairman, not to have thanked Senator Torricelli, who has been so 
helpful to me in every way, for his kind remarks this morning, and 
Senator Lautenberg and, of comse. Senator Specter fi"om Pennsyl- 
vania. And I would be very remiss if I did not put that on the 
record. 

The Chairman. You bet. We are happy to have you do it. 

Mr. Fisher. 

Mr. Fisher. Mr. Chairman, equally, I thank the Chair and the 
committee for its attention to this matter, and am happy to be pa- 
tient, not a problem. And I too would like to thank, of course. Sen- 
ator Feinstein, Senator Boxer, and Representative Tom Campbell 
for their kind remarks. 

The Chairman. Well, thank you. 

QUESTIONING BY SENATOR HATCH 

Now, Judge Barry, as a former assistant U.S. attorney and as a 
Federal judge, you have had substantial experience in criminal 
law. Indeed, you chaired the Committee on Criminal Law for the 
Judicial Conference of the United States. In that position, you op- 
posed the mamdatory minimum sentences. As an appellate judg^, 
will you apply mandatory minimum sentences to convicted crimi- 
nals even if you personally disagree with the statutory minimum? 

Judge Barry. Absolutely. We apply the law whether or not we 
agree with the law. That is our job. And, of course, when I spoke 
and wrote against mandatory minimum sentences, it was as a rep- 
resentative of the Judicial Conference. 

The Chairman. Well, you have every right to do that, and I think 
judges should speak out. If they think that the laws we pass are 
not working well, they ought to speak out. Frankly, I have some 
qualms about the mandatory minimum sentences. I am a supporter 
of them, but I also want them to work, and work fairly, /md in 
some cases they don’t, and we have got to ti^ and find out how to 
resolve those. So if we had more help from Federal judges on this 
committee, we coiild do even better. 
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Mr. Fisher, when you served on the Los Angeles Police Commis- 
sion, you had to deal with the relationship between police officers 
and the citizens they deal with. One of the most controversial areas 
of police action involves searches and seizxmes under the Fourth 
and 14th Amendments. In your view, what are the most impjrtant 
considerations for an appellate judge to consider in reviewing the 
constitutionahty of such a search, or any search? 

Mr. Fishek. Senator, the search law is governed, of comse, by a 
long body of Supreme Court law. And, in fact, in the last term 
there were a number of decisions of the Court dealing with the 
scope of the Fourth Amendment. As an appellate judge on the 
Ninth Circuit, if I were to be confirmed, I would, of course, be 
bmmd by and follow those decisions. 

They tend to be — ^the cases tend to be fact-based, and my review 
of any such appeal would, of course, take into account the specific 
facts as found by the district court, and would, of course, also abide 
by the Supreme Court precedent. 

The Chairman. Now, for both of you, the Founding Fathers be- 
heved that the separation of powers in a government was a critical 
provision protecting the liberty of the people. Thus, they separated 
the legislative, executive and judicial branches into three different 
branches of government, the legislative power being the power to 
balance moral, economic and political considerations and to make 
law, the judicial power being the power only to interpret the laws 
made by Congress and by the people. 

Now, in your view, is it the proper role of a Federal judge when 
interpreting a statute or the Constitution to accept the balance 
struck by Congress or the people, or to rebalance the competing 
moral, economic and pohtical considerations? 

We will start with you, Mr. Fisher. 

Mr. Fisher. I do not think that is the proper role of a judge to 
rebalance or to bring his or her personal views to the matter. It is 
to foUow the provisions of Article III, which is a limited review au- 
thority, Eind to be boimd, as I have indicated earlier, by the applica- 
ble precedents of the Supreme Court. 

The Chairman. Judge Barry. 

Judge Barry. I agree. 

The Chairman. OK Under what circumstances do you believe it 
appropriate for a Federal judge to declare a statute unconstitu- 
tional? Judge Barry. 

Judge Barry. You start with a presumption of constitutionality, 
and you start with another prortsion that is well-known in the law 
that you try to avoid reaching a constitutional issue if there is an- 
other basis on which to decide the case. 

I would be very conservative, very careful before declaring an act 
unconstitutional. One must look at the Constitution itself, first and 
foremost. What does it say? One must look at the intent of the 
Framers. One must look at Supreme Court precedent and prece- 
dent from one’s own circuit, whi^ binds. 

Then one would go to analogous cases from other circuits, if 
there is nothing on point, and to legislative history. How did Con- 
gress think that this statute should be interpreted? It is a long 
process, it is a difficult process, and it is one we would approach 
with much trepidation. 
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The Chairman. But what would you do if you believed in your 
heart that the Supreme Court or the circuit court had erred in ren- 
dering a decision — seriously erred — diet’s put it that way — seriously 
erred in rendering a decision? Would you nevertheless apply iJie 
decision on your own best judgment of the merits? You coi^d take, 
for example, the Supreme Court’s recent decision in City of Boeme 
V. Flores, where the Court struck down the Religious Freedom Res- 
toration Act, in part. 

Judge Barry. If I agreed with that decision or I disagreed with 
it, it is an irrelevancy. I would apply binding precedent. 

The Chairman. Mr. Fisher. 

Mr. Fisher. I couldn’t add anything more eloquent than Judge 
Barry. I agree with her statement on both counts. 

The Chairman. You both have indicated that you would be 
bound by Supreme Court precedent and, where applicable, the rul- 
ings of the Federal circuit court of appeals in your circuit. There 
may be times, however, when you will be faced with cases of first 
impression. 

Now, let me ask you what principles will guide the two of you, 
or you individually, and what methods would you employ in decid- 
ing cases of first impression. We will start with you, Mr. Fisher. 

Mr. Fisher. Senator, roughly the same principles Judge Barry 
a^culated in the prior answer, although in cases of first of impres- 
sion, first of all, I would want to be sure, really, after careful anal- 
ysis it really was truly one of first impression. I think it is impor- 
tant to look at the statute involved, give it the presumption of con- 
stitutionadity that it is due, certainly look for whatever analogous 
precedents — ^if it is not directly on point, whatever analogous prece- 
dents would be gmding us from the Supreme Court. That woifid be 
the first place to look, and I think the most persuasive place to 
look. 

The Chairman. And I think you have basically answered that. 
Judge Barpr. 

Let me just ask you this. In addressing ihe cases that deal with 
the proper role of the States and the National Government in our 
system of federalism, it is important for an appellate ju%e to fol- 
low the text and history of the Constitution, as well as the prece- 
dents of the Supreme Court. 

For example. Article I, section 8, of the Constitution enumerates 
several limited powers of Congress, and the Tenth Amendment re- 
serves powers not granted to the Federal Grovemment to the States 
or to the people, as you know. In your view, what role do the States 
have in om constitutional form of Government? 

Judge Barry. The States have a very broad role. And indeed in 
the criminal context, which you flatter^ me earlier alluding to my 
background, the States are the bastion of law enforcement, "nie 
people reside in the States, the people are in their local commu- 
nities. The States have broad powers. The Federal Government has 
much more limited powers. 

The Chairman. All right. Mr. Fisher, please state in detail your 
best independent legal judgment, irrespective of existing jumcial 
precedent, on the lairaulness under the Equal Protection Clause of 
the 14th Amendment and the Federal civil rights laws of the use 
of race-, gender- or national origin-based preferences in such areas 
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as employment decisions — ^that would be hiring, promotion or lay- 
offs — college admissions and scholarship awards and, of course, the 
awarding of government contracts. 

Mr. Fisher. Well, Senator, the Adarand decision is the most re- 
cent and binding precedent of the Supreme Court. It has articu- 
lated that in order for any kind of racial preference to be granted 
which it did not rule out absolutely but subjected it to the strictest 
scrutiny of the law, and that there must be a demonstrated compel- 
ling interest. And if there is found an exceptional case, it must be 
narrowly tailored to meet the specific instances involved. 

So it IS a very, very, veiy strict standard and that is the binding 
precedent that, of course, iJF I am confirmed would govern any deci- 
sion I might make. 

The Chairman. Judge Barry, are you basically in agreement with 
that? 

Judge Barry. It is the toughest standard and I would apply it. 

The Chairman. Now, with regard to capital punishment, do ei- 
ther of you have any legal or moral beliefs which would inhibit or 
prevent you from imposing or upholding a death sentence in any 
criminal case that might come before you as a Federal judge? 

Judge Barry. No, and Supreme Court precedent would be 
followed. 

Mr. Fisher. And I would answer the same. 

The Chairman. Let me turn to Senator Smith for any questions 
he may have. 

Senator Smith. Thank you, Mr. Chairman. Good morning. 

Mr. Fisher. Good morning. 

Judge Barry. Good morning. 

questioning by senator smith 

Senator Smith. I have been frustrated over the years that I think 
oftentimes when people come before the committees smd are asked 
questions about various issues, some of them controversial, it 
seems like the ones who don’t answer them get confirmed and the 
ones who do don’t. So I have some questions that I would appre- 
ciate you doing the best you can to answer them. 

I didn’t hear — I came in late. Did Senator Hatch ask you if you 
believed in the constitutionality of the death penalty? If he dicm’t, 
would each of you answer that question? 

Mr. Fisher. Gregg v. Georgia has held that it is constitutional. 
I accept that. 

Judge Barry. My answer is the same. Senator. 

Senator Smith. Thank you. If a judge on an inferior court other 
than the Supreme Court concluded that a Supreme Court prece- 
dent was unconstitutional, are there any circumstances where you 
could refuse to apply that precedent in a case before you? 

Judge Barry. I will answer no. I would apply binding precedent. 
I am required to do so, whether or not I agree with it. 

Senator SMITH. So you have to apply the precedent, regardless? 

Judge Barry. Yes. 

Mr. Fisher. My answer would be the same. Senator. 

Senator Smith. What about if you look at — ^Ln the Dred Scott 
case, for example, in which there was no precedent because it 
didn’t get — it was overturned, I believe, by the 14th Amendment, 
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but in the Dred Scott case where a black man was denied the op- 
portimty to sue in Federal court because he was property, and that 
decision was heinded down by Chief Justice Tawney in a msgority 
opinion, if that case had come before the Court and had been deter- 
mined that that precedent was allowed to stand, you don’t believe 
there would be any justification to break precedent in that case? 

Mr. Fisher. Senator, as a lower inferior court judge, whe^er one 
agrees or disagrees with the Supreme Court decision, we are bound 
to follow that. It is up to the Supreme Court to decide when, if 
ever, to overrule its prior decisions. 

SeAater Smith. This is not 1860, and I imderstand that and I am 
not tr 3 dng to be difficult here, but I want to understand something. 
So if you were on a lower court in 1867 or sometime post-1867 after 
the Dred Scott case was handed down, you would have to rule, be- 
cause of precedent, that a black man could not sue in your comi; 
because he was property. Is that correct? 

Mr. Fisher. If that is the final determination of the Supreme 
Court, yes. It is up to the Supreme Comrt to reverse that decision. 
It is not within the power of a lower Federal court to ignore bind- 
ing Supreme Court precedent. 

Senator Smith. Do you agree with that? 

Judge Barry. Yes, I do. Senator. 

Senator Smith. Your conscience wouldn’t dictate to you that you 
should refuse to issue such a decision and take your consequences, 
such as the possibility of impeachment or removal? 

Mr. Fisher. Senator, I don’t think that that would be the appro- 
priate remedy for a judge. I think judges can articulate their dis- 
agreement perhaps in exceptional circumstances by writing their 
concerns, but they must apply the law imder our form of Govern- 
ment and set forth by the Supreme Court. That is the mechanism 
we have. 

Senator SMITH. And I understand that. I understand what you 
mean by the law, and you are correct on the precedent. But I think 
if you look at Plessy v. Ferguson, which was overturned by Brown 
V. Board of Education, here is a case where segregation was over- 
turned, and in another case where we already talked about the 
Dred Scott case — these are two huge issues, slavery and the right 
to sue as a black person who was a slave, and also tbe issue of seg- 
regation where that segregation, separate but equal, was over- 
turned. 

And it seems to me that to sit — I have never been a judge, but 
to sit on a coiirt and have to uphold that kind of abhorrent prece- 
dent would be something that I couldn’t do. I would resign or vote 
the other way and take my i;onsequences. Neither one of you would 
do that in that particular case? 

The Chairman. Of course, there is another alternative, and that 
is you could write a blistering disagreeable opinion expressing yom: 
viewpoint. 

Would you consider doing that? 

Mr. Fisher. Well, as I indicated in my prior answer, that would 
be the appropriate 

The Chairman. While you uphold the Supreme Court, which you 
are bound to do. 
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Mr. Fisher. So, indeed, the evolution from Plessy to Brown v. 
Board of Education indicates that the Supreme Court itself did re- 
consider it after a period of time. 

Senator Smith. So you would be willing to at least write a dis- 
senting opinion, but not dissent because of the precedent? 

Mr. Fisher. I would uphold the law. I would not write a dis- 
senting opinion. Yes, I would write an expression of my concern, 
but again I would only do that in exceptional circumstances. 
Senator. 

Judge Barry. And I would agree with that. 

Senator Smith. So I guess what you are saying to me is there 
are no circumstances where you would vote to overrule precedent. 

Judge Barry. Not as a lower court judge. 

Senator SMITH. I understand you are not on the Supreme Court 
here. I understand, but I mean there are precedents. 

You answered the question when Senator Hatch asked you if you 
had any personal, moral or religious qualms about the death pen- 
ality. That is a personal question and you answered, no, you did 
not. Let me ask you a personad question. In your mind, outside the 
law, strictly personal, is an imbom child a humam being? 

Judge Barry. If I ainswered a personad opinion on the death pen- 
alty whether I believe in it or I don’t, I didn’t mean to speak per- 
sonadly. I aun boimd to apply the death penalty, were I to remain 
on the district court or to consider cases on the appellate coiurt in 
which it has been applied, aind I am boimd by the precedents of the 
Supreme Court. 

My personad opinions on ainy subject are really not relevant, not 
important. And to the extent I might inject them, I aun acting im- 
properly as either a district court judge or as an appellate court 
judge. 

Senator Smith. Well, that is right, but I am aisking you for your 
personad opinion on this question. Do you believe that an unborn 
child at any stage of the pregnancy is a human being? 

Judge Barry. Casey is the law that I would look to. If I had a 
personal opinion — and I am not suggesting that I do — it is irrele- 
vant because I must look to the law which binds me. 

Mr. Fisher. I think. Senator, I would adopt that. I think the pur- 
poses of a Federal judge in my position sitting on the — ^if I were 
confirmed to be on the court of appeals, I woidd be bound by the 
Supreme Court precedent which has addressed those issues from a 
legal standpoint. That is what I woidd be concerned about. I don’t 
think in that or other matters I should be injecting my personal 
views into the process. 

Senator Smith. If you were a Supreme Court justice, I am as- 
suming you would agree that a Supreme Court justice, because it 
is the Supreme Court, could break precedent and vote to overturn 
a decision such as Plessy v. Ferguson or Roe v. Wade, correct? 

Mr. Fisher. The Supreme Court does have that authority and 
has articulated fairly restrictive grounds on which it will address 
prior precedent and set forth those criteria, yes. 

Judge Barry. Yes, because stare decisis is a very important prin- 
ciple in our system of jurisprudence. 

Senator Smith. Thank you, Mr. Chairman. 

The Chairman. Thank you, Senator. 
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We will now turn to Senator Sessions. 

QUESTIONING BY SENATOR SESSIONS 

Senator Sessions. Thank you, Mr. Chairman. 

Ms. Barry, I wovdd just ask a few questions. You got a couple of 
pluses in my book by being a long-time assistant U.S. attorney, 
first assist^t, executive assistant, chief of the appeals division. I 
think that is a good backjproimd for the Federal court. 

I guess you practiced nill-time in Federal a)urt for most of your 
career. Is that correct? 

Judge Barry. Yes, Senator. 

Senator Se^ions. Some would say that would be one side of the 
coin, but I think your experience as a district judge, I am sure, has 
given you a breadth of experience that would assist you on the 
court of appeals. 

I notice that you have written — and I am not sure quite the de- 
tails of it — questioning the Sentencing Guidelines and mandatory 
minimums. What have you written to the Congress with regard to 
those issues and how do you feel about them? 

Judge Ba^y. All right. I have written to the Congress as Chair 
of the Criminal Law Committee of the Judicial Conference of the 
Umted States, and I have written on occasion as to mandatory 
m inim u m s and the Sentencing Guidelines articulating the Judicial 
Conference’s position. 

I have always said when I wrote those letters — and basically 
they are written with reference to legislation that Congress is con- 
sidering — I have alw^s said that it is the position of the Judicial 
Conferenw that it is Congress that has the power emd the author- 
ity to decide sentencing policy and to decide sentencing policy ques- 
tions, and to determine whether or not it wishes to enact manda- 
toiy minimum sentences. 

But we have opposed as a longstanding matter mandatory mini- 
mums for primarily two reasons. Judges agree with Congress that 
drugs and violent crime are seriously hurting this society, and &ey 
a^ee that they must be strongly punished. But the mandatory 
minimums have operated unfairly in quite a number of cases, very 
unfairly. 

And we look at the mule, for example, bringing drug^ in fi-om one 
of the drug capiteds of the world. It is fortuitous whether he is 
bringing in 100 grams, 1,000 grams, 4 kilos, but it is the amount 
of the drugs under the mandatory minimum that sets the sentence, 
with no mitigating factors to be considered. 

And the second reason that the Conference has traditionally op- 
posed mandatory ininimums, or at least since the Guidelines have 
come into effect, is that the Guidelines work at cross-purposes with 
the mandatory minimums. They are two separate sentencing 
schemes, both set up by Congress, and they do not operate gently 
together. 

One is an individualized, if you will, form of sentencing. The 
other is more a charge-based offense. And the thing that is quite 
interesting is that when one considers for a mandatory miniTnnm 
defendant what his guideline range would be, interestingly in the 
m^oiity of cases it is right at about what the mandatory minimum 
sentence would be. But there is the ability to ffien put into play. 
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were there no mandatory minimum sentence, the considerations 
that Congress believed important when it enacted the Sentencing 
Guidelines. 

That having been said, whether I have a peraonal feeling about 
the mandatory minimums, whether I don’t, I will always apply 
them when the cases come to me. 

Senator Sessions. Well, I think you made just about as good a 
statement of the opposing view as could be made. I think it is 
worth discussing. One reason the Guidelines are consistent with 
the minimum mandatories, I believe, is because they had to accom- 
modate to the minimiun mandatories and have tried to be con- 
sistent with them, which the Sentencing Commission should. 

But in the long run I believe lhat a wise application of minimum 
mandatories and Sentencing Guidelines is beneficial for consistency 
of sentencing, and also to send a clear message. So I would dis- 
agree with you on the policy, but the most important thing is that 
you would foUow the law as it is set forth by the Congress. 

I remember when the things were being considered, and I at- 
tended an Eleventh Circuit, Judge Tjoflat, who was on the commis- 
sion at the time, was asked some questions by the judges, some of 
whom were aghast that their fi*eedom to sentence any way they 
wanted to — I mean, I have gone in with drug cases in which there 
would be probation or 25 years for virtually the same offense, de- 
pending on the judge. And he said, gentlemen, the truth is the 
Congress doesn’t trust you to sentence. I don’t know if that was the 
motivating factor, but perhaps it was. 

Mr. Fisher, you clerked for Justice Brennan, and I think you 
have previously been asked about the death penalty and Justice 
Brennan dissented on all death penalty cases. I don’t know if he 
did that when you clerked for him . Did he? 

Mr. Fisher. No, he had not arrived at that view at the time that 
I was on the Court. 

Senator Sessions. But before he left the Court, for a number of 
yeara he and Justice Marshall and others — and they did so under 
the view that the Eighth Amendment, cruel and imusual punish- 
ment — ^that the death penalty is cruel and vmusual punishment. 
And that has been rejected by the Supreme Court today and I don’t 
think there is anyone on there that still adheres to that view. 

Let me ask you, is that yom view of the Constitution personally? 

Mr. Fisher. My view, Senator, is that, as you indicated, the Su- 
preme Coml has ruled that the death penalty is constitutional. As 
a lower appellate court judge, that is the law that I am governed 
by. I don’t want in my judicial career, should I be fortunate enough 
to have one, to inject my personed opinions into whether or not I 
follow the law. I believe that the precedent of the Supreme Court 
is binding and that is what my function is. 

Senator Sessions. Well, you will have a lot of decisions that 
come up that won’t be absolutely clear imder prior precedent. I just 
want to know how you think about this subject because I would 
like for you to say what you — you are familiar with that position 
of his. You are familiar that the Constitution within itself refers to 
taking life with due process, capital crimes which are death penalty 
cases. 
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I tMok it was clear that the Constitution, when adopted, con- 
templated that — and every State had a death penalty at that time. 
So I guess my question to you is do you believe that the Cruel and 
Unusual Punistoent Clause — personally, do you agree with Jus- 
tice Brennan’s view that it makes the death penalty imconstitu- 
tional? 

Mr. Fisher. I don’t think I agree with it, Senator, but I have not 
made it my work to go back and reanalyze his position. I am, as 
a potential Federal judge, keenly aware that the Supreme Comi; 
has ruled in Gregg v. Georgia, and I would apply that precedent. 
That would be my duty. 

Senator Sessions. WeU, you don’t think you agree with it. Why 
would you be in disagreement with Justice Brennan on that? How 
would you analyze it? 

Mr. F’isher. I don’t — let me be clear. Justice Brennan arrived, as 
did Justice Marshall, at a view that was singular to the two of 
them. They fought that battle in the Supreme Court, I under- 
stand it. The Supreme Court has resolvM that dis^reement. 'The 
law of the land, as declared by the Supreme Court as set forth in 
Gregg V. Georgia, is the binding law of the land. 

Senator Sessions. Well, I am aware of that. 

Mr. Fisher. I know you are. 

Senator Sessions. I am aware of that. That was flatly rejected, 
and it never was accepted by a majority because it was outside of 
any logic that I could see based on a plain reading of the Constitu- 
tion. Do you have any difficulty with the statement I just made? 

Mr. Fisher. I do not. 

Senator SESSIONS. Mr. Chairman, my time is expired. Thank you 
very much. 

The Chairman. Thank you. I appreciate. 

Senator Sessions. Let me just say both of these nominees have 
extraordinary academic backgroimds and seem to be men and 
women of integrity and ability, and I am pleased to see them 
nominated. 

The Chairman. Well, thank you. I am, likewise. 

I have to say that it is important for people to understand that 
judicial activism — ^that is, judges making laws rather than inter- 
preting the laws — is wrong, whether it comes from the left side of 
the table or the right side of the table. You know, a lot of people 
don’t realize that conservative judicial activism is just as wrong ais 
liberal judicial activism. 

In particular, Mr. Fisher, on the Ninth Circuit Court of Appeals, 
as you know, it is very often reversed by the Supreme Court, more 
than 75 percent of the time, and Edmost 100 percent last year and 
some other preceding years as well. One reason that happens is be- 
cause of judicial activism, judicial activism primarily from the left. 
But I have to say to you that judicial activism from the right is 
equally heinous because if judges don’t recognize the role of judg- 
ing, then our Constitution won’t last. 

You both have answered these questions, I think, very fairly, and 
that is that you are going to abide by the precedents of the Court. 
Even if you agree or disagree with them, you are going to abide by 
those precedents, and that is all you can do as a lower court judge. 
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Senator Smith. Mr. Chairman, I would just make a point on 
that, and I tmderstand that and I respect that you both have to say 
that. But precedents on the Supreme Court are set on the basis of 
people’s personal views. Many times, that has happened. 

For example, prior to Roe v. Wade, if I asked you whether or not 
there was a constitutional right to abortion, what would you say? 
There is no precedent here now, so I am asking was there a con- 
stitutional right to abortion prior to 1973 when the precedent was 
set. 

The Chaieman. As much as I agree with your position on that, 
that is not a fair question to these two nominees here because re- 
gardless of what happened pre-1973, they have to abide by what 
has happened post-1973 and the current precedents that the Su- 
preme Court has. 

Senator Smith. Mr. Chairman, I understand that, but my point 
is that precedent is set because-^enator Sessions just mentioned 
the case where a justice’s i^rsonal views on the death penalty im- 
pacted his decisions in setting precedent, if his view had prevailed, 
which it did not. That is all I am getting at. 

I am not trying to have you pre-judge a case, and I imderstand 
you can’t do that, but it is difficult for us in the advise and consent 
role if we can’t get into your minds a little bit. You could very well 
be a Supreme Court justice in the future, emd so I am just trying 
to understand where the thinking comes here. 

Precedent is one thing, but I don’t think you can always sepa- 
rate — ^when you are setting the precedent as a Supreme Court jus- 
tice, should you be a Supreme Court justice, I don’t think you can 
always separate your personal views from the law because you are 
estabhshing the law with that precedent. That is the point that I 
am making. 

The Chairman. If I could just add, I think those are interesting 
comments. I have to say that judges, if they don’t abide by the rule 
of law, then they shouldn’t be on the bendi, especially lower court 
judges, and especially circuit court judges. I mean, this is the clos- 
est thing to the Supreme Court, and the circuit coiirts decide thou- 
seinds and thousands of veiy important cases that the Supreme 
Court is never going to decide. So I don’t know how you could have 
answered any differently than you did. 

Again, I would just caution both of you that I have seen terrific 
liberal circuit judges and I have seen lousy ones. And I have seen 
terrific conservative circuit judges emd I have seen lousy ones. The 
key is do you understand the role of judging and will you apply the 
most honorable, honest approach that you possibly can to the cases 
that come before you. I will tell you one thing, I have no doubt that 
both of you will do that, and so we strongly support you and we 
will get you out of this committee as soon as we possibly can. 

Mr. Fisher. Thank you. 

The Chairman. We think both of you have led very distinguished 
CEueers and we are honored to have both of you with us to^y. So 
with that, we may put you on — ^in fact, we may put all the judges 
on today’s judiciary markup. And if we can, we will try to get you 
out and through the floor as quickly as we can because you are ex- 
cellent people and we are honored to have you here. 
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Senator Sessions. Mr. Chairman, we do have a problem with the 
Ninth Circuit emd there is some real genuine concern about that. 

The Chairman. And I think that is right. 

Senator Sessions. And Mr. Fisher is, I guess, the third in line 
on that. I am not sure that the President imderstands the need of 
moving that circuit into the mainstream, and imtil we get some 
sort of accord from that we are going to have controversy over the 
Ninth Circuit nominees. 

The Chairman. And rightly so. 

Senator Sessions. I have made my position clear on it, and I ap- 
preciate your position, but it is an unfortunate circumstzmce at tMs 
point in time. 

The Chairman. Well, it is, and some of om- people feel very deep- 
ly about that and I do, also. I just don’t believe that we shoiild hold 
up good nominees or vote against them just because it is the Ninth 
Circuit. 

We believe, Mr. Fisher, you are going to add sometime to that 
circuit. 

Mr. Fisher. I would hope so and I 

The Chairman. You imderstand the role of judging and you have 
expressed that very satisfactorily to me, and I hope that you will 
be a force for good there because that circuit is hurting a lot of lib- 
eral nominees because of the judicial activism that goes on there, 
and I say unjustified judicial activism, not that it is ever justified, 
but let’s just make it even more clear. 

Mr. Fisher. I am aware of the Senator’s concerns. 

The Chairman. Well, we are counting on you helping to restore 
that coiurt to the dignity that it should have and that it does not 
have today because of some of these judges who basically ignore 
the law. 

So we thsuik both of you for being here. We wiU do the best we 
can to get you out of the committee as soon as we ceui. 

Judge Barry. Thank you, Mr. Chairman. 

Mr. Fisher. Thank you. Thank you all. 

The Chairman. Thank you. 

[The questionnaires of Judge Barry and Mr. Fisher are retained 
in Committee files.] 

The Chairman. If we can have the district court nominees come 
to the table, we are pleased to have the following nominees for the 
district courts with us today: Judge Naomi Reice Buchwald, of New 
York, to be U.S. District Judge for the Southern District of New 
York; Judge David N. Hurd, of New York, to be U.S. District Judge 
for the Northern District of New York; M. James Lorenz, of Cali- 
fornia, to be U.S. District Judge for the Southern District of Cali- 
fornia; Victor Marrero, of New York, to be U.S. District Judge for 
the Southern District of New York; and Brian Theodore Stewart, 
of Utah, to be U.S. District Judge for the District of Utah. 

If you would all raise your hands, do you swear that the testi- 
mony you shall give in this hearing shall be the truth, the whole 
truth, and nothing but the truth so help you God? 

Judge Buchwald. I do. 

Judge Hurd. I do. 

Mr. Lorenz. I do. 

Mr. Marrero. I do. 
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Mr. Stewaet. I do. 

The Chairman. Thank you. Please be seated. 

Let me just start with Judge Buchwald and go across the teble, 
and if you have any short statement to give — and the shorter the 
better because we are going to run into votes here again and I 
would like to finish this hearing this morning— please make that, 
and then introduce those who are with you here today. We woxild 
be happy to meet them and recognize them. 

Judge Buchwald. 

TESTIMONY OF HON. NAOMI BEIGE BUCHWAL P, O F NEW 

YORK, TO BE U.S. DISTRICT JUDGE FOR THE SOUTHERN DIS- 

TRICT OF NEW YORK 

Judge Buchwald. Senator Hatch, I would just like to say that 
I am honored to be here this morning, and I want to e::q}ress my 
gratitude to Senator Mo5mihan and to his judicial selection panel, 
who is represented here this morning by Mr. Richard Eaton, and 
to Senators Schumer and Leahy for speaking on my behalf this 
morning. 

I would also like to say that I am delighted to be joined this 
morning by my husband, Don, and our two children. 

The Chairman. Can tlxey stand and stay standing? I want to see 
you all, people. We judge the judge nominee a lot by the family. 

Judge Buchwald. Then I Shouldn’t have any trouble. 

The Chairman. Then you shouldn’t have any trouble. I can see 
that. 

Judge Buchwald. David and Jeimifer are a constant source of 
pride and joy to us. I am also pleased that my brother-in-law, Todd 
Buchwald, is here, as well as one of my futme law clerks, Chris 
Giampapa from the class of 2000. 

The Chairman. OK, good to have all of you here. 

Judge Hurd. 

TESTIMONY OF HON. DAVID N. HURD, OF NEW YORK, TO BE 

U.S. DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF 

NEW YORK 

Judge Hurd. Mr. Chairman, I thank the committee for inviting 
me to be here today, and I thank Senator Moynihan for his rec- 
ommendation, the land words from Senator Schumer and Senator 
Leahy, and also that Congressman Boehlert contacted you. 

The Chairman. Yes, he did. 

Ju^e Hurd. That is very much appreciated. 

I woxild also like to introduce my wife, Connie, and my son, 
Steve, who are here today. Steve is an attorney from New York 
City. My other three children were not able to come. One is an at- 
torney in Albany, the other teaches English at the prison system 
in New York State, and my third daughter is in Virginia and works 
for the Pox Family Television Network. 

The Chairman, It sounds like a great family. We are happy to 
have you all here. 

Mr. Lorenz. 
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TESTIMONY OF M. JAMES LORENZ, OF CALIFORNIA, TO BE U.S. 

DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF CALI- 
FORNIA 

Mr. Lorenz. Mr. Chairman, it is a pleasure to be here today. I 
want to thank Senator Boxer and Senator Feinstein for the l^d 
words. Because of the short time frame that I had to jump on a 
plane, unfortunately my wife, Marsha, and my son, Mike, and 
daughter, Christine, coidd not be here today, but they are here in 
spirit. 

Thank you very much. 

The Chairman. Well, thank you. We are delighted to have you 
here. 

Ambassador Marrero, we are happy to have you here. 

TESTIMONY OF VICTOR MARRERO, OF NEW YORK, TO BE U.S. 

DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF NEW 

YORK 

Mr. Marrero. Thank you very much, Mr. Chairman. I want to 
thank the committee for this hearing. I want to thank Senator 
Schumer for his recommendation. 

The Chairman. I want you to know he was on my back for weeks 
on this, but I wanted to get you up, too. 

Mr. Marrero. I appreciate very much your expeditious handling 
of the nomination. I also thank Senator Schumer’s screening com- 
mittee; Mark O’Donoghue, who worked on the matter. 

My wife, Veronica, is here in the back. 

The Chairman. We are happy to have you here. 

Mr. Marrero. And her sister, Virginia White-Mahaffey. My two 
sons, Andrew and Robert 

The Chairman. They look pretty yoimg to be with you. Go ahead. 

Mr. Marrero [continuing]. Could not be here, but they are also 
here in spirit. My special assistant, Scott Hamilton, and my deputy 
ambassador. Ambassador Godard, were here before and had to 
leave to mind the shop. And I am very glad to be here. 

Thank you. 

The Chairman. Well, we are honored to have you here. 

Mr. Stewart. 

TESTIMONY OF BRIAN THEADORE STEWART, OF UTAH, TO BE 
U.S. DISTRICT JUDGE FOR THE DISTRICT OF UTAH 

Mr. Stewart. Mr. Chairman, I too am honored and appreciate 
very much this opportunity. I very much appreciate your support 
and the very kind words of Senator Bennett. 

I would like to introduce to the committee my wife, Lora. We are 
the parents of six children — and we have one grandson — scattered 
from Fiji and Alaska and around. Also with us is my sister-in-law, 
Marcia Stewart, who is an employee of the House Itesources Com- 
mittee; my friend, Joanne Neiunan, who runs Governor Leavitt’s 
oflBce here in Washington, DC. 
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QUESTIONING BY SENATOR HATCH 

The Chairman. Well, we are happy to have all of you with us 
and we are honored to have you here, Ted. We look forward to all 
of your testimony. 

Let me begin with you, Judge Buchwald. Am I pronouncing that 
right? Is it Buchw^d? 

Judge Buchwald. You are, sir. 

The Chairman. OK Now, as a Federal magistrate, I am sure 
that you are aware that the discovery provisions contained in rules 
26 through 37 of the Federal Rules of Civil Procedure may have 
avoided, “trial by ambush,” by an increasingly high cost. Indeed, 
the current nxles may have resulted in more fights and cost and 
discovery burden than in legitimate resolutions of the merits of the 
cases. 

In your view, what can and should be done with current dis- 
covery practice to move the emphasis away from discovery fights 
and toward dispute resolution? You are uniquely qualified to an- 
swer that question. 

Judge Buchwald. Senator, I think it is essential that judges 
take an early and sustained interest in discovery issues, and spe- 
cifically I think it is helpful if at a very early st^e in the litigation 
a judge may explore with counsel and the parties those discovery 
matters that are primary to enable them to resolve the case short 
of a full-blown trial. And I think if you do that, you will be able 
to resolve cases efficiently and fairly and at the minimal expense. 

The Chairman. Judge Hurd, you have had significant experience 
in civil cases in private practice and with civil and criminal cases 
as a Federal magistrate. As I am sure you are aware, there have 
been several attempts to provide for cameras in Federal courtrooms 
during a trial. What is your view on that? Should cameras be al- 
lowed in Federal courtrooms? 

Judge Hurd. At the present time in the Second Circuit, cameras 
are not permitted in courtrooms, except for ceremonial events. If 
that rule should change, I believe that it should be up — ^it would 
be a discretionary matter with the judge in each case and would 
have to balance the interests of the litigants, the prosecution, the 
defendant, as opposed to the public’s right to know amd the freedom 
of press and the other rights under the First Amendment. And I 
would apply whichever rules the Second Circuit put into effect, and 
at the present time we have no choice. There are no cameras in the 
courtroom. 

The Chairman. Mr. Lorenz, you have had significant experience 
with complex litigation, including experience with class actions. I 
am sure that you are aware that nationwide class actions filed in 
both Federal and State courts have become more frequent and 
more complex and more expensive. 

Currently, rule 23 of the Federal Rules of Civil Procedure and 28 
U.S.C. section 1407 and section 1408 govern class actions and 
multi-district litigation, respectively. In your opinion, are there 
means to reduce the costs and complexity of class action suits in 
Federal courts? 

Mr. Lorenz. I am sorry. The last question? 
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The Chairman. Are there means to reduce the cost and com- 
plexity of these class actions in Feder^ courts? 

Mr. Lorenz. Yes. Well, I think some of the case law that has 
come down is helping to do that in any case. You have — class cer- 
tification is far more difficult in the Federal courts than it is in the 
State courts, for one; the fact that there is sdso legislation related 
to the fact that securities fraud under RICO is not available any- 
more, and a lot of the cases were filed under RICO cases. 

But to reduce the use of the multi-district coordination, also uti- 
lizing magistrates, getting on top of the case at the very beginning, 
as far as class certification is concerned to be very strict in class 
certification — those issues are very complex. There are changes in 
lead plaintiffs to ensure — ^in the past, lead plaintiffs had primarily 
been professionals, and the idea is to scrutinize that. So ^ere are, 
yes, methods to reduce the time. 

The Chairman. Fine. 

Ambassador Marrero, you have had significant experience in 
international matters through your work with the United Nations. 
The Southern District of New York does have a significant number 
of cases that involve international peirties and international law. 

Now, in your view, are there any special considerations that a 
Federal district judge should take into account in dealing with 
international parties? And I am thinking specifically of how should 
a court deal with service on parties, depositions of witnesses and 
discovery of documents located overseas. 

Mr. Marrero. Senator, a very big event happened 10 years ago 
in Berlin with the fall of the Berlin Wall, which has caus^ a great 
deal of globalization of commercial activities, opi»rtunities for 
American corporations to do business overseas, and vice versa. This 
has resulted in a great deal of litigation. As you indicate, the 
Southern District is a center for that activity. 

As a Federal district judge, I would be very much on top of these 
very practical issues of international litigation by expediting as 
much as possible — ^facilitating the ability of parties and attorneys 
to take depositions, for example, in other coimtries, and in dealing 
with some of the o^er aspects of international transactions, for ex- 
ample, extradition of parties, another very important issue. 

The Chairman. Thank you. 

Mr. Stewart, as a public service commissioner and as a high-level 
executive branch official in State government, you have had signifi- 
cant experience with regard to litigation, discoveiy, and with settle- 
ments. As I am sure you are aware, litigation has become more and 
more expensive as a means to resolve disputes among people. 

The Federal Arbitration Act provides a means for parties to 
agree to binding arbitration instead of resolving their difficulties 
always in court. Non-binding mediation is also becoming a more 
popular method of cost-effective non-judicial dispute resolution. So 
in your view, what role should Federal district courts play in seek- 
ing to lower the costs of dispute resolution? 

Mr. Stewart. Senator, in the 7 years I served on the Public 
Service Commission, we operated under a statute that specifically 
encouraged the parties to proceedings before the C ommi ssion and, 
in fact, the Commission itself to become involved in trying to settle 
cases before they went to hearing, and we were very successful. I 



179 


think it was to the betterment of both the ratepayers and share- 
holders of the utilities that we regulated. 

In the State government, I have been involved in many litigation 
matters both as a plaintiff and defendant, and I have seen the 
drain on resources that litigation can be to government and to the 
individuals involved. So I could, in good conscience, say to you that 
I would strongly and to the best of my abilify encourage tihe compli- 
ance with the Federal statute that you referred to, both the letter 
and the spirit, and in all other cases encourage mediation to try to 
keep the costs of litigation to a minimum. 

The Chairman. Well, thank you. 

One of the things that I hear as a major complaint about Federal 
district judges is they don’t decide motions very quickly and they 
let the motion docket — any trial lawyer will tell you that th^ can 
live with decisions, they can’t live with non-decisions. 

The judges that I have found siround the country that are the 
best Federal district judges and the ones that are most respected 
have a very, very low docket on motions. In other words, they de- 
cide and msike decisions. It is important you make right decisions, 
but the point is that it is important you make a decision, too. 

And some of these judges allow that motion docket to build and 
build and build as ttiey anguish, anguish, anguish over how to 
make decisions. This is some&ing that I encourage all of you to try 
and expedite litigation by making decisions, hopefully the right de- 
cisions. 'That is why you are picked, is because of your specific tal- 
ents hopefully to make the right decisions. 

Let me just ask you all this question, and we wiU start with you, 
Mr. Stewart. Under what circumstances do you believe it appro- 
priate for a Federal court to strike down a Federal statute or State 
law or a referendum as unconstitutional? 

Mr. Stewart, Mr. Chairman, I fully understemd the limited role 
of an Article III district court ju^e. I understand we £ure limited 
in jurisdiction and power and authority. I would begin that anal- 
ysis by presuming the constitutionality. I would certainly look to 
Ae precedents that might be binding on me, and only in very rare 
inst^ces— £uad I caimot think of any— -would I think that I would 
do an^hing other than follow that — clearly, I would follow the 
precedents of the Supreme Court. 

I would interpret the statute, I would interpret the Constitution. 
I would follow the precedents of the Tenth Circuit, and the pre- 
sumption would be clearly that a statute was constitutional, a ref- 
erendum, or the other things that you mentioned. 

The Chairman. Thank you. 

Mr. Marrero. 

Mr. Marrero. I woiild accept the answer that Mr. Stewart has 
given except, of 

Piu*se, that I wouldn’t foUow the Tenth Circuit, but the Second 
Circuit. 

The Chairman. Mr. Lorenz. 

Mr. Lorenz. I fully agree, except I would follow the Ninth Cir- 
cxiit. 

Judge Hurd, We are in the Second Circuit, Mr. Chairman, so I 
would follow the Second Circuit. And I would anticipate that such 
an action would be rare, if ever happened. 
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Judge Buchwald. Senator Hatch, I obviously agree, and would 
just add that I would also be mindful that courts are not supposed 
to be substituting their views for economic and socied reflected in 
the legislation or referendum. 

The Chairman. That is correct. I take it from that that you 
would all be boimd by precedent of the higher courts. Anybody here 
feel he or she couldn’t be bound by the precedents of the higher 
courts? 

[No response.] 

The Chairman. Now, will you follow — I will start with you, Mr, 
Lorenz — will you follow the Supreme Court’s decisions in Adarand 
V. Pena and City of Richmond v. J.A. Croson and Company with 
respect to affirmative action sind other race-based classifications? 

Mr. Lorenz. I certainly would follow that Supreme Court case. 
The strict scrutiny standard is the highest, and you would have to 
have any exception to be a very narrow, tailored and focused deci- 
sion that would be in a compelling State interest. I certainly would 
follow that decision. 

The Chairman. Judge Hurd. 

Judge Hurd. Yes, I would. 

The Chairman. Judge Buchwald. 

Judge Buchwald. Absolutely. 

Mr. Stewart. Absolutely. 

Mr. Marrero. Yes, Senator. 

'The Chairman. Now, do any of you — and let’s start with you, 
Judge Buchwald — do any of you have legal or moral beliefs which 
would inhibit or prevent you from imposing or upholding a death 
sentence in any criminsd case that might come before you as a Fed- 
ered judge? 

Judge Buchwald. I do not, sir. 

Judge Hurd. I do not, Mr. Chairman. 

Mr. Lorenz. I do not, Mr. Chairman. 

Mr. Marrero. No, Mr. Chairman. 

Mr. Stewart. No, sir. 

The Chairman. Do you believe that 10-, 15-, or even 20-year 
delays between conviction of a capital ofiender Euid execution is too 
long, and do you believe that district courts must place a priority 
on the processing of capital cases to ensure inordinate delays do 
not occur? 

Judge Buchwald. 

Ju%e Buchwald. I would agree, sir. 

The Chairman. You what? I didn’t hear you. 

Judge Buchwald. I said I would agree, Mr. Chairman. 

Judge Hurd, Yes, I agree that 10-, 15-, 20-year delays are much 
too long, and one of the duties of a district judge would be to expe- 
dite procedures not only in death penalty cases, but in all cases. 

Mr. Lorenz. I agree with that. 

Mr. Marrero. I agree, also. 

Mr. Stewart. I agree, also. 

'The Chairman. I think one of the highest callings in this country 
is to be a Federal district judge, to be a Federal judge in Einy form. 
But the Federal district judges are the judges closest to the people 
who have to really decide these very difficult, complex issues, and 
have to decide them in ways that can be very easily tested. And 
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from what I hegir of each of you, you are capable of doing that. My 
personal belief is that this is an excellent panel, and I want to com- 
mend the President for being willing to select each of you to be dis- 
trict court judges. 

But I really eim deft on judges that really don’t recognize what 
their role is and who expand that role in really xmreasonable ways. 
I Hved in the Western District of Pennsylvania, where I practiced 
law in the early years of my life, and we had one judge, in par- 
ticular, who was a great judge in some ways, but in other ways was 
kind of a tyrant on the bench, and who didn’t care what the law 
said. 

In Utah, we had Judge Willis Ritter, who is world-renowned for 
the way he handled the district court judgeship. Now, I happened 
to really like him, and he liked me and I was always treated fairly 
in his courtroom. But there were many who felt that they weren’t 
treated fairly, gmd some of that came down because title judge 
would ignore the law and just do whatever he felt was right rather 
than applying the law as written by the appropriate State or Fed- 
eral legislature, and executive matters as decided by the President 
or the executive branch. 

I think it is very important that you understand the roles that 
you have, which is not to meike the laws. And, you know, you are 
going to find cases where they are cases of first impression and you 
are going to have to make the law in those cases. And you might 
be criticized whichever way you make it. 'The key is to make it 
when you have a case of first impression and do the very best you 
can. 

But in other cases, you really need to follow the precedent of the 
upper courts or we lose control of our system. If judges steirt usurp- 
ing the role of the lepslative branch or the executive branch, this 
country will not smvive in its present form. It has been the ju^ci- 
ary that has kept the Constitution viable and active. 

So I want to just thank each of you for your willingness to serve. 
We will try to put aU of you on the docket for today. Now, hope- 
fully, I can get all of you out of the committee today. That does not 
mean that we will get you through the floor before the recess, but 
I am going to do everything I can to try and see that that happens. 

We do have a lot of conflicts on judges, and there is a lot of dis- 
a^eement over what the role of judges are and some of it is very 
sincerely held. And we will do our best to try and move your nomi- 
nations as quickly as we cein. But I want to tha^ each of you for 
your willingness to serve, and I just welcome you to the Federal ju- 
diciary if we can get this done quickly, and hope that you will have 
a very interesting time on the bench. 

Senator Feingold, I just noticed you are here, if you have any 
questions. 

Senator Feingold. Yes, I do. 

'The Chairman. I think it is time to wrap this up myself. 

QUESTIONING BY SENATOR FEINGOLD 

Senator Feingold. It will not take long. Mr. Chairmein, I first 
want to thank you for holding these hearings on the President’s 
nominees. 
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I want to congratulate all of you on your nomination. I just have 
a few brief questions and they are specific only to Mr. Stewart. 

Mr. Stewart, I strongly believe that the person who fills this dis- 
trict court seat needs to be prepared to deal with complicated nat- 
ural resource issues, particularly those that arise under Federal 
public lands law. So I appreciate this brief opportrmity to learn 
from you about your perspective on these issues. 

On September 18, 1996, President Clinton designated the 1.^ 
million-acre Grand Staircase Escalante National Monument in 
southern Utah. It was reported in the L.A. Times on May 10, 1999, 
that shortly following the creation of the Monument you stated 
that the creation of the Moniunent was, “a day of infamy.” Is that 
an accurate reporting of what you said on the matter? 

Mr. Stewart. Senator, I believe it was. 

Senator Feingold. Based on existing case law and the language 
of the Antiquities Act, do you believe that the Monument was cre- 
ated in ein illegal way? 

Mr. Stewart. Senator, I don’t think I can— -we did not ever do 
a leged analysis. And inasmuch as I may have the opportunity if 
I £un successful in being confirmed in dealing with issues of that 
sort, and that issue specifically, I believe it would be inappropriate 
for me to express an opinion at this time. 

Senator pfelNGOLD. You don’t have a current opinion on the legal- 
ity? 

Mr. Stewart. I do not. Senator, no. 

Senator Feingold. Given your statement that the creation of the 
Monument was, “a day of infamy,” wotald you have recused yourself 
from Antiquities Act litigation had you already been on the bench 
£md been assigned to the case? 

Mr. Stewart. I believe that imder 28 U.S. Code 455, section 
(bX3), that I will have an obligation to look very carefully at any 
matters that I would have been involved in in my employment in 
State govenunent. And I will do so eind I will liberally interpret 
that provision to ensme that any litigant before me has a high de- 
gree of comfort that I will be fair and impeirtial and will leave my 
personal views behind me when I become a judge. 

Senator Feingold. So is it fair to say that you would consider 
recusal in light of your statements on this issue if a matter comes 
before you in the future, if and when you are confirmed? 

Mr. Stewart. Senator, the decision would have to be based upon 
the facts before me, but I would consider it, yes. 

Senator FEINGOLD. Thank you. The Bureau of Land Management 
recently completed a survey of pubhc lands in Utah and concluded 
that a total of 5.8 million acres of land meet the criteria for wilder- 
ness set forth in the Wilderness Act of 1964. Is it true that you op- 
posed the BLM survey to which I refer, and that while you were 
head of the Department of Natural Resources the State of Utah 
sued the Federal Government to stop the inventory? 

Mr. Stewart. Those are facts. Senator, but may I point this out 
that as with any other attorney who represents clients, in a sense 
I represented the State of Utah. I represented a governor, I rep- 
resented a department or departments. If I am fortxmate enough 
to become a Federal judge, just as any other attorney leaves those 
prior associations, those prior representations, those prior advoca- 
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cies behind them, I would be reqiiired to do so and would do so 
willingly. 

The Chairman. If I could add, his language on the “day of in- 
famy” was fairly mild compared to what I had to say about it. 
[Laughter.] 

Senator Feingold. I am not going to ask you any questions, Mr. 
Chairman. 

The Chairman. That is good. [Laughter.] 

That is good because you might get some answers, I tell you. 

Senator Feingold. I have a feeling I would. 

With regard to that same case, Mr. Stewart, is it also correct 
that the Tenth Circuit dismissed that case? 

Mr. Stewart. That is correct. Senator. 

Senator Feingold. Could you just quickly review the holding of 
the court for the committee? 

Mr. Stewart. The holding was, in essence, that the State of 
Utah had no, nor did the other plaintiffs in that case, have stand- 
ing on that specific issue. 

Senator Feingold. Did not? 

Mr. Stewart. Did not. 

Senator Feingold. Finally, do you oppose the Feder^ agency’s 
authority to review and catalog land under their jurisdiction? 

Mr. Stewart. Senator, I do not oppose it, but what my personal 
view is is irrelevant to whether or not — ^in the event I become a 
judge, as I have stated, I would assure to the best of my ability 
that those personal views that I might have are never reflected in 
any decision I may ever render. 

Senator FEINGOLD. I just want to be sure I heard you correctly. 
Did you say you did not oppose the Federal agency’s authority, or 
did you say you did? 

Mr. Stewart. Speaking generally, no 

Senator Feingold. Just what you said a moment ago. 

Mr. Stewart. I do not oppose it. 

Senator Feingold. OK. Mr. Stewart, thank you for answering 
the questions directly. And I want to themk the chairman for his 
time. 

The Chairman. Thank you. I might point out that you do have 
quite a bit of environmental support as well. And let me also point 
out that some of the emtagonism to Mr. Stewart was scurrilous by 
people who basically had axes to grind. And you have both Demo- 
crat and Republican support, and fi’ankly some of the antagonism 
very much offended me. 

Let me just ask this question. Regardless of your personal views, 
or any decision you made in State government at the behest of the 
governor or of others for whom you served, are you going to be will- 
ing to apply the precedents that are established by the appellate 
courts? 

Mr. Stewart. Absolutely. 

The Chairman. And you will apply those regardless of what your 
personal views are? 

Mr. Stewart. Yes, Mr. Chairman. 

The Chairman. And you will live in accordance with that rule of 
judging? 

Mr. Stewart. I will. 
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The Chairman. Anything else? 

Senator Peingold. ThaiSt you, Mr. Chairman. 

The Chairman. Well, then let me just say one other thing be- 
cause I have a great deal of respect for my colleagues. I would like 
to just say a couple of things about this. 

For the last several years, I have worked to process nominees in 
a fair and principled manner. While some might prefer that I con- 
duct my responsibilities at a different pace — some wish I would 
move nominees more quickly, others would like to see me move 
them more slowly — ^few would dispute the fact that I have refused 
to play politics with individual nominees. 

there have been plenty of occasions where it would have been 
politically beneficial and a heck of a lot easier for me to oppose a 
given nominee, but I refused to do so. The constitutional responsi- 
bility we bear and the consequences to the reputations of those we 
might tarnish are too great, in my opinion. 

It is with this in mind that I mention the Stewart nomination. 
I would be naive to think that some wouldn’t be tempted to play 
politics with this nomination. Still, given my record on this com- 
mittee, I must confess that I was siurprised by the level to which 
some political groups sank in trying to affect this nomination. 

Now, I appreciate the fact that people may differ on what the 
best environmental policy or policies might be. I appreciate the fact 
that others might have preferred to see someone else nominated, 
perhaps a politically connected spouse, for example. But that does 
not excuse pla3dng politics with people’s reputations, and I don’t 
like it whether it comes from the left or whether it comes from the 
right. 

The Constitution grants the Senate the power and the duty to 
render advice auid consent on the President’s nominees to the Fed- 
eral bench. And during my tenure as chairman, we will continue 
to perform our role in this constitutional process in a manner that 
brings credit to this committee and to the Senate as a whole. And 
I will continue to do that, and I think my colleagues know that I 
have striven to do my very best in this area. 

I am proud of all five of you nominees. Knowing Mr. Stewart as 
I do, I am very proud of his nomination, and I believe that he will 
become one of the great district coxui; judges in this country. And 
if he doesn’t, I personadly will get after him, I tell you. But he will. 
There is no question in my mind that you, Mr. Stewart, will be one 
of the great district court judges. 

And I feel the same about each of you. I have heard veiy good 
things about each of you. Now, there are some who don’t like each 
of you. You need to know that. We see some of these things as we 
review these raw files, and we separate and sift through those files 
and we try to do the very best job we can. 

So all I can say is that each of you deserves to be nominated. I 
commend the President for having done so and I am going to move 
this committee to act on your nominations with dispatch, and hope- 
fully we cem do it today. And I would like to be able to move o&er 
nominees between now and the end of this President’s tenure, and 
we will certainly do so. 

Senator Schumer, do you have any questions? 
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Senator ScHUMER. No. Thank you, Mr. Chairman. I should tell 
all the nominees our chairmem has been doing a great job trying 
to move this process forward, and I just want to thank him for 
that. 

I would just say that I am proud of all of our nominees, but three 
of them in particular from New York State. I know them all and 
their records well. I think they will be great additions to the bench, 
and I don’t have any questions, Mr. Chairman. 

The Chairman. My gosh, that is a first, I have to say, and I ap- 
preciate it. 

Senator SCHUMER. When these nominees are so good, even I 
don’t have questions. 

The Chairman. That is a good point. I will remember that. 

Well, we wamt to thank each of you for being here. We want to 
thank your families for being as great as they are, for their support 
of you, because your family members are going to have to really 
support these judges as they become judges on the district bench. 
Those are tough jobs. Sometimes, they t^e inordinate ammmts of 
time. There is a lot of criticism that can come and it is tough on 
the families sometimes. So we just appreciate the family support 
that you have, and those who couldn’t be here today as well, EUid 
we understand in some cases they reeilly couldn’t be here. So thank 
you all for being here. 

With that, we are going to tiy to put you all on the docket for 
today and try and move sdl of you today because you deserve to be 
moved, and we will do our very best to get you through if not be- 
fore this recess, then afterwards. So thank you all for being here 
and we appreciate you. 

[The questionnaires of Judge Buchwald, Judge Hurd, Mr. Lorenz, 
Mr. Marrero, and Mr. Stewart are retained in Committee files.] 

[Whereupon, at 11:50 a.m., the committee was adjourned.] 




Questions and Answers 


Responses of Theadore Stewaht to Questions From Senator Feingold 

Question 1. You testified today that as a District Court jud« you would be bound 
by &e precedents established by the higher courts. In future htigation regarding in- 
ventories conducted by federal agencies pursuant to the Wilderness Act of 1964, 
would you follow the Tenth Circuit’s decision in wilderness re-inventory case that 
we discussed at the hearing? 

Answer 1. Yes. As a District Court judge I would be bound to abide by the prece- 
dents of the Supreme Court and the 10th Circuit Court of Appeals in such litigation 
as well as any other litigation. 

Question 2. Please describe your professional involvement in the establishment or 
medication of state or federal environmental law, or state environmental regu- 
latory poliew. Describe the position you held and your specific activities with respect 
to each such involvement. 

Answer 2. As Executive Director of the Utah Department of Natural Resources, 
I was responsible for advocating the Governor’s policy in seven divisions of state 
government. My role in assisting the Governor in making policy, however, was lim- 
ited by the existence of citizen, policy-making boards in six of those divisions: Wild- 
life B^sources, Parks and Recreation, Oil, Gas and Mining, Geological Survey, Water 
Resources and the Utah Geological Survey. 

I did, however, play a role in the following specific areas: 

1. Assisted m the passage of state legislation to create an Endangered Species 
Mitigation Fund for the state of Utah to assist in protectiM endangered species. 

2. Advised the Governor in formulating state policy on wUdemess legis- 
lation. 

3. Assisted in the state’s partnership in the Book Cliffs Wildlife Initiative. 

4. Assisted in negotiating an agreement to protect federal reserved water 
rights in Zions National Park. 

5. Was the state’s representative in efforts to protect the endangered fish in 
the Colorado and Virgm Rivers, Desert Tortoise, Utah Prairie Dog and Coral 
Pink Sand Dunes Beeue. 

6. Assisted in the creation, by state legislative action, in a permanent fund 
for wildlife habitat. 

7. Initiated a comprehensive planning effort for the Great Salt Lake eco- 
system. 

8. Testified before Congress on RS 2477 right of way issues, amendments to 
the Surface Mining Control and Reclamation Act, and wilderness legislation. 

For purposes of recusal, I would examine my exact role in any of the above mat- 
ters as it related to the case before me under the provisions of 28 U.S.C. §455. 

Question 3. A Februa^ 23, 1993 article in the Price Sun-Advocate describing your 
speech at an annual Lincoln Day dinner quotes you as stating that you and your 
audience “shared a common enemy* — those who “oppose the multiple use of public 
lands,” In particular, you cited Clinton Administration proposals to raise grazing 
fees, eliminate below-cost timber sales, and institute hard-rock mining royalties as 
examples of £inti-multiple-use policies. Please identify the individuals or groups that 
you characterized as the “common enemy” and describe your interpretation of the 
term “multiple-use?” As a member of the federal bench, how would you approach 
lit%ation brou^t by interest groups with which you previously have had an adver- 
saiml relationship? Under what circumstances would you recuse yourself in litiga- 
tion involving those groups? 

Answer 3. 1 was not referring to a specific individual or group, rather I was refer- 
ring to the poliCT jposition simporting preferred single-use of & public lands over 
multiple-use. I define multiple-use as the management of the public’s lands to as- 
sure their use by as many of the public, in as many ways possible, consistent with 
principles of sustainable management 
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As a member of the federal bench, my responsibility would be to ignore personal 
relationships, opinions, and philosophy and to interpret the Constitution and stat- 
utes, as they are written and interpret^ by higher courts. 

Based upon the specific facts of a case before me, I would recuse myself when re- 
quired by 28 U.S.C. §455. 

Question 4. In this same article you raised concerns that Utah environmental 
groups wanted to make the issue of wilderness protection for federal lands in Utah 
a “national issue.” Is it your interpretation of the law that the inclusion of land in 
the National Wilderness Preservation System is not a proper federal activity? 

Answer 4. Inclusion of land in the national Wildemess Preservation System can 
only occur by the passage of federal legislation pursuant to the Wildemess Act of 
1964, I would interpret such legislation consistently with the binding precedent for 
the 10th Circuit and the Supreme Court. 

Question 5. You have publicly opposed legislation known as the America’s Bedrock 
Wildemess Act, which would designate 9.1 million acres of land in Utah as wilder- 
ness based upon a citizens’ inventory of Utah lands. Do you stUl hold that view? 
please describe your current position on this legislation? 

Answer 5. As Chief of Staff to Utah’s Governor, I advocated his position that the 
Bureau of Land Management wildemess issue in Utah can best be solved by ap- 
proaching it in an incremental fashion, taking one area of the state at a time and 
focusing on that area to fashion federal wildemess legislation. 

As federal judge, I would not be an advocate, but would be an impartial decision 
maker. And I would approach interpretation of the Bedrock Wildemess Act, or any 
other statute, by adhering to the text of the statute and the interpretations of the 
statute by the 10th Circuit and the Supreme Court. 

Of course, based upon the specific facts of a case before me, I would recuse myself 
when required by 28 U.S.C. §455. 

Question 6. While you were the head of the Utah Department of Natural Be- 
sources you presided over considerable reduction in the staff of the Division of Wild- 
life Besources and the complete eUmination of the Native Species Section. What 
were the circumstzinces requiring these reductions? Following the reductions, was 
the Department able to meet its obligations under the federal Endangered Species 
Act? 

Answer 6. I inherited a Division of Wildlife Besources that faced a substantial op- 
erating deficit ($3 million) in fiscal year 1993-94. Further, an organizational study 
by the Wildlife Management Institute recommended a substantial reduction in staff 
at the state level and an increase of staff on the regional level. Beductions in force 
were necessary to meet these fiscal and organization^ demands. 

The Department did meet its obligations under the federal Endangered Species 
Act. Following the reorganization, the Division of Wildlife Besources has become a 
nationally recognized leader in partnering with federal and local governments and 
private groups to protect the habitat of the Desert Tortoise, Utah Prairie Dog, fish 
species in the Colorado Biver, fish and terrestrial species in the Virgin Biver Basin, 
the Coral Pink Sand Dune Beetle, and other endangered or threatened species. 

Question 7. Do you believe that, imder the law, all species are eligible for protec- 
tion imder the Endangered Species Act if they are fovmd to be in danger of extinc- 
tion? In your view, is such protection available only when a species faces an immi- 
nent threat of extinction? 

Answer 7. 1 believe that the Endangered Spedes Act requires protection of all spe- 
cies found to be in danger of imminent extinction. I further believe that threatened 
species, as defined under the federal Act, require special protection. 

However, while I was Executive Director of the Department of Natural Besources, 
the State of Utah maintained a Ust of “Sensitive Species”, those that are not now 
on the federal threatened or endangered species list, but might in the futm-e be- 
cause of limited habitat. We implemented partnerships with federal and local gov- 
ernment and private interests to protect the habitat of such species so that they 
would never face imminent threat of extinction. 

As a federal judge, my personal beliefs regarding a legislative policy would be ir- 
relevant. As a federal judge, I would interpret the Endangered Species Act, and any 
federal statute, consistent with its text, the original intent of Congress, and the 
precedents of the 10th Circuit and the Supreme Court. 
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Ted Stewabt 

TED STEWABT’S POSITIVE ENVIRONMENTAl, HECORD 

Ted Stewart has a strong and proven record in support of the environment, wild- 
life and wildlife conservation. Consider that, during his tenure as Director of the 
Utah Department of Natural Resoiuces, Mr. Stewart: 

Increased annual funding for wildlife conservation by 33 percent. 

Advocated for, and established through the Utah legislature, a state fund to help 
with endangered species protection. 

Made the State of Utah an active partner on the Colorado and the Virgin Rivers 
in endangered species recovery for the Desert Tortoise, Utah Prairie Dog, and Coral 
Pink Beetle. 

Helped pass a landmark piece of legislation that places $3 million annually into 
wildlife habitat preservation. 

Lead calls for open space protection and responsible economic development. 

Stroi^ly advocated for the Central Utah Wildlife Conservation mid Mitigation 
Commission. 

Strongly advocated for the Book Cli£& Conservation initiative — a 500,000 acre 
project — ^in spite of opposition from oil, gas, and grazing interests. 

Won “waise” from Secretary of the Interior Bruce Babbitt for his work. Babbitt 
thanked him for his "outstanding support” for a historic water rights agreement. 

Environmental/conservation groups and advocates supporting Stewart’s nomina- 
tion include: Sportsmen for Fish and Wildlife; Utah Open Lands Conservation Asso- 
ciation; Utah Wildlife Federation; Utah Wetl^ds Foundation; William Christensen, 
Field Director, Rocky Motmtain Elk Foundation; Utah Chapter of The Nature Con- 
servancy; Virgin River Land Preservation Association; FNAWS; Utah Farm Bureau 
Federation. 

DEMOCRATIC SUPPORT FOR TED STEWART— UPDATED JANUARY 27, 1999 

John Preston Creer, Attorney at Law, Democrat. 

Sheldon Richins, Summit County Commissioner, Democrat. 

Lee E. Howard, President Utah FNAWS, Democrat. 

Stephen G. Boyden, Assistant Utah Attorney General, Democrat. 

Brent H. Cameron, Deputy District Attorney, Salt Lake County, Democrat. 

Dennis D. Ewing, Tooele County Clerk, Democrat. 

Kristine Frischknecht, President Utah Assoc, of Counties, Democrat. 

D. Frank Wilkins, Utah Supreme Court Justice, (Former), Democrat. 

Joe C. Judd, Kane County Commissioner, Democrat. 

Joseph Bernini, Juab County Commission, Democrat. 

Chad Johnson, Chairman, Beaver County Commission, Democrat. 

Thorpe Waddiniham, Waddin^iam & Peterson Attorneys at Law, Democrat. 

Warren H. Peterson, Waddin^am & Peterson Attorneys at Law, Democrat. 

Sidney G. Baucom, Jones, WMdo, Holbrook, & McDonou^, Democrat. 

Daniel Berman, Berman, Gaufin, Tomsk & Savage, Democrat. 

Daniel H. Tuttle, Utah State Representative, Democrat. 

Dale F. Gardiner, O’Rorke & Gardiner, LLC, Democrat. 

F. Ross Peterson, Professor of History, Utah State University, Democrat. 

Mike Dmitrich, Utah State Senate, Democrat. 

Mark O. Walsh, Asst. Director Utah Assoc, of Counties, Democrat. 

Scott Daniels, Attorney at Law, Democrat. Utah State District Court (Former), 
Democrat. 

Jeffrey S. Packer, AU Pro Real Estate Inc, President, Democrat 

Lorinda Rose, Virgin River Land Preservation Assoc, Exec. Dir., Democrat. 

Donald B. Holbrook, Jones, Waldo, Holbrook & McDonough, Democrat. 

Brooke Williams, Confluence Associates, LLC, Democrat. 

Desmond C. Barker, Utah Open Lands Conservation Association, Democrat, 

Gerald E. Gordon, Utah Wildlife Federation, Chairman, Democrat, 

R. G. Valentine, Utah Wetlands Foundation, President, Democrat. 

William E. Christensen, Rocky Mountain Elk Foundation, Utah Field Dir., Demo- 
crat. 

Christopher F. Robinson, Utah Chapter of The Nature Conservancy, Democrat. 

Rulon C. Gardner, State Assembly, County Commission (Former), Democrat. 

Joseph L. HuE, Utah State Senate, Assistant Minority Whip, Democrat. 
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The Secretahy of the Interior, 

Washington, March 5, 1997. 

Mr. Ted Stewart, 

Executive Director, State of Utah, Utah Department of Natural Resources, Salt Lake 
City, Utah. 

Dear Mr. Stewart: Thank you for your letter of Janu^ 3, 1997, and for the 
photographs of the recent water rights agreement signing in Zion National Park. I 
share your view that this water rights agreement is an historic accomplishment and 
want to praise the negotiation process employed to resolve confficts between park 
protection and water development. 

A large ineasure of credit for this successful undertaking is due to the commit- 
ment of the individuals involved. My special thanks to you for providing outstanding 
support to the negotiation team. The exemplary efforts of Bob Morgan, Jerry Olds, 
Mike Quealy, John Maybe, Norm Stauffer, and Todd Adams warremt special rec- 
ognition. 

It is my understanding that discussions of opportunities for future water rights 
settlements at other units of the National Park System in Utah have already begun. 
I can assure you that I am committed to this process and look forward to further 
dialogue on this subject. 

Sincerely, 

Bruce Babbitt. 


Utah Farm Bureau Federation, 

Sandy, Utah, March 31, 1999. 

Re Ted Stewart Nomination for Federal Judgeship. 

Attention Mr. Charles Ruff, 

Hon. President William J. Clinton, 

The White House, 

Washington, DC. 

Dear President Clinton: The Utah Farm Bureau is Utah’s largest genersd farm 
and ranch organization and represents over 22,000 member families. We are writing 
to urge your appointment of Mr, Ted Stewart to the Federal District Court Judge- 
ship in the District of Utah. 

Mr. Stewart has distmguished himself as a tireless public servant. Through his 
proimsing career in various levels of government he has won the respect of numer- 
ous individuals with his feau'less enthusiasm and fair and balanced approach to solv- 
ing difficult problems. These attributes, alo^ with his keen intellect and impeccable 
integrity qualify him for this important position. 

A barometer of Mr. Stewart^s outstanding judicial temperament was displayed 
while serving as chairman of the Utah Pubhc Service Commission, which oversees 
all controversial public utility matters in our state. In that capacity, he effectively 
portrayed strong levels of independence, decisiveness, and understanding. 

We therefore strongly believe he qualifies for this appointment. 

Sincerely. 

C. Booth Wallentine, 

Executive Vice President and 
Chief Administrative Officer. 


January 6, 1999. 

Re pending nomination for United States District Judge for the District of Utah. 
Attn: Charles Ruff. 

Mr. William J. Clinton, 

President of the United States, 

Washington DC. 

Dear Mr. President: I am writing to recommend the nomination of Mr. Ted 
Stewart to the District Court bench for the District of Utah. I have known Mr. Stew- 
art for mmiy years. He is fair minded, and moderate. As Chair of the Ihiblic Service 
Commission (a quasi-judicial body), he showed restraint, intelligence and common 
sense, as well as good judicial temperament and courteous civility. I don’t believe 
we could ask more from a judicial candidate. 

I make this recommendation in spite of the fact that Mr. Stewart is a Republican. 
I am a life-long Democrat. I was a Democratic candidate for Utah Attorney General 
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in 1992. I have served on dozens of Democratic Party and Democratic cemdidate 
campaign committees, and as delegate to numerous State and County conventions. 
I have served as Chair of both the State and County Conventions and as full time 
campaign manager for a Democratic congressional can^date. Governor Matheson 
appointed me to the State District Court bench, where I served as Judge firom 1982 
to 1992 when I resigned to run for Attorney General. Except for 3 rears on the bench, 
I have teen fully involved in the Democratic Psu^. I was probably your earliest sup- 
porter in the State of Utah. If you have old financial records, you wiU find that I 
contributed to your unsuccessful Gubernatorial campaign in 1980. 

I appreciate your consideration of my views as you make this important decision. 

Very truly yours. 


Scott Daniels. 


State of Utah, 

Office of the Attorney General, 

Salt Lake City, UT, January 4, 1999. 
Re appointment of Ted Stewart to be U.S. District Court Judge for Utah. 

Attn: Mr. Charles Ruff. 

The President, 

The White House, 

Washington, DC. 

Dear Mr. President: I understand that Senator Orrin Hatch has sent the name 
of Ted Stewart to the White House as his choice to £dl the vacancy left by Senior 
Judge J. Thomas Greene in the District Court of Utah. Ted Stewart is a Republican 
and I am a Democrat, but qualification for judicial office should not only turn on 
party afhliation. I have known Ted Stewart for years, and I had tte opportunity 
to be his legal counsel as he served as Executive Director of the Department of Nat- 
ural Resources for the State of Utah. 

Ted has always possessed extraordinarily sound judgment and has been a quick 
study of complex issues. He is totally honest and forthi^ht, yet considerate and af- 
fable. Ted has the ideal temperament and intellect to serve as a judge. I have seen 
him operate in a judicial capacity as the presidu^ ofiBcer in departmental adminis- 
trative hearings. He conducts himself with dignity and is imbued with a sense of 
fairness that attorneys and litigants appreciate. He has always carefully balanced 
the rights of individuals with governmental interests. 

I have read in the local newspapers statements made by some party leaders criti- 
cizing Ted for his lack of experience in the courtroom. Unfortumtely, they ignore 
his vast government experience in both the legmlative euid executive branches. In 
my view, Ted’s even temper, good humor, integrity and first-hand experience work- 
ing with people uniquely qualify him for a federal judgeship. Anyone would feel con- 
fident as they appear before him that Ted would be impartial, competent and under- 
standing. I could not ask more of any judge be he a Repubhcan or a Democrat. 

Sincerely, 

Stephen G. Boyden, 
Assistant Attorney General. 

Virgin River Land 
Preservation Association, 

St. George, UT, January 19, 1999. 

President WILLIAM J. CLINTON, 

1600 Pennsylvania Ave. NW, 

Washington, D.C. 20500 

De^ hte. President: I am writing to express the appreciation and support of this 
organization for Mr. Ted Stewart of Utah for appointment to a federm judgeship. 

The Virgin River Lemd Preservation Association is a nonprofit land trust working 
with communities and landowners to preserve southwestern Utah’s heritage of sce- 
nic beauty and open limds. Incorporate in 1993 in the rapidly growing community 
of St. George, the land trust strives to find mutually teneficiM solutions which re- 
solve conflicts between development and preservation interests. 

The land trust has had the privilege of working with Mr. Stewart in his former 
capacity as the director of Utah Department of Natural Resources (UDNR) and in 
his role as Chair of the Utah Critical Land Conservation Committee. The issues 
whi(h he worked to resolve were complex and, at times, volatile. In these chal- 
lenging leadership positions Mr. Stewart demonstrated integrity and a dedication to 
balance and fairness. 
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Under Mr. Steweirt’s ^dance, UDNR and its divisions worked closely with the 
county to develop and implement the Washington County Habitat Conservation 
Plan to protect the threatened Desert Tortoise; they have also been working collabo- 
ratiyely to develop a management plan and for the Virgin Kiver intended to balance 
habitat preservation for endangered desert fish with limited additional water devel- 
opment. 

As Chair of the Utah Critical Lsind Conservation Committee, Mr. Stewart cham- 
pioned the need for the State of Utah to play a role in the preservation of critical 
lands threatened by rapid urbsmization and sprawl. He and the Governor have stood 
as leaders in this ^ort despite a less than sympathetic state legislature. We credit 
their leadership for the fact that open space preservation is at the top of the 1999 
legislative agenda with early indications from state lawmakers of bipartisan sup- 
port. 

It is an honor to make this recommendation to you for your consideration. The 
Virgin River Land Preservation Association strongly supports the appointment of 
Mr. Ted Stewart to the position of federal judge. If you have any questions or res- 
ervations, please contact us so that we may discuss Mr. Stewart’s qualifications in 
more detafi. 

Sincerely, 

Lorinda Rose, 


Executive Director. 


[Editor’s note; Mr. Gerald E. Gordon submitted a letter in support of Mr. Ted 
Stewart, former Utah Director of Natural Resources.) 


Salt Lake City, UT, 

January 18, 1999. 

Re Mr. Ted Stewart— Utah Federal Judicial Appointment. 

Attn: Mr. Charles Ruff. 

Hon. William Jefferson Clinton, 

President of The United States of America, Washington DC. 

Dear President Clinton: Utah in recent years has been faced with significant 
public and private land and environmental issues. To some, the wilderness debate 
has been their charge. M3iself and many others are primary amcemed with the 
permanent private land conservation of Utah’s last best open spaces, mainly located 
near the rapidly urbanizing areas of our great state. 

I write to you as an individual that has spent the last eight years on the board 
of Utah’s only statewide land trust. Utah Open Lands Conservation Association 
works to preserve Utah’s wildlife, scenic, historic and agricultural lands. For the 
past two and a half years I have served as Chairman of the board of trustees. Utah 
Open Lands is not a political advocacy organization. I therefore am writing to you 
M an individual who has been deeply involved in Utah land conservation. I became 
involved in land conservation while serving as the economic development director 
for Sunmut Couniy, Utah (one of the nation’s fastest growing counties). I see land 
conservation indelibly tied with quality of life and economic preservation which sig- 
nificantly benefits the environment and society as a whole. 

I have had numerous eicperiences with government officials, both elected and ap- 
pointed. I Eun writing to fully endorse Mr. Ted Stewart for the Federal Judgeship 
he is being considered for, I and many others have worked with Mr. Stewart for 
years in achieving quality land conservation in Utah. Mr. Steward has been a 
facilitator in supporting and putting together public private partnerships to achieve 
quality land conservation in Utah. I have seen his pragmatic approach to coopera- 
tion strike fair balance to do good for Utahns. 

As one example, Mr. Stewart, while serving as the Director of the Utah Itepart- 
ment of Naturi Resources, gfuided to agency through a unique conservation part- 
nership which included State Division of Wfldlife Resources, State Parks, pnvate 
landowners, private mining claims, local community leaders, private investors, The 
Nature Conservanry and Utah Open Lands to achieve the preservation of over 750 
acres in one of Utah’s most beautiful locations facing hugh development pressure. 
Since that time we have been able to add acreage to this preservation throu^ addi- 
tional mining claims and developer owned land. Without Mr. Stewart’s support and 
help, this achievement would have been significantly more difficult. 
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Since being appointed to be Governor Michael O. Leavitt’s Chief of St^, Mr. 
Stewart has continued and expanded his efforts to strike a fair balance while pro 


motiog and achieving quality open space preservation. 

I wholeheartedly endorse Ted Stewart for this appointment knowing he would 
apply an even hand to those issues that could come before him. 

Sincerely, 

Desmond C. Baeker. 


Castle Valley, UT, 

January 21, 1999. 


President WILLIAM Jefferson Clinton, 

16W) Pennsylvania Avenue, 

Washington, DC. 

Dear President Clinton, I understand that Ted Stewart is being considered for 
the position of Federal District Court Judge. After decades as a parttime environ- 
mentalist, I started a consulting business six years ago to deal with environmental 
issues from both a community and an economic development perspective. I have 
worked with Ted on many occasions and feel that it is necessary diat I comment 
on my experience, with ftie hope that it might help you in your decision. 

In general, I find Ted to be fair minded, very reasonable, creative, and very quick 
to want aU the details of issues in which he is involved. I’ve known people who have 
worked directly for Ted and without exception they have unfa i lin g loyalty. 

I have learned valuable lessons from Ted. One of those lessons has come from 
working on issues on which he and I find ourselves on opposite sides. Wilderness 
designation and 2477 Road issues in Utah are two examples. Ted is a strong pro- 
ponent of local control where I feel that in many situations, the Federal Government 
must step in and make decisions for the greater good of the American people. The 
lesson here is that while we disagree on friese issues, knowing Ted has tau^t me 
that he and I definitely share more than we don’t. We share a desire to protect open 
space. Ted has been a force in driving local legislation to fund open space protection. 
We share the idea that sensitive species might have a higher probability of survival 
if they can be kept off the Endangered Species List and he instigated a Conserva- 
tion Agreement Process for the Coral Pink Sand Dunes Tiger BeeQe, of which I was 
a part. I now look at everyone on the opposite side of the issue and wonder more 
about what we might have in covamon. 

The hesitation I have in writing this recommendation due to Ted’s bias in cerUun 
areas of public land policy is small in comparison to the integrity and creativity he 


could bring to this position. 

Good luck in your decision and m all you are involved with at this time. 

Very truly yours, 

Brooke Williams. 


Jones, Waldo, Holbrook & McDonough, 

Salt Lake City, UT, January 25, 1999. 

Re Ted Stewart: Nominee for U.S. District Court in Utah. 

Hon. William Jefferson Clinton, 

President of the United States, The White House, Washington, DC. 

Dear Mr. President, I understand that you are considering the nomination of 
Ted Stewart as a Judge in the U.S. District Court in Utah. 

I have practiced law in the State of Utah for forty-five years. I am edso a life long 
Democrat, having been active in Utah politics for many years including delegate to 
the National Convention in Chicago in 1968, and as Candidate for the U.S. Senate 
in 1974 and campaign manager for Calvin L. Reunpton and Senator Ted Moss. 

I had the opportunity to observe Ted Stewart’s work in the early 1980’s in rep- 
resentation of Utah’s principal utility before the Ihiblic Service Commission where 
Ted served as a Commissioner, including Chairman for several years. As lead out- 
side counsel for Utah Power & Li^t Company, my work before the Commission in- 
cluded a variety of matters including a number of hearings. Ted always performed 
in a very intelligent and lawyer like manner. He was fair in discharging his respon- 
sibility as a Public Service Commissioner both in cases in which Die Commission 
ruled favorably as well as against my client. He showed good judicial temperament. 
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Based upon my observations, I believe he has ttte experience and skills to be an 
effective Federal Judge. 

Sincerely, 

Donald B. Holbeook. 


All Pro Real Estaoe, Inc. 
Brigham City, UT, January 4, 1999. 
Re Federal District Judge Appointment of Ted Steward. 

Attention: Mr. Charles Ruff. 


President William Jefferson Clinton, 

The White House, Washington, DC. 

Dear Mr. President, As a lifelong Democrat, I write to give my most ardent en- 
dorsement to Ted Stewart to serve as Federal District JMge. I have served with 
Ted for the past 6 years and have observed his powerful diaracter, even tempera- 
ment emd his keen intellect. Regardless of the difference in our political affiliations, 
Ted has exemplified an inordinate capacity to set aside political considerations for 
good policy and fairness. 

1 was disappointed to read the State Democratic Party’s criticisms to Ted’s nomi- 
nation by Senator Hatch. They are not an accurate reflection of his judicial tempera- 
ment. T^ has been active in the Republican Party and me in the Democratic Party 
supportii^ competing candidates. His common sense and decency have kept his par- 
tisanship to a minimum focusing on good policy rather than raw politics. 

His environmental record as executive director for the Utah Department of Nat- 
ural Resources is to be envied by all who love nature. Currently I serve as the chair- 
man of the Board of Parks and Recreation for the State of Utah, overseeing a divi- 
sion of the department of natural resources. Our mandate is to “protect, preserve 
and enhance” the natural resources of Utah. As the department director Ted has 
the uncanny ability to bring together diverse and competing interest resolving com- 
plex environmental issues. 

A careful review of his professional record should quickly discount some in our 
party who have criticized his experience and preparation for the important duties 
of a Federal District Judge. Ted has the respect of a broad spectrum of Utah’s citi- 
zens. His reputation of integrity, fairness, a keen intellect and unwavering love for 
the constitution and the rights of the individual will make his appointment to this 
position a credit to your administration. 

Sincerely, 


Jeffrey S. Packer, 

President. 


Utah State Senate, 

Salt Lake City, UT, January 5, 1999. 

President William J. Clinton, 

White House, do Charles Ruff, Washington, DC. 

Mr. President: It is my great pleasure to recommend to you the name of Ted 
Stewart for the office of Federal District Judge, State of Utah. In doing so, I will 
receive the enmity of a large number of people in my party. Therefore, please be 
assured that I do not make this recommendation lightly. I hate to even count the 
years I have worked with Mr. Stewart but I can say that I have always been im- 
pressed with him. He has always been fair and deliberate Eind shown the modera- 
tion and thoughtfulness that the judiciary requires. As a Democrat in an over- 
whelmingly Republican state, he was one person I knew I could talk to and get a 
totally non-partisan bearing of my issues. 

I am not only a life long Democrat, 1 represent the only Utah coimty that twice 
voted you a full majority vote (Carbon County). We are moderate, hard working, 
blue collar Democrats. like you we are firm centrists with strong opinions of what 
is right and best for our Country. I know for a fact that mine is not the only Demo- 
cratic letter you will receive supporting Mr. Stewart. Furthermore, I am the most 
senior member of either body in the Utah Legislature having served there since 
1968. Nonetheless, I feel compelled to agree with Senator Orrin Hatch that Mr. 
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Stewart is unquestionably the man for this job. I hope this finds you and yours in 
good health. 

Most sincerely yours, 

Mike Dmitrich, 

Utah State Senate, District 27. 


Utah Association op Counties, 
Salt Lake City, UT, January 7, 1999. 


President William J. Clinton, 

The White House, Washington, DC. 

Dear Mr. President: Ted Stewart of Utah is imder consideration for appoint- 
ment to a federal judgeship in Utah. I want you to know of my support for Ted’s 
appointment. 

In the last two years of United States Senator Frank E. Moss’ [D-UT] term, I 
served as his legislative assistant. Additionally, I served as legislative staff director 
to United States Congressman K. Gunn McKay [D-UT] and also worked for former 
Utah Governor Scott Matheson. 

In the nearly twenty years that I have known and worked with Mr. Stewart, I 
have found him fair, wise and of good judgement. I have worked with him on nu- 
merous complicated and technical issues and found him to be knowledgeable, help- 
ful and solution driven. I believe he has the judicial temperament and ability to 
make a great contribution to the federal judicial bench in Utah and to distinguish 
himself as an excellent judge. 

I look forward to Mr. Stewart’s appointment. 

Sincerely, 

Mark O. Walsh, 
Associate Director. 


Berman, Gaufin, Tomsic & Savage, 

Salt Lake City, UT, January 5, 1999. 

Charles F. Ruff, 

Counsel to the President, The White House, Washington, DC. 

Dear Mr. Ruff: I see from the local paper that some Democrats are opposing the 
appointment of Ted Stewart as U.S. District Court Judge. According to the news- 
paper, these party members have criticized Mr. Stewart as a “partisan political op- 
erative who has little or no judicial temperament.” 

There is no question, of course, that Mr. Stewart is a Republican and serves as 
Governor Leavitt’s Chief-of-Staff, but I find the charges and peijoratives used 
against Mr. Stewart extraordinary. I knew Mr. Stewart when he was Chairman of 
the Utah Public Service Commission. During his tenure, I represented Utah Power 
& Light in the largest and most controversial Public Service Commission case of the 
last twenty years. It was a case that involved well over $100 miUion and extended 
to charges of wrongdoing by the power company involving the operation of company 
mines producing fuel for over 1,200 megawatts of power in Carbon and Emery 
Counties. Mr. Stewart, in this proceeding, performed the function of a judge and I 
feel I am in a position to express an opinion with regard to his competence and tem- 
perament. 

In my opinion, Mr. Stewart displayed genuine competence and excellent judicial 
temperament in the discharge of his judicial functions as Chairman of the Public 
Servi<» Commission. I say &at even though Mr. Stewart ruled against the power 
company and I think it is fair to state, took a pro-consumer position on the issues 
present^. I may not have agreed with his rulings, but I have respect for the man- 
ner in which he discharged his responsibilities. 

It is not my place to determine the politics of an appointment to the federal 
bench, but I believe the partisan charges against Mr. Stewart are wholly unfounded. 
I believe he has an excellent judicial temperament and if appointed, would be a very 
good federal judge. 

Sincerely, 


Daniel L. Berman. 
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House of Representatives, 

State of Utah, 
Magna, UT, January 4, 1999. 


Hon. William J. Clinton, 

President, United States of America, Washington, DC. 


Dear President Clinton: This letter is in reference to Ted Stewart’s nomination 
for a possible appointment to the federal bench. I have known Mr. Stewart for four- 
teen years in ms capacity as Commissioner of our Pubhc Service Commission and 
then as Director of Utah State Department of Natural Resources as well as his cur- 
rent position as Chief of Staff to Governor Mike Leavitt. 

Mr. Stewart has always been fair in his dealings to me as a Democrat in a sea 
of ^publicans. He has treated me with respect and has been non-partisan in his 
various positions in state government. He has stood out in his leadership in movii^ 
us toward the future. He has left each position better than when he took it over. 

Please give him your consideration as you make your appointment to the District 
bench. If I can provide any further information, please let me know. 

Sincerely, 

Daniel H. Tuttle. 


O’Rorke & Gardiner, LLC, 

Attorneys at Law, 

Salt Lake City, UT, January 5, 1999. 

Re letter in support of the nomination of B. Ted Stewart to serve as a Federal Dis- 
trict Court Judge for the United States District Court for the District of Utah. 
do Charles Ruff, Counsel to the President. 

President Bill Clinton, 

1600 Pennsylvania, Avenue, 

Washington, DC. 

Dear President Clinton: As a long-time Democrat activist and party member,^ 
as weU as a practitioner in the Federal Courts,* I am writing this letter in support 
of the nomination: of B. Ted Stewart to serve as a Federal District Court Judge here 
in Utah. 

Ted Stewart is unicmely and eminently qualified to serve as a Federal District 
Court Judge. Most of Ted’s professional me has been devoted to resolving some of 
Utah’s most complex, intractable and difficult legal issues and contests. For many 
years (1980’s), Ted served as Cluurman of the Utah Public Service Commission, 
while practicing law before the Commission, I observed firsthand Ted’s ability to 
identify the .pivotal legal issues, correctly apply the law and spearhead Commission 
decisions that were not only legally correct, but also served up with a much needed 
dose of common sense and compassion. 

Ted’s ability to resolve complex legal disputes and balance competing interests 
continued to benefit Utahns wnile he thereafter served as the Department Head of 
the Utah Department of Natural Resources. For example, when the Central Utah 
ftoject municipal water supply was threatened due to the inability of Utah’s major 
water purveyors and the Bureau of Reclamation to come up with an acceptable oper- 
ating agreement for the Bureau’s reservoirs, the Bureau of Reclamation as weD as 
Utah’s water districts asked Ted Stewart to mediate and assist the parties in draft- 
ing an acceptable but legally correct operating agreement. This assigiunent required 
that Ted not only have a Uiorough understanding of Utah water law and contract 
law, but also Federal Reclamation Law. Ted was successful in completing the project 
and preserving the Central Utah Project water supply. 

Ted’s knowledge of federal law has also assists the State in addressing and re- 
solving various endangered species issues. In short, Ted is uniquely qualified to 
serve as a Federal District Judge because of his extensive experience in dealing with 


1 1 was the Democrat Third Congressional candidate in Utah in 1986 and the party’s candidate 
for the Salt Lake County Commission in 1988. I have also often served as a Voting District 
Chairman and as a State Convention Delegate and a Coimty Convention Delegate. I am a con- 
tributor (albeit a somewhat modest one) to Democratic candidates. I am also involved in tradi- 
tional Democratic causes. I have represented labor in the past and I currently serve as a counsel 
for two moderate environmental organizations, “The Grand Canyon Trust” and “The Trust For 
Public Lands.” 

currently litigate cases in the United States District Court for the District of Utah and 
have successmlly argued appeals before the United States Circuit Court of Appeals for the 
■Tenth Circuit as weU as the Ninth Circuit. I have also practiced before the United States Su- 
preme Court. 
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complex federal legal issues and his ability to balance competing interests by cor- 
rectly and compassionately applying the law. Mr. Stewart is an outstanding can- 
didate for a Federal District Court Judge. 

Very truly yours. 

Dale F. Gardiner. 


Utah State University, 
Logan, UT, January 6, 1999. 

Ke Ted Stewart. 


Charles Ruff, 

White House, 

Washington, DC. 

Dear Mr. Ruff: Senator Orrin Hatch of Utah nominated Ted Stewart for the po- 
sition of federal judge in Utah. The leadership of the state Democratic Party has 
publicly opposed Mr. Stewart’s nomination. As a lifelong Democrat, I respect my 
party’s position, but I disagree with their assessment of Mr. Stewart’s career and 
potential. 

Ted Stewart is an excellent choice as a federal judge. I have known him as an 
undergraduate, a law student, a legislative aid, a member of the public utilities 
commission, dhector of the state’s division of natural resources, and the chief of 
staff for the governor. There are three characteristics that he exhibited in all of his 
positions; openness, fairness, and honesty. As an administrator, he demonstrated a 
tremendous intellectual capacity to see all sides of issues and make sound judg- 
ments. He has an abiding commitment to represent the public and to act in their 
best interest. 

The courts of Utah wUl be well served by Ted Stewart. Although his career as 
a pubhc servant has taken him on a different legal track, he is well prepared to 
became a judge. Please give him every consideration because he is an able, com- 
petent, and deserving nominee. I do believe my Democratic colleagues know that he 
is one of Utah’s finest citizens. We will all be well served by his confirmation. I 
know few people with more personal integrity than Ted Stewart. 

'Thank you very much for serving and best wishes for the challenges that lie 
ahead. 


Sincerely, 


F. Ross Peterson. 


Jones, Waldo, Holbrook 

& McDonough, 

Salt Lake City, UT, January 13, 1999. 

Re Ted Stewart. 

Mr. Charles F. Ruff, 

Counsel to the President, The White House, Washington, DC. 

Dear Mr. Ruff; I was saddened to see the partisan expressions in The Salt Lake 
Tribune concerning Ted Stewart who it was alleged lacked judicial temperament. 

I am a Democrat and have practiced law in Utah for 46 years. I have appeared 
before most Judges in the State, past and present, as well as before various admin- 
istrative agencies in a number of states as well as those in the Federal system. I 
have appeared a number of times in cases before Ted Stewart when he was on the 
Utah I^blic Service Commission and can say categorically that the allegation of his 
having “Uttle or no judicial temperament” is utterly false and nonsense. 

He is a person of the highest character and would grace the Bench with distinc- 
tion should he be selected. 

I would be pleased to discuss this subject in further detail if you or any of yoim 
associates consider it desirable. 

Respectfully, 


Sidney G. Baucom. 
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Attention; Charles Ruff. 


Waddingham & Peterson, 
Delta, UT, January 7, 1999. 


Hon. William J. Clinton, 

President of the United States, Washington, DC. 

Dear Mr. President: We are writing this letter in support of Ted Stewart, can- 
didate for nomination as a Federal District Judge in Utah. We have known Mr. 
Stewart for approximately six years. He has earned our respect through his han- 
dling of issues m his role as Executive Director of the Utah Depsirtment of NaturM 
Resources. As private attorneys, we represent many clients with interests in envi- 
ronmental and natural resource issues that involved Mr. Stewart. We have also had 
opportunity to work with Mr. Stewart in his present position as Chief of Staff for 
Grovemor t^chael Leavitt. 

In our experience, Mr. Stewart is thou^tful, decisive, moderate, and exception- 
ally honest. We have been impressed with his analytical skills and ability to decide 
specific issues, while understanding the broader implications of these decisions. In 
situations involving conflict, he maintains composure and pos^sses a personal style 
that reduces antagonism. He is an articulate speaker and writer. We have both sat 
in numerous meetmgs conducted by him and have found him to be an effective and 
firm moderator, yet he fosters partidpation from all viewpoints. 

This is high praise for a Republican, since we are both lifelong Democrats who 
have between us held elected and appointed state and loc^ ofiBces. We both sm- 
cerely believe that Mr. Stewart would be a deserving appointment to the District 
Court Bench. 

If you would like any further information or recommendation, please feel free to 
contact either of us. 

Sincerely yours, 

Thorpe Waddingham. 

Warren H. Peterson. 


Beaver County Commission, 
Beaver, UT, January 6, 1999. 

Re Recommendation for the Appointment of Ted Stuart to the Position of Federal 
Judge in Utah. 

Attention: Charles Ruff. 


President William Jefferson Clinton, 

White House, Washington, DC. 

President Clinton, I am proud to be a Democrat and to be an elected County 
Commissioner for Beaver County, Utah. I have held the office of County Commis- 
sioner, as a Democrat, for the past 22 yeeirs. 

During my time in office, I have had the opportunity to work with a good number 
of elected and appointed officials. One of these officials is Ted Stuart. I have found 
Ted to be an intelligent and caring person with the abihty to look at all sides of 
an issue before maku^ a decision. 

I believe that Ted Stuart would be an excellent Federal Judge and would urge 
you to appoint Ted to the position of Federal Judge in Utah. 

Sincerely, 

Chad W. Johnson, 

Chairman. 


Utah Wetlands Foundation, 

Salt Lake City, UT, January 20, 1999. 
Attn: Mr. Charles Ruff, Esq., Counsel to the President, Washington, DC. 

President Whllam Jefferson Clinton, 

Dear President Clinton: The Utah Wetlands Foundation is a 501(c)(3) tax ex- 
empt organization founded for the enhancement, protection and propagation of wet- 
lands tmoughout the state of Uteih. We have been participating in ffiese endeavors 
for over two decades. We have been successful through tms Mriod in restoring, ac- 
quiring or protecting through financial contributions. Our ability to work with other 
agencies has resulted in protection of thousands of acres within the state of Utah 
particularly as it surrounds the Great Salt Lake, for the preservation of many spe- 
cies of shorebirds and waterfowl. The aquatic wildlife associated with these same 
areas has been enhanced as well. Through our efforts with the Nature Conservancy 
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and the Utah Division of Wildlife Resources we have purchased thousands of acres 
and turned them over to other agencies for management. 

The pu^se of this letter is two-fold. First, it has come to our attention there are 
some environmental organizations within the state of Utah that are attacking Mr. 
Ted Stewart and his record on the management and preservation of naturm re- 
sources within the state of Utah. To the contra^, our experience being first-hand 
with Mr. Stewart while he was the Executive Director of the Dept, of Natural Re- 
sources is one that has been very favorable regarding natural resources and their 

g rotection within the state of Ut^. From personal experience, I am very aware of 
Ir. Stewart and his dedication to judicial use of those natural lesourres as well as 
their preservation throughout the state of Utah. In aU cases, Mr. Stewart has per- 
sonally been involved with the management and management philosophy of natural 
resources within the state, and in each case has had those resources ana their pres- 
ervation uppermost in mind. So although there may be some opposition his manage- 
ment of some particular resource withon the state, on the whole, Mr. Stewart has 
an extremely me track record in their behalf. 

The second point I would like to make is that having worked with Mr. Stewart 
on a very close basis for several years, I would recommend favorable consideration 
for any position for which he may be nominated. Mr. Stewart’s judgment and judi- 
cial evaluation of any project or issue has been one of unbiased am balanced re- 
sults. Therefore, this organization would like to again endorse Mr. Stewart for favor- 
able consideration for any recommendation or nomination for which he may be con- 
sidered. 

We thank you very much for your consideration and are confident if you make 
a favorable decision in Mr. Stewart’s behalf, it is a decision that you shall not re- 
gret. 

R.G. Valentine, 

President, Utah Wetlands Foundation. 


Rockt Mountain Elk Foundation, 

Riverton, UT, January 14, 1999. 

Attn: Mr. Charles Ruff, Counsel to the President, Washington, DC. 


The President, 

Dear Mr. President: This letter confirms my strong support for your consider- 
ation of Ted Stewart to fill Utah’s federal district judgeship. I have known Ted for 
over 8 years and have always found him to be honest and fair. 

Working closely with him on environmental and conservation issues, I have been 
impressed by his concern and knowledge of the issues facing wildlife and the envi- 
ronment. He has always been reasonable and open to constructive ideas and solu- 
tions, Although we have not agreed on every issue, I have always been impressed 
by his fairness and his ability to listen. 

Ted’s bac^round will allow him to make thoughtful, reasoned decfoions. He has 
a track record of bringing competing advocates together and finding common ground 
on tough environmental issues. This experience makes him uniquely qualified to 
serve oim citizens as a judge. 

Thank you for this opportunity to recommend Ted Stewart for this important posi- 
tion. I appreciate your consideration. Please feel free to contact me concerning this 
appointment. 

Sincerely, 


William E. Christensen, 


Utah Field Dirmdor. 


Salt Lake City, UT, 

January 25, 1999. 

Re: Recommendation for Brian T. “Ted” Stewart as Federal District Jud^. 

Attention: Charles Ruff, The White House, Washington, DC, 

President William Jefferson Clinton, 

Dear President Clinton: I am aware you are currently considering a number 
of candidates to fiU a vacancy for Federal District Juc^e here in Salt Lake City. I 
am writing to recommend Ted Stewart for this position and hope you will give his 
candidacy every consideration, 

I have come to know and respect Ted through my activities as a Utah business- 
man dealing with natural resource issues and through my service as a member of 
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Executive Committee and Board of Trustees of the Utah Chapter of The Nature 
Conservancy. 

As you are aware, Ted currently serves as Chief of Staff to Utah Governor Mi- 
chael O. Leavitt. Before this time, he ably served as the Director of our Department 
of Natural Resources, as a staff member on Capitol Hill and as a private attorney. 
Ted is a hardworking and industrious individual whose years of pubhc service spes^ 
volumes about his contributions to our state. He is very knowledgeable about west- 
ern natural resource and environmental issues and has always been a fair and con- 
scientious judge of the conflicting demands on our lands and waters. Though some 
groups involved in wilderness protection issues have not always agreed with Ted, 
I know many of us who are both business leaders and conservationists have re- 
spected Ted’s commitment to open space preservation, his abihty to exercise sound 
judgment in weighing difficult preservation vs. development issues and his sincere 
c nwmii tnient to quality growth. 

I realize you axe now in a position of having to choose between a number of quedi- 
fied candidates. In your deliberations, I hope you carefully consider Ted’s substan- 
tial abilities and experience. He has my hearty recommendation and hopefully will 
earn yours as well. 

Sincerely, 

Christopher F. Robinson. 


Tooele County Clerk, 

Tooele County Courthouse, 

Tooele, UT, January 8, 1999. 

President William Jefferson Clinton, 

Charles Ruff, The White House, Washin^on, DC. 

Dear Mr. President: I am writing to let you know that I support Ted Stewart 
for the appointment to a Federal Judgeship in Utah. 

I am currently the Tooele County Clerk, a Democrat, and have held this elected 
position for the past 25 years. Though this position I have been active in our State 
Association, havmg served as President of the Utah Association of Counties in 1994. 
Through my activity m the UAC it has been necessary to work closely with Ted 
Stewart, as the Director of the Utah State Department of Natural Resources and 
also while he is serving as Senior Staff to the Governor, on a variety of issues which 
faced our state and counties. I have edways found Ted to be fair euid honest in our 
relationship and in all of his dealings. 

It is with great pleasure that I can recommend Ted Stewart for a Federal Judge- 
ship, knov(ring that he will serve all of Utah fairly and honestly. 

Sincerely, 

Dennis D. Ewing, 

Tooele County Clerk. 


Brent H. Cameron, 
Attorney at Law, 
Salt Lake City, UT. 

Charles F. Ruff, 

Counsel to the President, The White House, Washington, DC. 


Dear Mr. Ruff: I am writing concerning the Judicial appointment to the Tenth 
Circuit. It is my understanding that Brian T. (Ted) Stewart is being considered. 

I served for four years on the Utah Pubhc Service Commission with Ted, two 
while I was chair, and two while he was. His temperament, demeanor, legal and 
analytical abihty were exceUent. He routinely handled complex legal and regulatory 
issues with competence and abihty. I beheve he would be able to deal effectively 
with legal matters before the Court. 

Ted has had extensive experience in the drafting and preparation of complex regu- 
latory orders and his writing skills are excehent. 

Ted’s professionahsm, integrity Jind honesty are above reproach. I beheve he 
would meike em exceUent federal judge. 


Sincerely, 


Brent H. Cameron, 


Deputy District Attorney, Salt Lake County. 


P.S. I am a Democrat, I have worked on the staff of U.S. Senator Frank E. (Ted) 
Moss (D-Utah) and two Utah Governors, Calvin L. Hampton and Scott M. Matheson, 
both Democrats. 
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Foundation for North American 

Wild Sheep, Utah Chapter, 

January 22, 1999. 

President WILLIAM JEFFERSON Clinton, 

Charles Euff, Counsel to the President, Washington, DC. 

Dear President Clinton: I am writing on behalf of the nomination for a Federal 
District Court Judge apwintment for Mr. Ted Stewart of Farmington, Utah. 

Wild Sheep are considered by many wilderness advocates as a key indicator spe- 
cies of the health of wUdemess. Mr. Stewart was awarded the “Distinguished Gov- 
ernment Official” award in 1996 by the Utah Chapter of the Foundation for North 
American Wild Sheep for his support of restoring Bi^om to Utah’s vast mountain 
and desert wUdemess areas. Because of Mr. Stewart’s support over the past eight 
years, miUions of acres of wild sheep habitat have been secured. Ten new Bighorn 
populations were re-introduced to their once native habitats. After decades of im- 

S r grazing and mining practices, Bi^om were nearly extirpated from Utah’s 
cape. Over the past decade, a concerted effort has produced dramatic results. 
Bighorn sheep now number over 3,000 animals in over 20 different populations in 
Utah. Mr. Stewart has been a strong advocate of this effort. 

The 500 members of the Utah FNAWS chapters include many of Utah’s leading 
business, le^, and medical professionals. We recognize Mr. Stewart’s exceptionsJ 
skills in evaluating facts, and making soimd judgments. 

We therefore encoimage Mr. Stewart’s appointment to this important position. 
Sincerely, 

Lee E. Howard, 
President, Utah FNAWS. 


Summit County, State of Utah, 

January 13, 1999. 


President William J. Clinton, 

The White House, Washington, DC. 

Dear Mr. President; Ted Stewart of Utah is being considered for appointment 
to a federal judgeship in Utah. I want you to know of my endorsement and support 
for Ted’s appointment, 

I have served as commissioner in Summit Coxmty for the past 10 years. During 
those years of leadership I have worked with Ted on several occasions. Ted served 
as Director of Natural Resource Committee for the State of Utah. During this ten- 
ure. I found him fair, wise and of good judgement. I currently work closely with him 
serving as Chief of Staff for the Governor where he works on a variety of com- 
plicated subjects. Ted is very knowledgeable and has the foresight to worK and re- 
solve issues. 

I believe he has the judicial temperament and ability to make a great contribution 
to the federal judicial bench in Utah and to distinguish himsett as an excellent 
judge. 

I look forward to Mr. Stewart’s appointment. 

Respectfully, 


Sheldon D. Bichins, 
Summit County Commissioner. 


January 12, 1999. 

Hon. William J. Clinton, 

President of the United States, do Charles Ruff, Washington, DC. 

Dear Mr. President: I am writing this letter on behalf of Ted Stewart who has 
been nominated by Senator Orrin Hatch to be a United States District Court Judge 
for the District of Utah. 

I am a democrat and my family has been so for three generations in the State 
of Utah. I have previously held public office and been the democratic candidate for 
governor of the State of Utah. 

I have practiced law in the State of Utah since 1962 and have an active practice 
in the United States District Court for Utah. I practiced law with Ted Stewart for 
several years and I know him to be a man of honor and principle and extremely 
thorough in all that he does. He was and is an exceUent la^er even though, of re- 
cent years, he has held administrative positions, I am confident that he would be 
an excellent district court judge. 
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In my 36 years of practi!* I have seen many jnd^s come and go in the federal 
and state courts. I believe that Mr. Stewart has a fine judicial temperament and 
would not let his political leanings interfere with his being fair and impartial. 

I recommend that his name be sent to the United States Senate for confirmation. 
Very truly youra, 

John Preston Creer. 


Utah State Senate, 

January 8, 1999. 

President William Jefferson Clinton, 

White House, Washington, DC. 

' Dear President Clinton: Please allow me to introduce myself. I am a Democrat 
senator representing District 20 in the Utah State Senate and have just completed 
four years of service as Assistant Minority Whip in the Utah State Senate. I have 
previously had the honor of meeting you at a function arrai^ed by NCSL in Wash- 
ington, DC. 

I am writing this letter concerning the pending appointment of a federal district 
court judge in Utah. I would like to endorse the nomination of Ted Stewart to fill 
this appointment. 

I have had the opportimity to work with Mr. Stewart in several different capac- 
ities during Ihe last twelve years. Mr. Stewart has always been very fair and judi- 
cious m his decision making and as far as I can ascertain has dealt in a bipartisan 
fashion in the manner in which he had expedited his employment responsibilities. 
He has served as a Public Service Commissioner, as the Director of the Department 
of Energy and Natural Resources and presently serves as Governor Leavitt’s Chief 
of Staff. He comes to you with considerable broad based expertise and experience. 

I would highly recommend Mr. Ted Stewart for the appointment to the Federal 
District Court Judgeship. 

Sincerely, 

Senator Joseph L. Hull, 

District 20. 


Attention: Charles Ruff. 


Rulon C. Gardner, 
Fruit Heights, UT, January 6, 1999. 


President WnxiAM Jefferson Clinton, 

Washington, DC. 

Dear President Clinton: I would like to lend my support to Ted Stewart who 
has been nominated as a Federal Judge. In my experience as a democratic State 
Delegate for three years, a County Delegate for two, having had a long tradition of 
being involved in toe Democratic Party in Utah by supporting a brotoer who ran 
for toe Governorship in 1984, as well as other candidates over toe past few years, 
I am confident that Ted Stewart would be a great Judge. 

Recently, I worked with Ted Stewart when he was Director of toe Department of 
Natural Itesources for toe State of Utah in toe construction of a new facility. Mr. 
Stewart wanted to make a conscientious statement that toe Natural Resources 
building would be more than just an office building. We spent <»nsiderable time in 
evaluating aero-scape landscaping, energy efficiency through a combination of light, 
shelves, energy control of toe li^ts, and an energy efficient mechanical system. 
During this process Mr. Stewart demonstrated his desire to provide not only a bet- 
ter space for his employees but also to construct an environmentally efficient facil- 
ity. He is a man wito toe highest integrity and principles. 

I would strongly request your consideration of Ted Stewart for the new Federal 
Judge. 

Sincerely, 


Rulon C. Gardner. 
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Christopher F. Robinson, 
Salt Lake City, UT, January 25, 1999. 
Re recommendation for Brian T. "Ted” Stewart as Federal District Jud^. 
Attention: Charles Rufif. 

President William Jefferson Clinton, 

The White House, 

Washington, DC. 


Dear President Clinton: I am aware you are currently considering a number 
of candidates to fill a vacancy for Federal District Judge here in Salt Lake Cily. I 
am writing to recommend Ted Stewart for this position and hope you will give his 
candidacy every consideration. 

I have come to know and respect Ted throng my activities as a Utah business- 
man dealing with natmal resource issues and through my service as a member of 
Executive Committee and Board of Trustees of the Utah Chapter of The Nature 
Conservancy. 

As you are aware, Ted currently serves as chief of Staff to Utah Governor Michael 
O. Leavitt. Before this time, he ably served as the Director of our Department of 
Natural Resources, as a staff member on Capitol HUl and as a private attorney. Ted 
is a hardworking and industrious individual whose years of public service spe^ vol- 
umes about his contributions to our state. He is very knowledgeable about western 
natural resource and environmental issues and has idways been a fair and conscien- 
tious judge of the conflicting demands on our lands and waters. Thou^ some groups 
involved in wilderness protection issues have not always agreed wiSi Ted, 1 know 
many of us who are both business leaders and conservationists have respected Ted’s 
commitment to open space preservation, his ability to exercise sound judgement in 
weighing difficult preservation vs. development issues and his sincere commitment 
to quality grovrth. 

I realira you are now in a position of having to choose between a number of quali- 


fied candidates. In your deliberations, I hope you carefully consider Ted’s substan- 
tial abilities and experience. He has my hearty recommendation and hopefully 'will 
earn yours as well. 

Sincerely, 

Christopher F. Robinson. 


Foundation for North 
American Wild Sheep, 
Cody, WY, January 25, 1999, 

Attn: Charles Ruff, Counsel to the President. 

President William Jefferson Clinton, 

Washington, DC. 


Dear President Clinton, I am writing on behalf of the nomination for a Federad 
District Court Judge appointment for Mr. Ted Stewart of Farmington, Utah. 

'The Foundation for North American Wild Sheep is an international wildlife con- 
servation organization, funding over $25,000,000 to protect wild sheep and their 
habitats from Alaska and the Northwest Territories of Canada to the Rocky Moun- 
tains, to the deserts of Mexico. 

Utah had great potential for bighorn populations, but until the past decade, this 
potential was neglected. 1 know that Mr. Stewart has been a key advocate for wild- 
life conservation and bighorn sheep, particularly in Utah. 

With my cousin having served as President Reagan’s Press Secretary, I fully un- 
derstand the importance of appointing -well respected and experienced individuals 
to Federal District Court positions. 
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Sportsmen for Fish and Wildlife, 

Bountiful, UT, January 20, 1999. 

Attn: Charles Ruff, Counsel to the President. 

President WILLIAM JEFFERSON CLINTON, 

Washington, DC. 


Dear Mr. President: I am writing on behalf of the nomination for a Federal Dis- 
trict Court Judge appointment for Mr. Ted Stewart of Farmington, Utah. 

For decades, Ut^ wildlife advocates felt that wildlife and wildlife conservatian 
always came second to mining, timber, domestic grazing, petroleum exploration, «nH 
other commodity production interests. That was untU Stewart was appoint^ as 
Director of the Utah Department of Natural Resources in 1993. Since then, Mr. 
Stewart increased annual funding for wildlife conservation by 33 percent. He h^ped 
pass a landmark piece of legislation that places $3 million annually into wildlife 
habitat preservation. Mr. Steward has been a leading voice within his party for open 
space protection and responsible economic development. He has been a strong advo- 
cate of endangered species protection. He has been a strong advocate for the Central 
Utah Project Wildhfe Conservation and Mitigation and Commission. 

I have personally watched Mr. Stewart in a professional manner face hostile oppo- 
sition firom industry representatives, ultimately making pohcy decisions that protect 
wildlife habitat, and wRdlife conservation. Mr. Stewart has been a strong advocate 
of the B<x>k Cliffs Conservation Initiative, a 500,000 acre project:, in spite of opposi- 
tion from oil and gas and grazing interests. 

Public land use policy in Utah is a very ccmtroversial issue, with many differing 
values. Mr. Stewart has always been a straight shooter, being fair, factual, and pro- 
fessional in aU his actions and decisions. These seem to be very important creden- 
tials for appointment to a Federal District Court Judge. 

In a very personal situation, I was one of two finahsts for the Director of the Utah 
Division <£ Wildlife Resources. Even though Mr. Stewart selected the other finalist, 
I hold Mr. Stewart in the highest esteem. He made a decision that was best for the 
entire state of Utah at that particular tune. Mr. Stewart’s judgment over the past 
few years has been extremely well respected from all parties, even when those judg- 
ments come down in favor of the other parties. All parties know the facts have been 
considered impartially, based on fact, merit, and what is best for the public good. 

On behalf of sever^ thousand Utah citizens who are respected businessmen and 
wildlife conservation advocates, I strongly encourage your favorable consideration 
for Mr. Stew 2 irt’s appointment to this position. There is not one candidate more 
qualified. 

Sincerely, 


Donald K. Peay, 
Executive Director. 


Attention: Charles Ruff. 


Kanab, UT, 
March 2, 1999. 


President WILLIAM J. CLINTON, 
President of the United States, 
Washington, DC. 


Dear President Clinton: As a lifelong Democrat and Mayor of Kanab City I am 
seeking your approval of Ted Stewart to the Federal Judicial Bench in the State 
of Utah. 


Having had the opportunity to work with Ted Stewart, I have found him to be 
extremely up fix>nt and honest in his dealings. He listens, he considers the informa- 
tion and the facts and makes decisions that have been fair and unbiased. I am con- 
fident that he would be a great asset to serve on the bench and it would be a benefit 
to the people of the United States. 

I would appreciate your consideration of Ted Stewart. 

Sincerely, 


Karen L. Alvey, 

Mayor. 
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Congress of the United States, 

House of Representatives, 
Washington, DC, March 18, 1999, 


President William Jefferson Clinton, 

The White House, 

Washington, DC, 

Dear Mr. President; It is with great enthusiasm I write to reomunend Brian 
T. Stewart for federal judgeship. Ted Stewart and I have worked together for many 
years and without exception, he has impressed me as extremely intelligent, open 
minded, fair, compassionate, and willing to listen to all sides of an issue. He has 
a sharp legal mind and would make an excellent federal judge. 

Ted has a long distinguished history in the legal field in both public and private 
practice. He was an attorney for the Law firm of Senior & Senior in Salt Lake City 
from 1974 to 1980. He served as U.S. Representative Congressman James Hansen’s 
Administrative Assistant from 1981 to 1985. He then returned to Utah to serve as 


a Public Service Commissioner. 

During Ted Stewart’s public service tenure, he has presided over a very pros- 
perous time for Ws State. But perhaps Utah is best known across the nation for its 
natural beauty. Ted Stewart has been a powerful advocate for responsible environ- 
mental policy. As Executive Director of Utah Department of Natur^ Resources from 
1993 to 1998, Ted’s commitment to the environment ensured that habitat for wild- 
life was strongly protected. Because of this commitment, Utah’s elk and bighorn 
sheep populations thrive and provide the breeding stock for new herds thro^hout 
the western United States. If it were not for Ted’s environmental leadership this 
would not have been possible. Ted is a person who insists that the solutions to envi- 
ronmental problems should be based on facts rather than fears. Ted demonstrated 
that he makes decisions based on the law and the public interest and that he cannot 
be cowered by heavy political pressure. 

For these and numerous other reasons, I urge you to nominate Ted Stewart as 
a Federal Judge. I believe that he would be one of the finest judges in our nation’s 
history. 

Sincerely, 

Merrill Cook, 
Member of Congress. 


Fabian & Clendenin, 

Attorneys at Law, 

Salt Lake City, UT, March 16, 1999. 

Re Nomination of Ted Stewart for Federal Judgeship in Utah. 

Mr. John Podesta, 

Chief of Staff , The White House, 

Washington, DC. 

Dear Mr. Podesta: Regarding the proposed nomination of Ted Stewart to the 
federal district bench in Utah, I believe it is important for you to be aware that Mr. 
Stewart is not “anti-enviromnental” as some have suggested. While it is true that 
his views on wilderness designation are more conservative than many in the envi- 
ronmental community, Mr. Stewart has demonstrated that he can work effectively 
with mainstream organizations to advance important conservation initiatives in 
Utah. As counsel for The Nature Conservancy and the Rocky Mmmtain Elk Founda- 
tion, I had the opportunity to work with Mr. Steweui; on a far-reaching plan to pre- 
serve the Book Cliffs region of northeastern Utah, a large block of primitive land 
containing some of the best wildlife habitat in the State. In his capacity as Director 
of the Department of Natural Resources, Mr. Stewart playrf a crucial role in imple- 
menting the Book Cliffs conservation plan and in protecting it from misguided at- 
tacks by certain resource development interests. 

Mr. Stewart has worked well with the Audubon Society in its efforts to preserve 
lands around the Great Salt Lake, critical habitat for many s^d^ of migratory 
shorebirds and waterfowl. In addition, he is responsible for initiating the State’s 
first comprehensive resource management plan for the Great Salt L^e, a much 
needed program. 

Finally, having practiced law in Utah for almost 20 years, I had several occasions 
to appear before Mr. Stewart when he served on Utah’s public utility commission. 
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I always found him to be thou^tiul, fair and considerate. I would rate his judicial 
temperament as excellent. 

Yours truly, 

W. CuiiEN Battle. 


SUITTEK AXLAND, 

Salt Lake City. VT, March 31. 1999. 
Attn; Mr, Charles Ruff, Esq., Washington, DC. 


President William Jefferson Clinton, 

Dear Mr. President: I am writing to express support for the nomination of Mr. 
Brian Theodore “Ted” Stewart to fill a vacancy in the Federal District Court for 
Utah. I am familiar with Mr. Stewart’s background: 

A graduate of the University of Utah Law School in 1975. 

Attorney with the Salt Lake City law firm of Senior and Senior fimm 1975 to 
1980, where he specialized in natural resource and environmental law. His practice 
induded representation of major clients involved in mining and the oil and gas in- 
dustry. 

Chief of Staff to Congressman James V. Hansen of Utah fipom 1981 to 1985. In 
this position Mr. Stewart served as Chief Advisor to the Congressman on aU legisla- 
tive matters. 

Member ami Chairman of the Utah Public Service Commission firom 1985 to 1992. 
These seven years as a member of the Public Service Commission required him to 
decide cases which demanded understanding of complex matters of law, economics, 
engineering and accounting. In that position, Mr. Stewart acted very much in the 
role of a judge. As Chairman, Mr. Stewart developed a reputation for fairness in 
the method of conducting the formal hearings before the Commission. 

Executive Director of the Utah Department of Commerce and the Utah Depart- 
ment of Natural Resources from 1992 to 1998. In these positions, Mr. Stewart was 
responsible for the management of large agencies of state government, as well as 
the making of policy for the areas covered by the department’s jurisdiction. His re- 
sponsibilities include management of legal strategy for the departments. 

Currently as Chief of Staff to Governor Mike Leavitt of Utah. 

In all of my dealings with Mr. Stewart, I have found him to possess a judicial 
temperiunent * ♦ * I find him to be a man of integrity * * * He is capable of grasp- 
ing complex issues * * ♦ In sum, I believe he would be a very competent judge. 

I woidd respectfully request that you advance the name of Mi. Stewart to the 
United States Senate for confirmation as a Federal District Court Judge. 

Thank you for your consideration. 

Sincerely yours. 


Francis H. Suitter. 


April 2, 1999. 

Attn; Mr. Charles Ruff, Esquire. 

President WniiAM Jefferson Clinton, 

Washington, DC. 

Dear Mr. President: I am writing to express support for the nomination of Mr. 
Ted Stewart to fill a vacancy in the Federal District Court for Utah. I am familiar 
with Mr. Stewart’s background as an attorney. Chief of Staff to Congressman James 
V. Hansen of Utah, as a member and chairman of the Utah Public Service Commis- 
sion, Executive Director of the Utah Department of Natural Resources and currently 
as Chief to Staff to Governor Mike Leavitt of Utah. 

However, as the State Forester I am most familiar with his administration of the 
natural resources within his jurisdiction as Director of the Utah Department of Nat- 
ural Resources. His ability to grasp complex issues, sort throng the various con- 
flicts, and orehestrate solutions are second to none. In my thirty-five plus years in 
the field of natural resource administration, Mr. Stewart stands out as a notable 
individual. He is fair, willing to listen to all sides, and at the same time offer sug- 
gestions based on his knowMge of law and democratic principles. 

I believe his even attitude, mild temperament and his legally based profes- 
sionalism make him uniquely qualified to assume the role of Federal District Judge. 
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I respectfully request you forward Mr. Stewart’s luune to the U.S. Senate for con- 
finnatian as a Federal CSiurt Judge in Utah. 

Sincerely, 

Arthur W. DuFauut, 

Utah State Forester. 


The Salt Lake Tribune, 

April 19, 1999. 

Some of my chemical engineering colleagues went on to wt MBA’s at Harvard and 
Stanford. One got a law degree firom Chicago. One of my MBA classmates is enj<^- 
ing a successful career on Wall Street with the most prestigious investment bankii^ 
fim in the world. 

Ted Stewart is as sharp as anyone I have dealt with, some of the bri^test people 
in the USA. Over the past seven years, Ted has displayed a remarkable amount of 
good judgment. He has stood up to commodity producers of various sorts and said, 
“there will be a balance for wildlife, wildlife habitat protection, and other uses.” 
Funding for wildlife and environmental protection increased by tens of millions of 
doEars under his watch as Department of Natural Resources di^tor. 

Two years ago, I sat in Mr. Stewart’s court of judgment as a finahst for the Divi- 
sion of WEdlife Resources director position. Mr. Stewart selected John KimbaE, who 
has done a fine job. Having been on the “losing” side of Ted’s judgment, I have noth- 
ing but great respect for a man who is honest, fair, considerate, and eictremely capa- 
ble. The people of the United States and of Utah would be very weE served if Presi- 
dent Clinton appoints Ted Stewart to a federal judgeship. Any criticism is just party 
poEtics. 

Don Peay, 

Sportsmen for Fish and Wildlife, Salt Lake City. 


John Paul Kennedy, 

Attorney at Law, 

Salt Lake City, UT. 

Re: S^^rt for Ted Stewart as Federal District Court Judge for the District of 

President WILLIAM J. CLINTON, 

The White House, Washington, DC. 

Dear President Clinton; As a Efe-long Democrat and strong supporter of you 
and your administration, I am writing to endorse the appointment of Ted Stewart 
for the position of Federal District Court Judge for the Ihstrict of Utah. I have prac- 
ticed law for thirty-three years. Most of my practice is in the Federal Courts where 
I have specialized in Indian Affairs and Employment matters. As a result, I am very 
famUiar with the Utah Federal (and state) Courts. In addition, years ago I ram for 
Utah’s Second Coi^pressionaQ seat on the Democratic ticket amd served for several 
wars as the Utadi Democratic Party attorney. I was a delegate to two National 
Democratic Conventions. 

I recognize that Federad judicial positions ordinaunly aue awarded to persons of the 
saime politicail party as the President, but in this case, I beEeve there aue exceEent 
reaisons for am exception to the general rule. Of course, Mr. Stewairt possesses out- 
standing academic credentials, is hard-working, and hM hi A-level esperience in a 
variety of positions which provide a broad-basw background for serving as a Judge 
in the Federal Court. In addition to these important qualifications, Mr. Stewairt also 
has a number of unique chatracteiistics, wmch in my opinion make him the best 
choice for the current opening. 

Ted Stewart has demonstrated extraordinarily good and balanced judgment in in- 
stances where I have been personaEy involved. He has reached out to show compas- 
sion for the underprivUeged and has foimht for bi-partisan solutions to old and per- 
plexing problems. For example, much of the credit for the ultimate success of the 
recent Utah School Trust Lands settlement may be given to Mr. Stewart for his per- 
suasive efforts and tenacious foEow-through. In addition, he has been able to help 
form a coaEtion among environmentahsts and others, who are typicaEy at odds with 
each other, to protect Utah’s West Desert from unwanted development. 

WhEe Mr. Stewart’s career has not included an active role as a trial lawyer, he 
has for a number of years on a day-to-day basis been involved in reviewing and eval- 
uating complex and technical legm matters, many of which are in active litigation. 
A^iin, his understanding of legal principles, ethics, trial tactics and strategies is ex- 



208 


ceptional. I have no doubt that from the outset he will be able to function at a hi^- 
ly competent level as a trial judge. His even temperament and courteous manner 
would complement the already excellent Federal Bench here in this District 
In short, I wholeheartedly lend my support to Ted Stewart for appointment to the 
important position of Federal District Court Judge. Many of my Democrat friends 
have similarly expressed their approval of Mr. Stewart for such a position. I would 
be happy to provide your office with any additional information witii respect to this 
matter. 

Sincerely, 

John Paul Kennedy. 


The Town of Vineyard, UT, 

April 1, 1999. 

Re: Ted Stewart Nomination for Federal Judgeship. 

Attention; Mr. Charles Ruff, The White House, Washington, DC. 


Hon. WnxiAM J. Clinton, 

Dear President Clinton: I am writing to urge your appointment of Mr. Ted 
Stewart to the Federal District Court Judgeship in the District of Utah. 

Mr. Stewart has broad experience in governmental service and in the private 
practice of law. He has distinguished himself in dealing with controversy and mak- 
ing difficult leadership decisions, especially while serving as chairman of the Utah 
Public Service Commission. I have counseled with him on several occasions on mat- 


ters critical to our area surrounding Utah Lake during the time he served as Direc- 
tor of the Utah Department of Natural Resources. He has demonstrated balemce and 
good judgement in his responsibihties. 

Mr. Stewart is inteUigent and clear in his thinking and speech. I strongly encour- 
age his appointment to this Judgeship. 

Sincerely, 

J. Rulon Gammon, 

Mayor. 


Uintah County, 

State of Utah, 

April 6, 1999. 

Re: Support of Ted Stewart as Federal District Court Judge for Utah. 

Senator Orrin Hatch, 

U.S. Senate, Salt Lake City, UT. 

Dear Senator Hatch: We are writing in support of the nomination of Ted Stew- 
art to be a Federal District Court Judge for the State of Utah. While we may not 
always agree with Mr. Stewart on issues, we have without exception found him to 
be a man of integrity and fairness. He is ffie type of person who can empathize with 
common people on issues of importance and one who is willing to listen to all sides 
of an issue. 


We hope you will stick to your guns, no matter how difficult or harsh Mr. Stew- 
art’s critics may he. We cannot overstate how important this nomination is to the 
people of Uintah County and to the state at large. 

Sincerely, 

Uintah County Commission, 

Herb Snyder, Chairman. 


Lloyd W. Swain. 


Cloyd Harrison. 
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The Wilderness Society, Sierra Club, Natural Resources Defense 
Counsel, Defenders op Wildlife, Friends of the Earth, National 
Environmental Trust Environmental Defense Fund, 

February 3, 1999. 

Re possible appointment of Ted Stewart to vacant federal circuit judgeship in Utah. 

Mr. John Podesta, 

Chief of Staff. The White House, 

Washington, DC. 

Dear Mr. Podesta: A recent press report and converaations with White House 
staff have confirmed that Ted Stewart, Chief of Staff to Utah Governor Mike 
Leavitt, is currently under consideration for an appointment to the federal judiciary 
in Utah. We are writing to express our deep concern about and united opposition 
to the possible appointment of Mr. Stewart. Mr. Stewart’s extreme views on environ- 
mental matters, as evidenced by his past statements and actions, leaves us con- 
vinced that he could not be relied upon to render unbiased judgements in federal 
environmental cases. At a minimum, his rabid criticism of President Clinton’s deri- 
sion to create the Grand Staircase-Escalante National Monument should raise ques- 
tions to the Administration about his view of environmental issues. 

Upon graduation from the University of Utah School of Law, Mr. Stewart prac- 
ticed law at the law firm of Senior and Senior in Salt Lake City. In 1980 he went 
to work for Utah Congressman James Hansen, a position he held for five years. He 
ran unsuccessfully for the U.S. Senate in 1992, In esaly 1993 he was appointed by 
Gov. Leavitt to head the Utah Department of Natural Resources. 

Shortly after his appointment, Mr. Stewart gave an address at the annual Repub- 
lican Party Lincoln Day dinner in Price, Utah. According to the February 23, 1993 
Price Sum-Advocate, Mr. Stewart warned the crowd that he and they “shared a 
common enemy” in those who he claimed opposed the multiple-use of public lands. 
In particular, ne cited Clinton administration proposals to raise grazing fees, elimi- 
nate below-cost timber sales, and institute hard-rock mining royalties as examples 
of anti-multiple-use policies. Mr. Stewart complained that environmental groups 
wanted to make the issue of wilderness designations in Utah a national issue. In 
keeping with his “shared common enemy” theme, Mr. Stewart warned the crowd 
that, “They [the environmentalists! think it should be decided by Clinton and the 
Democrats.” 

At the Department of Natural Resources, Stewart quickly went to work, disman- 
tling the arm of the department that for decades was the principle research agency, 
the Division of Wildlife Resources. In 1993, 28 biolo^ts lost their jobs, and another 
71 scientific and research personnel were terminated between 1993 and 1996. In re- 
sponse to a letter written a chapter of the American Fisheries Society expressing 
concern about the agency. Ted Stewart wrote that “professional and technical exper- 
tise do not necessarily translate into numagement and administrative competence." 
Division of Wildlife Resources professionals anonymously penned a letter-to-the-edi- 
tor that Outdoor Life ran in July, 1996: “Gov. Mike Leavitt, Department of Natural 
Resources Director Ted Stewart and Utah Division of WUdlife Resources Director 
Bob Valentine have destroyed a professional wildlife-management agency and its 
dedicated personnel in three short years. Morale has never been lower and prospects 
for scientinc management [have never been] bleaker. 

Mr. Stewart opposed Secretary of the Interior Bruce Babbitt’s review of that agen- 
cy’s wilderness recommendation in Utah and strongly supported the Governor’s deci- 
sion to file a lawsuit that would have prevented tibe review from going forward. In 
a 1997 meeting with Gov. Leavitt representatives of Utah environmental oiganiza- 
tions argued that the Governor should end the state’s involvement in the lawsuit 
in order to help the Governor fvJfiU his ambition of being an honest broker in the 
wilderness debate. The Governor declined after Mr. Stewart, recently appointed as 
the Governor’s Chief of Staff, vigorously opposed the sug^stion. (A lower cotat deci- 
sion in the state’s favor was later overturned by the 10th Circuit Court of Appeals.) 

Ted Stewart, a self-described “Reagan-type Republican” (Salt Lake Tribune, Au- 
gust 29, 1991) has been a vocal opponent of Clinton Administration public land poli- 
cies. With a lifetime appointment to the federal bench, he could ^ve vent to Ms 
anti-federal and anti-environmental views without fear of removal. There are many 
candidates who could fiU the Utah judicial vacancy. We urge you to seek an indi- 
vidual whose judicial philosophy is more consistent with tMs Administration. 

Please do not hesitate to contact us should you desire to discuss our opposition 
to Mr. Stewart’s nomination in greater detail. 

Siac»rely, 


William H. Meadows. 
Carl Pope. 
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Attention: Mr. Charles Ruff. 


January 7, 1999. 


President Wiujam J. Clinton, 
White House, 

Washington, DC. 


Dear President Clinton: Please allow me to introduce myself. My name is Jo- 
seph Bernini, Democratic member of the Juab County Commission, State of Utah. 
Also, I serve on the Central Committee to the Utah State Democratic party. I have 
been involved in Democratic politics in Utah for over 55 years. 

I write in support of the appointment of Ted Stewart to the Federal Bench for 
the District of Utah. Althou^, Mr. Stewart is a Republican and 1 a died in the wool 
Democrat, I beMeve him to be the best candidate for the job. The experience and 
judgment in the broad range of issues required for such a high and important posi- 
tion demand that the best candidate for such a position be sought, not the best can- 
didate from a particular party. 

I believe Ted Stewart to be that candidate. For that reason, I urge you to appoint 
Ted Stewart as the next Federal Judge for the District of Utah. 

Respectfully yours. 


Joseph Bernin^ 
Juab County Commissioner. 


Attention: Charles Ruff. 


Kane County Commission, 
Kanab, UT, January S, 1999. 


William J. Clinton, 

President of the United States, The White House, 
Washington, DC. 


Dear President Clinton: I am writing as a Democratic County Commissioner 
in the State of Utah in support of Ted Stewart being approved in the Federal Judi- 
cial Bench in the State of Utah. 

In my dealings and work^ with Mr. Stewart, I have found him to be a fair and 
honest person, one of judicial temperament. I feel he would be a great asset to the 
jmiicial system. 

I appreciate the opportunity to make this recommendation and thank you for your 
consideration. 

Yours truly, 


Joe C. Judd, 

Kane County Commissioner. 


Re: Ted Stewart. 


Berman, Gaufin, Tomsic & Savage, 

Law Offices, 

Salt Lake City, UT, January 6, 1999. 


Charles F. Ruff, 

Counsel to the President, The White House, 

Washington, DC. 

Dear Mr. Ruff: The Salt Lake Tribune in an article dated January 1, 1999, re- 
ported that “Utah Democrats,” opposing the appointment of Ted Stewart as a U.S. 
District Court Judge, say “he has little or no judicial temperament.” That is not 
true. 

Briefly, I am a Democrat, once serving as Chairman of the Democratic Party in 
Utah. in addition to my private legal practice, I have served as a Commis- 
sioner of the Utah Public Service Commission, a Utah District Judge, and a Su- 
pi^me Court Justice of Utah. 

I appeared before Ted Stewart when he was Chairman of the Public Service Com- 
mission in Utah on about four occasions. I foimd him to be courteous, possessing 
an abundam^ of judicial temperament, bright, and competent. 

If you have any questions, I, of course, would be pleased to answer any of them. 
Respe^fulw, 


D. Frank Wilkins. 
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Hillyahd, Anderson & Olsen, 

Attorneys at Law, 
Logan, UT, January 8, 1999. 

Attn: Charles RnfP. 

Re: Ted Stewart Judicial Nomination. 


President Bell Clinton, 

1600 Pennsylvania Avenue, 

Washington, DC. 

Dear Mr. President; I have been active in the Democratic Parly for approxi- 
mately 35 years. I have served as the Chairman of the Cache Democratic Party 2 tnd 
on numerous state Democratic subcommittees. 

Approximately 27 years ago, I met Ted Stewart while we were matriculated at 
Utah State University. I have followed Ted’s career path over the years. I have re- 
tained my friendship with him and his good wife. 

During the course of that hiendship, I have never known, heard or observed Ted 
do anything that was inappropriate m any way whatsoever. He has always acted 
with exem^ary decency wiuout regard to partisan politics insofar as my experience 
extends. 

I would have been pleased to see a Democrat nominated to the Utah judicial va- 
cancy cunrently being considered; but in the absence thereof, I am comfortable that 
Ted can competently fulfill the duty and tasks of a federal judge. 

If you have any questions or concerns which I may address, I am pleased to do 


so. 

Sincerely, 


Herm Olsen, 
Attorney at Law. 


Sanpete County Courthouse, 

Manti, UT, January 7, 1999. 

Attn: Charles Ruff. 

Re; Recommendation for Ted Stewart. 

President William J. Clinton, 

White House, Washington, DC. 

Dear President; As a democratic elected official in Sanpete County, and as Presi- 
dent of the Utah Association of Counties, I feel very conffortable in recommending 
Ted Stewart for the appointment of Federal District Court Judge. 

Ted Stewart has a reputation that is one of fairness. He has the judicial temper- 
ance that would be well served on the Federal Bench. Ted has many admirable and 
outstanding qualities that have earned the respect of County Officials in the State 
of Utah. 

I am pleased to recommend Ted Stewart for the Federal Judgeship without res- 
ervation. 

Sincerely, 

Kristine Frischknecht, 

President of Utah Association of Counties, Sanpete County Clerk. 


Foundation for North American 

Wild Sheep, Utah Chapter, 

January 22, 1999. 

Attn; Charles Ruff, Counsel to the President. 

President William J. Clinton, 

White House, Washington, DC. 

Dear President Clinton; I am writing on behalf of the nomination for a Federal 
District Court Judge appointment for Mr. Ted Stewart of Farmington, Utah. 

Wild Sheep are considered by many wilderness advocates as a kej[ indicator spe- 
cies of the health of wilderness. Mr. Stewart was awarded the “Distinguished Gov- 
ernment Official” award in 1996 by the Utah Chapter of the Foundation for North 
American Wild Sheep for his support of restoring Bighorn to Utah’s vast mountain 
and desert wilderness areas. Because of Mr. Stewart’s support over the past ei^t 
years, millions of acres of wild sheep habitat have been secured. Ten new Bighorn 
populations were re-introduced to their once native habitats. After decades of im- 
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S r grazing and mining practices, Bighorn were nearly extirpated from Utah’s 
cape. Over the past decade, a concerted effort has produced dramatic results. 
Bi^om sheep now number over 3,000 animals in over 20 different populations in 
Ut^. Mr. Stewart has been a strong advocate of this effort. 

The 500 members of the Utah FNAWS chapters include many of Utah’s leading 
business, legal, and medical professionals. We recognize Mr. Stewart’s exceptional 
skills in evaluating facts, and making sound judgments. 

We therefore encoura^ Mr. Stewart’s appointment to this important position. 
Sincerely, i 

LeeE. Howasd, ; 
President. Utah FNAWS. 


Utah State Bar, 

Salt Lake City, UT, June 21, 1999. 

Re: Mr. Briem Theadore (Ted) Stewart 
Judicial Vacancy, U.S. District Court of Utah. 

Hon. William J. Clinton, 

President of the United States of America, Washington, DC. 

Dear Mr. President; I write to solicit your appointment of Mr, Brian Theadore 
Stewart to fill the vacancy in the U.S. District Court of Utah. As President of the 
Utah State Bar, a member of the American Bar Association, and as a trial attorney 
of the state and federal courts of Utah for nearly 23 years, I know the duties and 
qualifications of a federad trial judge. I have known Ted and his family for many 
years; and, without reservation, I endorse his appointment to this important office. 

Mr. President, I subscribe to the principle that our judicial officers should be se- 
lected upon the basis of meritorious qualification. This is, of course, a principle also 
endorsed by the ABA, the American Judicature Society of which I am also a mem- 
ber, and most every other organization interested in maintaining a strong and inde- 
pendent judidaiy. I also subscribe to the ABA standards for evaluating judicial 
nominees upon integrity, professional competence, and judicial temperament. 

As you know, today’s i^litical agendas motivate some people to criticize any can- 
didate for public office, if such might advance a mrsonal cause. Such criticism or 
commentary has no place in the process of judicim selection; it is plainly disingen- 
uous. Prom my observation, the only challenge to Ted Stewart’s appointment has 
been the suggestion that he lacks substantial courtroom experience and thus lai^s 
professiouEd competence. This argvunent is, I believe, politicmly motivated and with- 
out merit. 

Most significantly, Mr. Stewart’s integrity and judicial temperament has never 
been questioned. Ted’s reputation for good character and industry and his tempera- 
ment of fairness, objectivity, courtesy, and patience is without blemish. On these 
counts, you could not find a better, more qualified judicial candidate. With referenc« 
to the category of professional competence, even 'Ted’s detractors acknowledge that 
he possesses the highest qualities of intellect, judgment, and writing and analytical 
skills. Instead, his appointment has been ch^enged because Ted has selected a 
legal career which has not followed the traditional litigation-oriented track. I sug- 
gest, however and for this very reason, that Mr. Stewart is not only professionally 
competent but indeed a uniquely qualified, candidate for the federal trial bench. 
'There is, Mr. President, a need from time to time to leaven the composition of the 
federal judiciary with diversity of professional experience. Your appointment of 'Ted 
Stewart presents an opportunity to do this in the District of Utah. 

As you are aware from the content of Mr. Stewart’s disclosure of his professional 
experience, he has not tried cases in the traditional courtroom setting; yet, he has 
had an abundance of meaningful and successful litiration experience as a practicing 
attorney, as a member and Aainnan of the Utah Publk: Service Commission, and 
as an executive officer for the state government of Utah. Ted’s work with the com- 
plex and extremely stressful caseload of the Utah Public Service Commission alone 
qualifies him as professionally competent to serve as a U.S. district court judge. 
Ted’s adjudicatory experience and slolls outside Uie traditional courtroom model not 
only compensate for such traditional ejqierience, they provide an exceptional con- 
tribution of qualification that most trial judges do not possess. 

You and Mr. Stewart are nearly the same age and have been lawyers for approxi- 
mately the same length of time. As I consider, Mr. President, your own professional 
experiences, you have only limited courtroom and trial experience; yet, it would be 
unreasonable to suggest that your experience as a law professor, a State Attorney 
General, a Governor, or as President are not overridii® alternatives to the tradi- 
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tionetl experiences which would be considered to qualify you competent to serve in 
the federal judicieuy. 

I am confident that history will record the wisdom and courage of your appoint- 
ment of Ted StewEurt, because he will undoubtedly prove to be a distin^shed judge 
of the U.S. District Court and a respected servant of the people of Utah. Thank you 
for your consideration of this important matter. 

Sincerely, 

James C. Jenkins, 

President. 




NOMINATIONS OF RONALD M. GOULD (U.S. 
CIRCUIT JUDGE); ANNA J. BROWN, FLOR- 
ENCE MARIE COOPER, RICHARD K, EATON, 
ELLEN SEGAL HUVELLE, AND CHARLES A. 
PANNELL, JR (U.S. DISTRICT JUDGES) 


TUESDAY, SEPTEMBER 14, 1999 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The committee met, pursuant to notice, at 2:12 p.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Jon Kyi presiding. 

Also present: Senators Kohl and Feinstein. 

OPENING STATEMENT OF HON. JON KYL, A U.S. SENATOR 
FROM THE STATE OF ARIZONA 

Senator Kyl. This hearing of the Senate Judiciary Committee 
will come to order. 

This is a judicial nominations hearing scheduled for the purpose 
of considering the nominations of a candidate for judge of the 
Ninth Circuit Court of Appeads and five candidates for U.S. district 
court positions. 

There will be three panels. The first panel wiU consist of mem- 
bers of the Senate and the House of Representatives who will be 
introducing candidates. The second panel consists of the candidate 
for the Ninth Circuit Coini; of Appeails. And the third pauiel wiU 
consist of the five district court judges. 

Let me at this time recognize the Members of Congress who are 
at the dais. Let’s see here, in the proper order — and Senator Fein- 
stein, by the way, should be joining us shortly. I should have said 
that in the beginning. But Senator Moynihan, Senator Gorton, Sen- 
ator Murray, Senator Wyden, and — and Representative Boehlert, 
and excuse me for callii^ you Senator, Representative Boehlert. I 
didn’t mean to cast any aspersions by that reference. [Laughter.] 

I would call upon you in the order that I announced your names 
to designate the candidates you support, and then we will see if 
there are other Members of Congress who would like to join the 
dais at that time. 

Senator Moynihan. 

Senator Moynihan. Thank you, Mr. Chairman. I wonder if I 
might defer to Representative Boehlert, who is in the middle of a 
fierce debate over on the House floor. 

Senator Kyl. Yes, indeed. Representative Boehlert. 

( 215 ) 
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Senator Moynihan. We are here on behalf of our good Mend and 
constituent, Mchard K. Eaton, who is a candidate for the Inter- 
national Trade Court. 

Senator Kyl. Representative Boehlert. 

STATEMENT OF HON. SHERWOOD L. BOEHLERT, A REP- 

RESENTATIVE IN CONGRESS FROM THE STATE OF NEW 

YOBK 

Representative Boehlert. Thank you veiy much. Senator Moy- 
nihan always brings his Congressman along with him. 

Mr. Chairman, it is my pleasure, both professionally and person- 
ally, to present to this distinguished panel for its consideration and 
deliberation the name of RichEird K. Eaton for a seat on the U.S. 
Court for International Trade. 

Mr. Eaton is many things. He is a constituent. He is a colleague, 
a distinguished attorney, and a Mend. I have known him for a 
quarter of a century. He is of the finest character, a man of integ- 
rity, impeccable credentials, and I would urge you move with dis- 
patch and affirmation on his nomination. 

Thank you, Mr. Chairman, and thank you. Senator Moynihan. 

Senator Kyl. Thank you, ^presentative Boehlert. 

Senator Moynihan. I think perhaps the Representative might go 
back to the 

Senator Kyl. Yes, indeed. Representative, you are excused, and 
I think his succinct comments might serve as a guide to all of us 
in our deUberations this afternoon. Thank you for setting that won- 
derful precedent. 

STATEMENT OF HON. DANIEL PATRICK MOYNIHAN, A U.S. 

SENATOR FROM THE STATE OF NEW YORK 

Senator Moynihan. Senator, I would add a very brief thing. For 
a quarter of a century, neeir on, Mr. Eaton has been first secretary, 
then later chairman of the Ju«iicial Selection Committee which we 
have established in New York in 1977. It is a nonpartisan process 
which we feel has been a considerable example to others. 

New York University Law School Professor Stephen GiUers put 
it this way: 

In most places, lawyers who count, who want to be judges, 
become politic^ly active. In New York, lawyers who want 
to be Federal tri^ judges complete a 12-page questionnaire 
containing 37 questions. An 11-member panel screens ap- 
plicants and recommends nominees who have been™ 
[these] nominees. They are a first-rate group, as might be 
expected from the process that produced them. 

And if I may, sir, Mr. Eaton is the person who produced that proc- 
ess, and I commend him to you with the greatest respect. 

Senator Kyl. Thank you very much, Senator Moyiuhan. 

Senator Gorton. 

STATEMENT OF HON, SLADE GORTON, A U.S. SENATOR IROM 
THE STATE OF WASHINGTON 

Senator Gorton. Mr. Chairman, it is with ^eat pleasure, but 
pleasure as long delayed as it is great, that I introduce and «)m- 
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mend to you Ronald Gould as a nominee to the Ninth Circuit Court 
of Appeals. 

Since 1975, Ron has practiced law at the Seattle law firm of Per- 
kins Coie, the largest law firm in Seattle, and I believe the only 
law firm in Seattle larger than the one of which I am an alumnus, 
specializing in commercial litigation. 

The numerous letters of support and recommendations sent to 
members of this committee and previously to Senator Mxuray and 
myself by both Ron’s colleagues and by his clients attest to his sMll 
and knowledge in his profession. 

That admirable profession and academic record, however, while 
alone enough to qualify him for the Federal bench, represents only 
a small part of the legal and life experience that would make him 
a true asset to the Ninth Circuit Court of Appeals. 

Iton has participated actively in legal and civic organizations and 
projects too nmnerous to recite in full. Simply to give you an idea 
of the breadth of his experience, however, let me mention a few of 
them. 

In adchtion to being a former president of the Washington Bar 
Association, Ron has served on the historical societies for the Su- 
preme Court and the Ninth Circxiit Court of Appeals. He has co- 
chaired with Washington State Attorney General Christine 
Gregoire a project to develop mediation in high schools as a mem- 
ber of the Washington Women’s Lawyers and a member of the 
Washington Association of Lawyers with Disabilities. 

Now, when my staff assistant prepared these remarks, Mr. 
Chairmzm, he didn’t realize that during the time that Mr. Goidd 
was president of the Washington State Bar Association he helped 
me with a project that is of equal interest to you as it is to me, 
the reorganization of the Ninth Circuit Court of Appeals. And if 
nothing else commends him to you, I believe that that should. 

Senator Kyl. Perhaps, Senator Gorton, we should keep that real 
quiet until after his confirmation. [Laughter.] 

Senator Gorton. Amoi^ the many nonlegal civic organizations 
in which Ron has been involved are the Boy Scouts of .^unerica, for 
which Ron has served on the executive board of the Chief Seattle 
Council since 1984; the People to People Citizen Ambassador I^o- 
gram, for which Ron traveled to East Asia, Japan, and Eastern Eu- 
rope in the late 1980’s; and on the board of trustees for the Belle- 
vue Community College. Ron’s legal and life experience has been 
simply extraordinary, so extraordinary that I am proud to be able 
to recommend him to you for confirmation to the Ninth Circuit 
Court of Appeals, again, with Senator Murray, with whom I have 
enjoyed a constructive and productive partnership in working to- 
ward fine judicial nominations emanating from the State of Wash- 
ington. 

Senator Kyl. 'Thank you. Senator Gorton. 

Senator Murray. 

STATEMENT OF HON. PATTY MURRAY, A U.S. SENATOR FROM 
THE STATE OF WASHINGTON 

Senator Murray. Thank you, Mr. Chairman. And I am pleased 
to join Senator Gorton here to recommend to the committee the 
confirmation of Ron Gould for the Ninth Circuit Court of Appeals. 
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Senator Gtorton is right. We have been working closely together 
to make sure we have the highest quality nominees, and this com- 
mittee has been very helpful in moving them along. We are pleased 
that Mr. Gould is next in line. 

Before I begin, I want to recognize the members of Ron’s family 
who are with him; Ms wife of 30 years, Suzazme; their son, Daniel; 
and his mother, Mrs. Sylvia Gould, 

Senator Ktl. When people recognize you, woidd you at least 
raise your hand if not stand so we can see who you are. Thank you. 
You are very welcome to be here, and we appreciate knowing pre- 
cisely who is being referred to here. Thank you. 

Senator Murray. You should know, Mr. Chairman, that Ron’s 
mother, pushed him to succeed in school and in Boy Scouts, and 
his Avife, Suzanne, worked as a computer programmer to finance 
her husb8md’s law school. So I think they are both taking credit for 
his being here in front of us today. 

Senator Kyl. As is appropriate. 

Senator MURRAY. His daughter, Rebecca, who was unable to be 
here today is a sophomore at Hampshire College at Amherst, is a 
strong supporter of her dad. Daniel, I have been told, is a jazz mu- 
sician who just graduated firom Stanford University and is working 
to get his own Internet startup company off the groimd. 

I also should tell you that Mrs. Gould, his mother, is an active 
81-year-old walker and swimmer, who traveled from White Rock, 
British Columbia, to be here with all of us today. So we are de- 
lighted to have all of you here with us today. 

Senator Kyl. We are pleased to have you all here. 

Senator MURRAY. So let me now talk about Ron Gould. He is an 
excellent choice for the Ninth Circuit. He has been a partner with 
the prestigious firm of Perkins Coie in Seattle since 1981. He is an 
expert in antitrust, banking director and officer liability, trade se- 
crets and complex commercial litigation. In addition, he has served 
inside the couitroom as law clerk both to Judge Wade McCree on 
the Sixth Circuit and Justice Potter Stewart on the U.S. Supreme 
Court. 

He is also very weU respected among his peers. As Senator Gor- 
ton said, in 1994, he was elected to serve ais president of the Wash- 
ington State Bar Association. I wanted you to know that in that ca- 
pacity, he served on a project to decrestse youth violence by devel- 
oping student mediator programs within our Washington State 
high schools. He also convened Bar Association boaid meetings in 
locales where he could meet with local leaders to learn how the bar 
a>uld help address youth violence programs. The program they de- 
veloped was dubbed LASER, for Lawyers and Students Engaged in 
Resolution, and it is now a statewide initiative that continues to at- 
tract schools interested in innovative problem solving. 

Mr. Gould is also very active in higher education, serving as a 
trustee of the Bellevue Community College. He also is active in the 
Boy Scouts of America, where he serves ais a board member. 

Mr. Gould is very committed to the next generation of Ameri- 
cans, just as he is to law and our legal system. And I am certain 
that he is going to treat those who come before him on the Ninth 
Circuit with justice, fairness, euid dignity. I am certain he will be 
an excellent judge. 
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So I am very pleased that after 2 years of waiting he now has 
the opportunity to be heard, and tins committee and Uie Senate 
will finally have a chance to know Mr. Gould as both Senator Gor- 
ton and I do. I have the greatest confidence that all of you will be 
very impressed with him. He is an outstanding human being and 
a very capable lawyer. So I urge this committee to report his nomi- 
nation and look forward to voting for him on the Senate floor this 
year. 

Senator Kyl. Thank you, Senator Mtirray. 

Senator Wyden. 

STATEMENT OF HON. RON WYDEN, A U.S. SENATOR ¥ROM THE 

STATE OF OREGON 

Senator Wyden. Th ank you very much, Mr. Chamnan. 

Let me begin by expressing my appreciation to you. You and I 
have worked together often m oin* years in both the House and 
Senate, and it is good to see you with the ^vel in your hand today, 
and also express our theuiks to the staff, 'oiey have been very help- 
ftd. 

Oregon, as you know, has been able to get a number of judicial 
appointees confirmed, and we are very grateful to you and fte way 
tMs committee has assisted our State. 

I also, before I begin, want to particularly praise my colleague, 
Senator Gordon Smith, for all of his efforts on behaJ f of Judge 
Anna Brown and all of the nominees that he and I have considered 
together. We have worked on this on a bipartisan basis at every 
single step along the way and have tried to make it very clear that, 
with respect to this and important issues for our State, politics is 
going to stop at the State’s borders. And I am very grateml to him 
for £ul his support. He is going to, I think, be arriving here momen- 
tarily. He is tied up in the Senate Foreign Relations Committee, 
but he has done yeoman work for Judge Brown. 

Now, Mr. Chairman, we are very pleased to be able to present 
to this committee the name of Judge Aima Brown to be If.S. dis- 
trict judge for the District of Oregon. Her husband is traveling 
internationally, so he can’t be with us today. But her sister is here, 
and it is a fainily in the Oregon tradition, involved in just about 
every aspect of civic life, and we are very glad that she is here with 
us. 

I am a strong supporter of Judge Anna Brown for a variety of 
reasons. She has generated support from across our State, from 
both sides of the aisle, from judges and litigEuats alike. And perhaps 
reflective of the view about Judge Anna Brown, the presiding judge 
of the Multnomah Coimty Circuit Court, where the judge serves, 
called her, “one of the most capable and energetic judges I have 
ever had the privilege to work with.” So she comes with extraor- 
dinarily high praise. 

And I wotdd mention two other points just very briefly on behalf 
of the judge. One of the other reasons fliat Senator Smith and I 
are so pleased to be bringing her name to you today is her extraor- 
dinary work ethic. She was a full-time police commimity service of- 
ficer while earning her college and law school degrees at night. 
This is an individual who, m addition to her rigorous judicial 
schedule, has served on numerous boards and commissions. She 
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was one of the organiasers of the task force on gender fairness, for 
example, in onr State. She also served as chairperson of the U.S. 
Magistrates Merit Selection Panel in 1993. 

■Hie list goes on and on, but since those days when she was a 
full-time police community service officer while putting herself 
through school, she has demonstrated an extraordinary work ethic, 
and that is an additional reason for going forward with her can- 
didacy. 

Finally, the last point is that she is a judge who respects and un- 
deratands her role as a judge. She very clearly is aware of the dif- 
ference between being a legislator and being a judge. And one of 
the things that one hears consistently in our State is that her opin- 
ions reflect a firm adherence to the law as written by the Oregon 
Legislature. When you are handling complex cases, as she has, I 
think that is something that legidators particxilarly appreciate. 
And on behalf of Senator Smith and myself, let me say we are 
grateful that she is being considered today. She is going to bring 
to the Federal bench the same energy, intelligence, and integrity 
that she has brought in her earlier work. 

We are grateful to you, Mr. Chairman, and to the committee for 
her consideration today. 

Senator Kyl. Thank you very much. Senator Wyden. And I 
should indicate at this point that Senator Leahy, the ranking Dem- 
ocrat on the full Judiciary Committee, has asked that his state- 
ment be submitted for the record, which, without objection, it will 
be. 

[The prepared statement of Senator Leahy follows:] 

Prepared Statement of Hon. Patrick Leahy, a U.S. Senator Prom the 

State of Vermont 

The Senate has before it ready for action the nominations of Judges Richard Paez, 
Raymond Fisher and Marsha Berzon to the Ninth Circuit, Justice Ronnie L. White 
to the District Court in Missouri, and other qualified nominees. For Jud^ Paez and 
Justice White, this is this second extended hold on the Senate calendar, having been 
favorably reported by the committee both last year and earlier this year. 

I urge the Senate Republican leadership to heed the words of Justice Rehnquist; 
“Some current nominees have been weutiiw a considerable time for a Senate Judici- 
ary Committee vote or a final floor vote * « ♦. The Senate is surely under no obliga- 
tion to confirm any particular nominee, but after the necessary time for inquiiy it 
should vote him up or vote him down.” At the time the Chief Justice issued the chal- 
lenge, Judge Paez’ nomination had already been pending for 11 months and Justice 
White’s nomination for six months — that was almost three years ago. 

It is September 14 and this is only the committee’s fourth hearing for judicial 
nominations all year. To put that in perspective, this week, the Congress mU hold 
three hearings on the President’s recent use of his clemenCT power. We have only 
six weeks in which the Senate is scheduled to be in session for the rest of the year. 
The chairman has indicated that this is likely to be the third-to-last hearing all 
year. 

By this time last year the committee had held ten confirmation hearings for judi- 
cial nominees, and 39 judges had been confirmed. By comparison, this year Uiere 
have been only four hearings and only 17 judges have been confirmed. Thus, the 
Senate is operating this year at less the half the productivity of last year. We re- 
main miles behind our pace in 1994, when by this time we had held 19 hearing 
and the Senate had confirmed 63 judges. 

Accordingly, I want to congratulate each nominee who has been accorded the 
privilege of appearing here today. I imagine that Mr. Gould, who was first nomi- 
nated in 1997 for a vacancy on the Ninth Circuit, and who has waited patiently for 
22 months for this day, is glad that it has finally arrived. 

I deeply regret that there remain scores of judicial nominees who have yet to be 
accorded that opportunity. For the last several years I have been urgii^ the Judici- 
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ary Committee and the Senate to proceed to consider and confirm judicial nominees 
more promptly and without the months of delay that now accompany so many nomi- 
nations. 

In spite of our efforts last year in the aftermaih of strong criticism from the Chief 
Justice of the United States, the vacancies fach^ the federal judiciary are 63 with 
15 on the horizon and the vacancies gap is not teing closed. We have more federal 
judicial vacancies extending longer and affecting more people. Judicial vacancies 
now stands at over ei^t percent of the federal judiciary. If one considers the addi- 
tional judges recommend^ by the judicial conference, the vacancies rate would be 
more than 15 peicmt and totm 135. 

Nominees deserve to be treated with d^nity and dispatch — not delmred for two 
and three years. We are seeing outstanding nominees mtpicked and delayed to the 
point that ^ood women and men are deterred &om seeking to serve as federal 
judges. Nonunees practicing law see their work put on hold while they await the 
outcome of their nominations. Their families cannot plan. All of ttus despite the fact 
that, by all objective accounts and studies, the judges that President Clinton has 
appointed have been a moderate group, rendering moderate decisions. 

Certainly no President has consuitkl more closely with Senators of the other 
pariw on judicial nomiaations. The Senate should get about the business of voting 
on me confirmation of the scores of judicial nominations that have been delayed 
without justification for too long. Just last month, in his remarks to the American 
Bar Association, the President, a|;ain, urged us to action. He said: “We simply can- 
not afford to allow political considerations to keep our courts vacant and to keep 
justice waiting.” We must redouble our efforts to work wim the President to end 
the longstanding vacancies that plague the federal courts and disadvantage all 
Americans. That is our constitutional responsibih^. I continue to urge the com- 
mittee and the Senate to attend to these matters with dispatch and I hope that this 
hearing will mark a new and more productive chapter of our efforts in that regard. 

I thank the senators who have come to introduce these nominees to the com- 
mittee. 1 look forward to the committee completing its consideration of all of the 
nominations included in today’s hearing. 

Senator Kyl. Pursuant to a brief conversation with Senator Pein- 
stein just a moment ago, I will defer calling on her imtil the other 
members of the panel have been called upon. 

Senator Moynihan, you probably ne^ to be excused, but — go 
ahead. 

Senator MoYNiHAN. Mr. Chairman, I neglected to ask that a 
statement by Senator Schvuner be included in the record on behalf 
of Mr. Eaton. 

Senator Kyl. Without objection, it shall be. 

Senator Moynihan. I want to tell you that his lovely wife, Susan, 
his daughters Alice and Liza, and his sister, Mary, are with us 
today. 

Senator Kyl. Wonderful. Thank you very much. 

[The prepared statement of Senator Schumer foDows;] 

Prbpabed Statement op Hon. Charles F. Schumer, a U.S. Senator From the 

State of New York 

It is a special picture for me to introduce to you today Bichard IL Eaton, who 
has been nominated for the United States Court of International Trade, which sits 
in New York City. Mr. Eaton, who was bom and educated in New York, is currently 
a partner in the D.C. office of the New York Law Firm, Stroock & Stroock & Lavan, 
LLP. First adirdtted to the Bar in 1975, Mr. Eaton has extensive and diverse legal 
experience, having practiced as both a corporate lawyer and a litigator. Bea>m>izing 
Mr. Eaton’s talents, my colieame Senator Moynihan has called upon Mr. Eaton’s 
services on several occasions, m feet, Mr. Eaton was Senator Moynihan’s Chief of 
Staff when Senator Moynffian became Chairman of the Finance Committee, which, 
of course, has primary jurisdiction, over international trade law. Mr. Eaton’s ei^ri- 
ences on the Hill, and earlier as Director of two of Senator Moynihan’s New York 
offices, help^ him ptin an intimate understanding of legislative <bafting and legis- 
lative history, skills which will prove invaluable on a court whose subject matter 
is primarily statutory. 

1 thank you for this opportunity to introduce such a fine candidate. 
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Senator Kyl. Senator Cleland has joined us now, and, Senator 
Cleland, would you like to present your testimony at this point? 

STATEMENT OF HON. MAX CLELAND, A U.S. SENATOR FROM 
THE STATE OF GEORGIA 

Senator Closland. Well, thank you very much, Mr. Chairman. It 
is my pleasure to introduce for this marvelous panel’s consideration 
one of the most distinguished members of a veiy distinguished fam- 
ily in the public life of Georgia. The individual before you today is 
Judge Charles Pannell, ciurently a superior court judge in Dalton, 
GA, and the President’s nominee to the U.S. District Court for the 
Northern District of Georgia. That is a very prestigious position, 
8Uid he occupies a marvelous position of responsibility and public 
trust in Georgia already. But sometimes I wonder if his family and 
his ancestry doesn’t dwarf him. 

His father was a distinguished State senator in our State, 
spawning a family that was devoted to public service. Cheirles 
Pannell’s brother, Jim Pannell, is a former member of the Georgia 
House of Representatives, and hearing my colleague Senator 
Wyden here t^k about a judge understanding the different roles of 
legislator and ju(^e; and then as a ju^e following the rules as l£iid 
down by the legislature, I am sure it was fun for Judge Charles 
Pannell to tiy to interpret the laws that his brother wrote. 

But be that as it may, not only is he related to his father, the 
former distinguished State senator from Georgia, and his brother, 
a former wonderful member of the Georgia House, and another 
brother. Bill Pannell, a distinguished lawyer in Geor^a, but Judge 
Pannell had the great sense to marry his lovely wife, Kate, who 
herself brings fantastic ancestry to pubUc service. Kate is the 
great-great-niece of Alexander Hamilton Stevens, who served in the 
U.S. Congress from 1843 to 1859 and as Governor of Georgia and 
was also Vice President of the Confederacy. The Confederacy, for 
your edification, Mr. Chairman, was formed before Arizona was a 
State. [Laughter.] 

So we are delighted to bring to your attention today Judge 
Charles Pannell for a seat on the U.S. District Court for the North- 
ern District of Georgia. He is an outstanding candidate and unique- 
ly qualified for appointment to the Federal bench. He has estab- 
lished a superb record of leadership in the Conasauga Circuit of 
the Georgia Superior Court, and I have no doubt that he will con- 
tinue that performance at the U.S. district court level. 

Judge Pannell received his Bachelor of Arts degree in 1967 from 
the University of Georgia emd his J.D. in 1970 from the University 
of Georgia School of Law. Judge Pannell was £in assistemt U.S. at- 
torney for the Northern District of Georgia from 1971 to 1972, he 
also was em associate and pzutner with the law firm of Pittman, 
Kinney, Kemp & Avrett from 1972 to 1976. In addition, he served 
in the U.S. Army Reserve, the JAG Corps there, from 1971 to 1997. 
His last assignment was in the rank of colonel as a senior military 
judge. 

Prior to his appointment and then election to the Superior Court 
in Georgia, he served as a part-time special assistant attorney gen- 
eral for the law department of the State of Georgia from 1974 to 
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1976 and as district attorney for the Conasauga Judicial Circuit 
from 1977 to 1979. 

At the time of his appointment in the Conasauga Circuit in 1979, 
Charles was the yotmgest superior court judge in Georgia, and he 
has since been elected to five consecutive 4-yeair terms, most re- 
cently in 1996. Judge PanneU has presided over three death pen- 
alty cases and also performs the duties of juvenile court judge. 

Throughout Judge Pannell’s career in the U.S. Attorneys Office, 
in private practice, and as a superior court judge, he has earned 
the respect of his colleagues in the legal community. As evidence 
of his character and judgment, memy, meiny people fern Georgia 
have written letters supporting Judge Pannell’s nommation. Mr. 
Joe B. Tucker, senior judge, G^rgia’s Superior Court judge in the 
Lookout Mountain jufficial circuit, wrote, “Charlie is a student of 
both the law and human nature. He is a man of imcommon com- 
mon sense and cem identify with the man on the street.” 

According to another writer. Bill Cummings, of the Georjgia 
House of Representatives, “Charles is a man of great ability, 
knowledge, and insight. Judge PanneU comes from a distinguished 
family, many of whom were members of the Georgia Bar. He is an 
asset to the State of Georma and our country.” 

Besides his professionm career as a judge, Charles PanneU has 
attained three notable mUestones. This year he was awarded the 
Silver Beaver by ffie Boy Scouts of America, and in 1995, Charles 
was awarded the Cross and Flame Award, a national award for 
work with youth in liie United Methodist Chiurch. FinaUy, Judge 
PanneU attained the rank of colonel in the U.S. Army Reserves and 
is a graduate of the U.S. Army War CoUege course. 

Judge PaimeU is active in Leadership Georgia, the Boy Scouts of 
America, and Kiwanis International. Charles is also a member of 
several professional and civic organizations, including the State 
Bar of Georma, the Americeui Bar Association, the Georgia Conser- 
vancy, and uie Reserve Officers Association. 

Charles PanneU is an outstanding judge and wUl be an exceUent 
addition to the Federal bench. Judge Charles PanneU, Jr., of 
Chatsworth, GA, has served almost 20 years as superior court 
judge. He has served with distinction as a judge on the State supe- 
rior court and as district attorney for the State of Georgia and as 
assistjuit U.S. attorney for the Northern District of Georgia. 

I believe that he demonstrates the personal and professional 
quEiUties that will make him an outstanding Federal judge, and I 
hope he wUl be approved by the committee and confmned by the 
fuU Senate as soon as possible. 

Senator Coverdell joins me in introducing him today. Although 
Senator Coverdell caimot be with us present at the table here, he, 
however, has entered a statement into the record. 

[The prepared statement of Senator CoverdeU foUows:] 

Prepared Statement of Senator Paul D. Coverdell 

Mr, Chairman, I am proud to join my esteemed colleague Senator Cleland, and 
professionals within toe legal co m mun i ty, to recommend to you today Charles A. 
PanneU, Jr. to sit on the United States District Court for toe Northern District of 
Georgia. Judge PanneU’s record as a practicing attorney, a sitting judge, a U.S. 
Army Reservist and an active member of his community speaks volumes for toe 
qualities he would bring to toe federal branch. 
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Judge Pannell’s qualifications stand on their own. He has served as an Assistant 
U.S. Attomw, a Special Assistant Attorney General, has been elected District Attor- 
ney for the Conasauga Judidsd Circuit in Georgia and has practiced law as an asso- 
ciate and partner in the law firm of Pittman & Kinney in Dalton, Georgia. In 1979 
Judge Pannell was appointed as a Superior Court Judge and has spent the subse- 
quent 19 years serving in that capacity, having been elected to the post for five con- 
secutive four year terms. In addition to this service Judge Pannell served in the 
U.S. Army Reserve, Judge Advocate General’s Corps for 18 years, most recently as 
a Senior Military Judge. 

Judge PannelTs service to his community extends far beyond his work on civilian 
and mili tary benches. He is an active member in a number of civic and professional 
organizations including ^e Boy Scouts and Leadership Georgia and several Bar As- 
sociations including the State Bar of Georgia and the Federal Bar Association. 
Judge Pannell has also been active in such organizations as the Reserve Officers 
Association and lie United Way. This leadership within his community only under- 
scores his commitment to service — a commitment that will serve him well on the 
federal bench. And I would be remiss if I did not mention his wife Kate Pannell 
and his two children Charles and Ruth Ann. Certamly their support has b^n in- 
strumental to Judge Pannell’s personal and professional development and will con- 
tinue to be should Jud^ Pannell’s confirmation be afiirmed by this Committee. 

Mr. Chairman, I understand Judge Pannell’s qualifications to be superb and I be- 
lieve that he has demonstrated the commitment to his profession and to his commu- 
nity that Congress should look for in its federal bench appointments. I appreciate 
the Chairmans consideration of Judge Pannell’s appointment and respectfully re- 
quest your fair and speedy review. I thank the Chairman. 

Senator Cleland. In addition to his wife, Kate, his son, Chad, 
is here with us today. His daughter, Ruth Anne, ceumot be with us, 
though. She is a Ist-year m^cal student in studies, but we do 
have with him his two brothers, Jim Pannell and Bill Pannell. So 
it is an honor to be with this distinguished Georgian and this dis- 
tinguished American. 

'Inank you, Mr. Chairman. 

Senator Kyl. Thank you very much. Senator Cleland. 

I should announce that Senator Coverdell is managing the reso- 
lution cxnrently on the Senate floor. We are going to have to vote 
on that perhaps in 45 minutes or so, and so I am going to try to 
move the hearing right along. But thank you very much for that 
statement. 

Senator Cleland. Thank you, Mr. Chedrman. 

Senator Kyl. We are now joined by Delegate Eleanor Holmes 
Norton, and the floor is yours. 

STATEMENT OF HON. ELEANOR HOLMES NORTON, A 
DELEGATE IN CONGRESS FROM THE DISTRICT OF COLUMBIA 

Ms. Norton. Thank you, Mr. Chairman. 

Mr. Chairman, I come to recommend two distinguished Washing- 
tonians to you. The first you have already heau-d concerning Rich- 
ard K. Eaton, who now lives in the District of Columbia but is 
originally from New York, and you have heard from Mr. Moynihan, 
who knows him especially well because Mr. Eaton served in leader- 
ship posts on Senator Moynihan’s staff. I second what the Senator 
has said euid strongly recommend Mr. Richaird K. Eaton to you. 

I want to especMly thank you, Mr. Chairman, and thank Chair- 
man Hatch and Ranking Member Leahy for adding the name of 
Ellen Segal Huvelle to the list. We have been waiting for some tune 
to have her approved, and I very much appreciate your bringing 
her forward at this time. She has been a judge on the Distrirt of 
Columbia Superior Court for almost 10 years now. She brings the 
broadest array of civil emd criminal law experience. 
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Before serving on our own trial court, Judge HuveHe was a part- 
ner at Williams and Connolly and is herself a graduate of Wellesley 
College, of the Yale University School of Architecture, with a mas- 
ter’s in city planning, no less, and of Boston College Law School. 

She clerked on the Massachusetts Supreme Judicial Court and is 
especially well qualified, in my view, to be a U.S. district judge for 
the District of Columbia, and I strongly recommend her, Air. Chair- 
mem. 

Senator Kyl. Thank you very much for that succinct and fine 
statement. Delegate Norton. We appreciate that. 

What I am going to do now is to call upon — and all of the mem- 
bers at the dais are welcome to excuse themselves if you would 
like. Senator Smith may arrive later, I am told. If he does, we will 
fit him in and know that he will second yoiir motion, Senator 
Wyden. 

Senator Wyden. I thank you, Mr. Chairman. I think my col- 
league will be coming, and if his statement could be made a part 
of tiie record. 

Senator Kyl. You bet. It will be made part of the record, without 
objection, and thank you all for being here. 

Now I would hke to turn to the ranking member of the — ^well, ac- 
tually, ranking member of my subcommittee, but another member 
of the Senate Judiciary Committee, Senator Feinstein, and the 
ranking member today. 

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator Feinstein. Thanks very much, Mr. Chairman. 

I am pleased to introduce Florence Marie Cooper. She is my 
nominee to the U.S. District Court for the Central District of Cali- 
fornia. 

The Los Angeles Bar Association’s Committee on Judicial Ap- 
pointments describes Judge Cooper as one of the most knowledge- 
able and brightest judges ever known — tough on crime but fair, pa- 
tient, ethical, and always objective. 

She has been named Judge of the Year on three separate occa- 
sions: In 1996 by the Los Angeles Criminal Court Bar Association, 
in 1993 by the Century City Bar Association, and in 1991 by the 
Los Angeles Cmmty Bar Association Criminal Justice Section. 

Interestingly enough, she began her career as a sii^le mom sup- 
porting two dbildren while working as a legal secretary. She at- 
tended night classes at Beverly Law School, now Whittier, where 
she graduated first in her class m^na cum laude in 1975. In fact, 
she obtained the second highest grade point average in the school’s 
history. 

After law school. Judge Cooper served as research attorney for 
Superior Corirt Judge Arthur Alarcon, who strongly recommended 
her, and as a deputy city attorney for the city of Ins Angeles before 
being appointed as a superior court commissioner. 

In 1990, after 7 outstanding years as a commissioner, Governor 
Deukmejian appointed her to be a municipal court judge. She was 
elevated to the superior court in 1992. 
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Since then she has served in the superior court’s successful civil 
case Fast-Track Program, and she has managed a caseload of 450 
cases through judgment or dismissal. 

In state court, she has successfully handled sensitive, high-pro- 
file cases, and over 14 death penalty cases. She has received a flood 
of recommendations. Governor Deiikmejian, Los Angeles Deputy 
District Attorney Patrick Dixon, Superior Court Judge Ann Kough, 
State Bar Past President Tom Stolpman, U.S. Court of Appeal 
Judge Arthur Alarcon, and a host of others have written to rec- 
ommend her highly for this position. 

She has done much in the community, but I know time is lim- 
ited. I think that she is one, Mr. Chairman, of the really out- 
standing examples of women in the law, women in the judiciary, 
who re^y began very hxunbly, working their way through night 
school, with great IQ’s and much common sense. And I am hopeful 
that she wiU end up as a sitting Federal judge. 

Senator Kyl. 'Thank you very much. Senator Feinstein. 

Senator Kohl, do you wish to make any kind of opening state- 
ment? 

Senator Kohl. No, thank you, Mr. Chairman. 

Senator Kyl. AU right. We wdU conclude our panel of introducers 
unless Senator Smith should arrive, in which case we wdll afford 
him the opportunity to speak. 

Now, let me make a prehminary comment before I ask the can- 
didates to come forward, and that is that you will see some Sen- 
ators from time to time come and go as their schedules permit. And 
you wdll not heeu very many questions from the dais here, I sus- 
pect, unless there is a surprise that I am not aware of. 

You should not interpret that as a lack of interest in these nomi- 
nees^ — ^in fact, precisely the contrary. It is my impression from the 
briefing I have received and the conversations with my colleagues 
that I have had that the reason this panel has been put together 
today and the reason I think it Avill be very quickly forwarded to 
the full Judicieuy Committee is that all of these nominees, through 
their extensive backgroimds and through the support &at they 
have demonstrated from their States and elsewhere, have dem- 
onstrated to the members of the Judiciary Committee and the lead- 
ership, especially, and staff that they deserve to be considered for 
confirmation by the Senate. And therefore, again, vmless there is 
some great surprise that I don’t think that we are aware of, you 
will not find veiy many questions from the dais here. They may 
seem somewhat perfunctory, but I assure you that the primary 
point to be made here is that this hearing would not be held today 
amd these candidates would not be before us if we expected any 
great difficulty. So I hope that that perhaps sets some of your 
minds at ease. 

And since I had that chance to filibuster for 45 seconds. Senator 
Smith has arrived right on time, amd, therefore, we will conclude 
our panel of introducers with Senator Gordon Smith of Oregon. 
Welcome. Just in the nick of time. 
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STATEMENT OF HON. GORDON SMITH, A U.S. SENATOR FROM 
THE STATE OF OREGON 

Senator Smith. Thank you, Mr. Chsiimian. I appreciate your in- 
dulgence for the schedxde that has me in too many places at once. 
But, Mr. Chairman, members of the committee, I am honored to 
appear before you on behalf of Anna Brown. 

I have a statement. I would ask that it be included in the record. 

Senator Kyl. Without objection, so ordered. 

Senator Smith. So as not to delay these proceedings, I would just 
simply say that Anna Brown comes to this committee through a bi- 
partisan selection process that Senator Wyden and I have estab- 
lished in Oregon. She has wide support from people throughout the 
political spectrum. She has been a superlative judge in my State, 
and she came out No. 1 through this process. And it is without res- 
ervation that I recommend her to this committee and to the U.S. 
Senate and know that my State and my country will be better be- 
cause of her service on the Federal bendi. 

Senator Kyl. Well, Senator Smith, that is exactly the kind of rec- 
ommendation we Uke to hear, and thank you very much for being 
here. And if you have a statement, we will accept that for the 
record. 

Senator SMITH. Thank you very much. 

Senator Kyl. Thank you. 

[The prepared statement of Senator Smith follows:] 

Prepared Statement of Senator Gordon Smith 

Mr. Chairman: It is my privilege to join with my colleague Senator Wyden in 
highly recommending Judge Anna Brown for confirmation to the United States Dis- 
trict Court for the State of Oregon. 

In the seven years she has served on the state courts in Oregon’s largest county, 
she has earned a reputation for integrity, hard work, and intelligence. Judge 
Brown’s relentless pursuit of justice in Multnomah County is recognized by lawyers 
from every political viewpoint, in every comer of our state. 

When Senator Wyden and I asked a screening committee to help us compile a list 
of candidates for the federal judiciary. Judge Brown’s name was unanimously placed 
at the top of this list by the bi-partisan group of her colleagues. The respect that 
she has earned among her peers is strong testimony in support of her elevation to 
the federal bench in C&egon. 

Judge Brown has also earned the respect of those who enforce our laws, gamering 
the support of Oregon’s law enforcement community. She has a thoroiigh under- 
standing of their challenges, havit^ worked for many years as a Police Community 
Service Officer and dispatcher while earning her college and law school degrees at 
night. 

The federal bench, my state of Oregon, and the entire country will be well served 
by her service on the United States District Court. I thank the Committee for giving 
her a hearing, and am confident she will earn your support as she has mine. 

Senator Kyl. Now, let me call the first panel: Ronald M. Gould 
of Washington for the position of U.S. Circuit Judge for the Ninth 
Circuit. 

Senator Feinstein. Mr. Chairman, may I ask 

Senator Kyl. Certainly, Senator Feinstein. 

Senator Feinstein. I neglected to mention that my colleague, 
Senator Barbara Boxer, would like to have a statement entered 
into the record on behalf of Judge Cooler. 

Senator Kyl. Without objection, it will be entered. 

[The prepared statement of Senator Boxer follows;] 



228 

Prepared Statement of Senator Barbara Boxer 

Thank you Mr. Chairman, I empreciate having the opportunity to lend support 
to the nomination of Florence Marie Cooper for the Central District of California. 
Ms. Cooper’s academic background and professional e^^riences are impressive. 

Ms. Cooper graduated from Whittier College School of Law, Magna Cum Laude, 
in 1975. .lUter naduation she clerked for a Los Angeles Superior Court Judge and 
thereafter the CaUfomia Court of .^pesds. In 1977, after completion of her derk- 
sh^, she was appointed a Deputy City Attorney for the City of Los Angeles. From 
1983 to 1990 she served as a Los Angeles Superior Court Commissioner, and from 
1990 to 1991 she served as a Los Angeles Muidcipal Court Judge. Since 1991, Ms. 
Cooper has served as a Judge on the Los Angeles Superior Court. 

Ms. Cooper has received strong support from the California legal co mm u ni ty and 
the American Bar Association has rated her as Vell-oualifred” for appointment as 
a Judge of the United States District Court for the Cfentral District of California. 
I am £>peful, therefore, she will receive the support and approval of this Committee. 

Senator Kyl. Mr. Gould, if you would raise your right hand, do 
you swear the testimony you shall give in this hearing shall be the 
truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Gould. I do, Mr. Chairman. 

Senator Kyl. Thank you. 

Mr. Gould, if you have a statement, you are welcome to give that 
statement. If you have anyone else you would like to introduce, you 
are more than welcome to introduce them at this time. 

TESTIMONY OF RONALD M. GOULD, OF WASHINGTON, TO BE 
U.S. CIRCUIT JUDGE FOR THE NINTH CIRCUIT 

Mr. Gould. Mr. Chairman, I have no statement except to say 
that I am very grateful for the opportunity to be here with you 
today, grateful for the kind comments of Senator Murray and Sen- 
ator Gorton, grateful that my family could be here with me today 
as introduced by Senator Murray, and grateful that friends have 
come here today from high school, from law school, and from my 
professional hfe. 


QUESTIONING BY SENATOR KYL 

Senator Kyl. Well, thank you. In view of the recommendations, 
that is probably the best opening statement you could make, and 
we appreciate your family being here as well. 

I am going to lead with a couple of questions that are very basic 
in terms of your judicial philosophy and then call upon other mem- 
bers of the panel. 

The first question I have for you is imder what circmnstances 
you believe it is appropriate for a Federal court to declare a statute 
enacted by the Congress unconstitutional. 

Mr. Gould. The power to declare a statute unconstitutional is a 
power to be exercised sparingly and only when, in my opinion, 
there is specific constitutional text and authority that requires of 
necessity that the statute be declared unconstitutional. Each stat- 
ute, Mr. Chairman, comes before a Federal judge with a presump- 
tion of constitutionality. It should be interpreted in a way to avoid 
constitutional issues. 

Senator Kyl. Thank you. 

Are you committed to following the precedents of the U.S. Su- 
preme Court faithfully and to give them full faith and effect — or 
force and effect, rather, even if you personally disagree with the 
precedents of the cases? 
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Mr. Gould. Thank you, Mr. Chairman. I am absolutely com- 
mitted to following the precedents of the Supreme Court faithfully. 
Whether I admire them or do not admire them or like them or dis- 
like them will meike no difference whatsoever. It will be my duty 
to study and understand the precedents of the Supreme Court and 
to apply them faithfully. 

Senator Kyl. Now, on some 

Mr. Gould. If I am confirmed. 

Senator Kyl. Absolutely. There are some occasions, of course, on 
which you are faced with a case of first impression and there are 
no clear precedents. What principles would guide you in those kind 
of situations or what methods would you employ to decide a case 
of first impression? 

Mr. Gould. Mr. Chairman, I would first look at the text of a 
statute, if it is a statutory case, or of the Constitution, if it is a con- 
stitutional issue that is raised. I would look for opinions of the Su- 
preme Court and the Ninth Circuit. But if it is a case of first im- 
pression where there are no binding precedents on the issue, then 
I would look at both analogous cases of the Supreme Court smd 
Ninth Circuit and look at cases of other circuit courts or State su- 
preme covirts or other courts of appeals in the State systems for 
coiu^s that have addressed the issues and take as much guidance 
as possible from that. But I would return to the text as the primary 
authority for decision. 

Senator Kyl. Do you have any legal or moral beliefs which would 
inhibit or prevent you fi-om upholding a death sentence in a crimi- 
nal case that might come before you as a Federal ju<^e? 

Mr. Gould. No, Mr. Chairman. I have no qualms or reservations 
about imposing a death sentence in a case where — upholding a 
death sentence in a case where it has been properly established 
under the standards set by the Supreme Court, whidi has held a 
death penalty constitutional as long as certain standards are fol- 
lowed. 

Senator Kyl. Thank you. 

Senator Feinstein. 

Senator Feinstein. I have no questions, believe it or not. 

Senator Kyl. Well, I can believe that because of your efficiency. 

Senator Kohl. 


QUESTIONING BY SENATOR KOHL 

Senator Kohl. Thank you, Mr. Chairman. I have one question. 

Mr. Gould, the Washington Post reported yesterday that a num- 
ber of prominent appellate judges have ruled on cases involving 
companies in which they own stock in violation of Federal law. 
When contacted by the newspaper, most of the judges admitted 
“embarrassment” and said they would be “more careful” to avoid 
such problems in the future. 

The article in no way suggested that the judges ruled one way 
or another because of their ^ancial interest in the case. 

However, Mr. Gould, are you troubled by these revelations? And 
if so, what do you believe Federal judges should do to make sure 
that these t3ipes of problems, whidh vmdermine confidence in the 
Federal judiciary, do not occur? 
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Mr. Gould. Thank you, Senator. I believe that all persons, eind 
particuleirly any judge, should be troubled if there is evidence that 
judges have inadvertently ruled on cases involving parties in which 
they hold a financial interest. Each judge should estabhsh a sys- 
tem, I believe, in their own chambers to ensme that nothing slips 
through the cracks. 

Judges, of course, may elect to hold mutual funds or some invest- 
ment vehicle that does not raise multiple conflicts. But if a judge 
chooses to hold particular stocks, then they must have a system to 
ensure they recuse themselves in any case where their impartiality 
could be questioned, and certainly in any case where they have any 
financial interest, however small. 

Senator Kohl. Yes, I would only call to your attention that it is 
a violation of Federed law for a judge to have a direct financial in- 
terest. And here is a judge upholding Federal law, violating Fed- 
eral law. It is a very serious responsibility, isn’t it? 

Mr. Gould. Yes, Senator. I think there could be no more serious 
responsibility than that the judge who is going to decide the law 
follow the law and meike xclear that there is no impropriety and no 
appearance of impropriety in £iny way whatsoever. 

Senator Kohl. OK Any penalty that you would impose on a 
judge who knowingly violates that Federal law? 

Mr. Gould. Well, I would look to the particular Federal law that 
is involved, and it seems to me it is up to Congress to decide what 
penalty should attend any violation of it. I am not familiar with the 
precise penalty on this law. I also know that there are ethics provi- 
sions for the judiciary which also prohibit ruling in a case where 
one has an interest, and there are panels of the judicia^ to ad- 
dress those subjects. And they are very important subjects and 
should be addressed very carefully. 

Senator Kohl. Thank you, Mr. Gould. 

Thank you, Mr. Chairman. 

Mr. Gould. Thank you. Senator. 

Senator Kyl. Thank you. Mr. Gould, is there anything else that 
you would like to say with respect to your proposed nomination? 
And I don’t suggest that there is any problem but, rather, just to 
afford you a last opportunity prior to the time that we forward yom* 
name to the full committee for its consideration. 

Mr. Gould. 'Themk you, Mr. Chairman. I have nothing to add ex- 
cept to say I am very grateful for the opportunity to be here emd 
to be considered by this distinguished committee and to be included 
with a group of distinguished nominees for consideration. 

Senator Kyl. Well, themk you. I know that the chairmsm is euix- 
ious to move the entire panel as soon as possible, £uid obviously we 
wiU be in touch with you. And thank you and your family for at- 
tending the hearing. 

Mr. Gould. You eu-e very welcome. 'Thank you. 

['The biographical information is retained in Committee files.] 

Senator Kyl. Next we will consider as an en heme psuiel the fol- 
lowing candidates: Anna J. Brown, of Oregon — and when I call 
your name, if you would just come forward — ^for district judge for 
the District of Oregon; Florence Marie Cooper, of California, for 
U.S. district judge for the Central District of Cedifomia; Richsird K. 
Eaton, of the District of Columbia, to be a judge of the U.S. Court 
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of International Trade; Ellen Segal Huvelle, of the District of Co- 
lumbia, to be U.S. district judge for the District of Columbia; and 
Charles A. Pannell, Jr., to be U.S. district judge for the Northern 
District of Georgia. Welcome to all of you. 

If you would join me by raising yoiu right hand, do you swear 
to tell the truth, the whole truth, and nothing but the truth, so 
help you God? 

Ju%e Brown. I do. 

Judge Cooper. I do. 

Mr. Eaton. I do. 

Judge Huvelle. I do. 

Ju<^ Pannell. I do. 

Senator Kyl. Now, I will just take you in the order that you ap- 
pear at the table, beginning to my left, and what I intend to do is 
to ask a few questions which will apply to all of you, and we will 
start with Judge Brown, go down the table this way, and then I 
will probably ask the next question of Judge Pannell, and we will 
go back the other way. We wiU do that a couple of times, and then 
I will call upon Senator Feinstein and Senator Kohl and anyone 
else who should join us. 

Again, primarily the questions that I would like to ask are basic 
to all of you and to all lawyers who have had the kind of experience 
that you would have to have to be in this position. They are de- 
signed to simply remind those in the audience and others of the 
kinds of things that judges have to commit to when they become 
nominees for the bench and to participate in the judicial branch of 
Government. Some of you already are there, and you know well the 
precedents, the rules with respect to activism, precedent, and so on. 

So let me begin. Judge Brown, with the question under what cir- 
cumstances you believe it is appropriate for a Federal court to 
strike down a Federal statute or a State law or a referendum as 
imconstitutional. 

TESTIMONY OF ANNA J. BROWN, OF OREGON, TO BE U.S. 

DISTRICT JUDGE FOR THE DISTRICT OF OREGON 

Judge Brown. Thank you, Mr. Chairman. I would like to begin 
where Mr. Gould left off with that answer because your question 
includes referenda, which I believe axe entitled to file same def- 
erence as any legislative act of the State legislature or the Con- 
gress itself, and, otherwise, I would adopt Mr. Gould’s answer in 
its entirety. 

Senator Kyl. Thank you. 

Before I go further, I neglected to give each of you the oppor- 
tunity to make an opening statement, and perhaps as much as an 
opening statement, an opportunity to introduce anyone in the audi- 
ence. 

Let me go back and the rest of you can think thoughtfully about 
the answer to that tough question. [Laughter.] 

We will start with Judge Brown, if there is anything else you 
would like to say and anyone you would like to introduce for the 
panel. 

Judge Brown. Thank you, Mr. Chairmam. I am very grateful to 
Senator Wyden and Senator Smith for their kind remarks and 
their support throughout this process. 
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With me today from my hometown is my sister, Mary Jaeger, 
and with me is my lifelong friend. Dr. Margaret I^ser, a family 
care practitioner from Garrett County, MD. 

Senator Kyl. Would you all raise your hands so we can see who 
you are? Great. Thank you for being here. 

Judge Brown. My husband is traveling intemationedly, and with 
the rest of my family, simply unable to be here. They are with me 
in my heart as I thank you, Mr. Chairman, emd the members of 
the committee for the privilege to appear today. 

Senator Kyl. Thank you. 

Judge Cooper, why don’t I just ask you to meike your statement 
and introduce anyone you would like at this time too? 

TESTIMONY OF FLORENCE MARIE COOP ER, OF CALI- 
FORNIA, TO BE U.S. DISTRICT JUDGE FOR THE CENTRAL 
DISTRICT OF CALIFORNIA 

Judge Cooper. Th ank you. And special thanks to Senator Fein- 
stein for that lovely introduction, and thank you, Mr. Chairman. I 
think we all feel a great privilege and are grateful to be here. 

I am accompanied today by my dear friend and husband, Les 
Peckins, and also with me is my once and I hope future law clerk 
from Los Angeles, Greg Matton, and his wife, Teresa. 

Senator Kyl. Welcome. 

Judge Cooper. And another young woman who would like to be 
my law clerk, Cjmdi Bauerly, from Indiana. I don’t want you to feel 

any pressure, but unless 

Senator Kyl. We hope to give you the opportunity. 

Judge Cooper. These nice young people would like to have jobs. 
[Laughter.] 

Senator Kyl. That is great. 'Thank you. 

Mr. Eaton. 

TESTIMONY OF RICHARD K. EATON, OF THE DISTRICT OF CO- 
LUMBIA, TO BE A JUDGE OF THE U.S. COURT OF INTERp 
NATIONAL TRADE 

Mr. Eaton. I, too, would like to thank you, Mr. Chairmem, for 
taking the time to call this hearing today and to thank Senator 
Moyr^an and Congressman Boehlert and Congresswoman Norton 
for being nice enough to come. 

My wife, Susan Henshaw Jones, is here today, aloi^ with our 
two children, Alice and Liza, and my sister, Meiry Eaton, has come 
down frnm Rochester. 

Senator Kyl. I saw those hands go up about that far. 'Thank you. 
Judge Huvelle. 

'TESTIMONY OF ELLEN SEGAL HUVELLE, OF TH E DIS TRICT OF 
COLUMBIA, TO BE U.S. DISTRICT JUDGE FOR 'THE DISTRICT 
OF COLUMBIA 

Judge Huvelle. Yes, themk you very much, Mr. Chairman. I ap- 
preciate you including me. I know I was lately included, and I ap- 
preciate it very much, and to Senator Hatch and his staiBf. I appre- 
ciate Congresswoman Norton’s kind remarks, and I would like to 
introduce at this time my family. My husband is here. Jeffrey 
Huvelle is a lawyer in town. My children, Nicole and Justin, are 
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both wonderful children, and they have come, one from college and 
one from high school. 

I am also very lucty to have my present law clerk, Adam Harris; 
two former law clerlm, Mary Peters and Emily Gelber; my court- 
room clerk, Vonita Burrell. I come from WaAington, so I have two 
former papers from my law firm, Steve Steinbeck and Robert 
Jacobson, dear friends; Tina Mead, Susan Baker is here, Marianne 
Shatenstein, as well as—if I have forgotten aiwone — oh, my col- 
league from superior court. Judge Bartnoff. So I thank them very 
much for coming, and I thank you for having them. 

Senator Kyl. I want you all to know she did that without notes, 
too. [Laughter.] 

I think instead of asking Judge Huvelle questions, I would like 
to ask the clerk some questions about Judge Huvelle. [Laughter.] 

That is the way we will send this forward. 

Judge Pannell. 

TESTIMONY OF CHARLES A. PANNELL, JR., OF GEORGIA, TO 

BE U.S. DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF 

GEORGIA 

Judge Pannell. Thank you. Senator. Let me just express my 
thanks to you and the members of the committee for affording us 
the opportunity for these hearings. And I would like to particularly 
thank Senator Clelmd for my selection and that introduction. The 
State of Georgia has always taken great pride on providing the 
U.S. Senate with great leadership. My brother, Jim, who is here, 
worked for Senator Russell as a legislative assistant, and my broth- 
er, Bill Pannell, who is here, was on the staff of Alaska’s supreme 
court. Both of them practiced law in the State of Georgia. 

But I would particularly like to introduce my wife, Kate Pannell, 
who is here, and my son, Charles A. Pannell III, who is a recent 
graduate of George Tech in chemical engineering. And a good 
friend of mine from way back, Randy Knuckles, who practiced — 
who has been on several Senators’ st^s here in Washmgton, and 
is from Whitfield County, which is part of my circmt, and his moth- 
er has been a dear friend in the clerk’s office in superior court for 
many yeEU-s. And I certainly appreciate their presence and support 
here. 


QUESTIONING BY SENATOR KYL 

Senator Kyl. Well, we welcome all of you and thank you for 
those statements. 

Now, let’s resiune the questions, since all but Mr. Baton rep- 
resent a district court, of first impression for the consideration of 
issues of constitutionality of State statutes as well as Federal stat- 
utes and referenda. I will reiterate the question about what cir- 
cumstances you believe it appropriate for a Federal court to strike 
them down, and we will go to Judge Cooper next. 

Judge Cooper. That is, Mr. Chairman, certainly not a task to be 
undertaken lightly. In the 15 years that I have been on the bench, 
with all the statutes that I have analyzed and evaluated, I have 
never found one to be unconstitutional. I think it is a very rare 
event, not one that has occurred yet in my life, and I think the pre- 
sumption of validity is one that I greatly respect. 
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Senator Kyl. And the same would apply to referenda? 

Judge Cooper. Absolutely. 

Senator Kyl. Now, to the extent — and I am not precisely siu*e to 
what extent these kinds of issues woiild arise, but, Mr. Eaton, to 
the extent that they apply to the bench on which you would sit, 
please respond Jis well. 

Mr. Eaton. The statutes that are dealt with by the Court of 
International Trade come with the same presumption of ronstitu- 
tionality that all other statutes come to a court with. It is difficult 
to add anything to the 

Senator Kyl. Your answer would be the same. 

Judge HuveUe. 

Judge Huvelle. My answer would also be the same. Ihey are 
presumed constitution^ and only in the rarest circumstances. 

Senator Kyl. Judge PanneU. 

Judge Pannell. I adopt their statements. Senator. 

Senator Kyl. All right. Let’s begin now, the next question for 
you. In general. Supreme Court and circmt coiu^ precedents are 
binding on Federal district courts. Are you committed to following 
the precedents of the higher courts faithfully and giving them full 
force and effect, even though you might personally disagree with 
the holding? 

Judge Pannell. Yes, sir. 

Senator Kyl. Judge HuveUe. 

Judge Huvelle. I would certainly foUow precedent. 

Senator Kyl. Mr. Eaton. 

Mr. Eaton. Yes, I am, Mr. Chairman. 

Senator Kyl. Judge Cooper. 

Ju<^e Cooper. Yes. 

Senator Kyl. Judge Brown. 

Judge Brown. I absolutely am so committed. 

Senator Kyl. OK. Do einy of you — and I wiU just ask this as a 
blanket question — ^have any leg^ or moral beliefs that would pre- 
vent or inhibit you from imposing or upholding a death sentence 
in a criminal case that might come before you as a Federal judge? 

Judge Brown. No, Mr. Chairman. 

Judge Cooper. No, Mr. Chairman. 

Mr. Eaton. No. 

Judge Pannell. No. 

[Judge HuveUe shook her head.] 

Senator Kyl. I love these kinds of questions. Do you believe that 
10-, 15-, or even 20-year delays between conviction of a capital of- 
fender and execution is too long? Does anyone beUeve that is not 
too long? 

[No response.] 

Senator Kyl. That is the kind of question that we have reams 
of here that I wiU not further burden you with. [Laughter.] 

There are a lot of questions here that get into individual kinds 
of cases, very difficult issues that wiU come before you. All of you 
in your law practice or experience on the bench have run into these 
kinds of questions in the past. And rather than asking you ques- 
tions about specific kinds of issues and how you would rule upon 
them, I would just urge upon all of you, since you have been 
highly recommended, since you do have the experience that com- 
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mends you to the comuaittee and to the full Senate, to remember 
as you move through this process what you learned in law school 
and what you have learned in your professional life about the rule 
of law in this country, the preeminence of the people speaking 
through their legislative bodies and throu^ referenda, and the im- 
portance that the entire society attaches to rulings from courts, the 
requirement that our people respect the rule of law and all that 
sfrmds behind it based upon what judges do, and the fact that 
sometimes the rule of law can suffer when judges make decisions 
that go beyond what the common sense of the average citizen sug- 
gests is an appropriate response to a judicial issiie. 

That is not to say that sometimes you wouldn’t rule in an un- 
popular way. That has to be part of what you are volunteering to 
do in the appropriate circumstance, but certainly to take into ac- 
count, as aU of you said you would, the wiU of the people as ex- 
pressed through their legislative bodies and through referenda. 

I know that all of you would generally amree, at least I suspect 
you would generally agree with what I said. And if you have any 
other kind of comment you would like to make that you would like 
to leave with this committee, I invite you to do that. And you are 
welcome to think about that for a moment while I call upon Sen- 
ator Kohl to see if he has any questions for you. 

QUESTIONING BY SENATOR KOHL 

Senator Kohl. Thank you, Mr. Chairman. I will have a question 
for each of you. 

Judge Brown, in the past few years, there has been a growth in 
the use of so-called protective orders in product liability cases. Crit- 
ics of this trend believe that these orders sometimes prevent the 

E ublic from learning about health and safety hazards. The issue 
as been debated repeatedly by the Judicial Conference. 

So let me ask you this: Should a judge balance the public’s ri^ht 
to know against a litigant’s right to privacy when the information 
sought to be sealed coSd keep secret a pubUc hazard? 

Judge Brown. Absolutely, Senator Kohl, a judge should so bal- 
ance, and I believe a ju^e would find helpful legislative guidance 
about the criteria to apply in those kinds of confficts. Those policy 
issues which compete are appropriately to be decided by the legisla- 
ture, and judges ought to follow them once made. 

Senator Kohl. Thank you. 

Judge Cooper, what do you believe are the three most important 
Supreme Court cases of the 20th century? Briefly, why? 

Judge Cooper. Importemt, OK. Certainly Brown v. Board of Edu- 
cation. It is the first thing that comes to my mind. Gideon v. Wain- 
wright I think is an extremely important decision. 

Senator Kohl. Why? 

Judge Cooper. Just because I think it is so essential to what this 
Nation stands for, that the right of counsel is available to everyone 
and that we — ^the system of justice is fairly administered when ev- 
eryone is on an equal playing field. And I have been a part of the 
system of justice for so long that that is a decision that I consider 
extremely important. 

And an equally important decision, although one of which I am 
not over-fond, is Farretta. I think Farretta has created tremendous 
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problems for the courts by finding somewhere in the Constitution 
a right not to have an attorney, a right to represent oneself. It is 
extremely imcomfortable for coinis to deal with a situation where 
an unrepresented litigant is pitted against an experienced pros- 
ecutor. I think it makes judges very uncomfortable. It is a decision, 
of course, that I have followed whenever it has been — ^the right has 
been asserted, but I think it was an important decision and has 
never been overruled, but I think it is one that has had great im- 
pact on the courts. I think, however, it has been negative. 

Senator Kohl. Mr. Eaton, before being nominate to the bench, 
you spent time as a staffer here in the Senate for Senator 
Moyn^an. Now, my staff tells me that legislative histoiy smd the 
legislative process, like hezirings on bills, are very important, but 
I am not so sure. 

So, Mr. Eaton, give us your thoughts on the value of the legisla- 
tive process and tell us whether it will inform yoiir decisionmaking 
on the bench and to what extent. 

Mr. Eaton. Thanks, Senator Kohl. 

There are two of you who are skeptical about legislative history 
sitting there, and there Eire about 30 of you who are not. [Laugh- 
ter.] 

Having worked here on Capitol Hill, I know something about 
how laws are made £md the difference between a law Eind legisla- 
tive history. And I know from that experience that the will of the 
people is found in the law itself, eind something else, ^ain — though 
Heaven only knows what — ^is found in legislative history, siace I 
have written a certEiin amoimt of it. And so if I should be lucky 
enough to be confirmed, I can tell you that I will pay a lot of atten- 
tion to the law and not so much attention to legislative history. 

Senator KOHL. Thsink you very much, Mr. Eaton. 

Judge Huvelle, there has been a great deed of attention paid to 
FederS courts’ increased caseloads and the resulting problem of 
docket backlogs. This backlog has had £in adverse effect on the liti- 
gEints before the court, who have been forced to suffer at least some 
delay in the resolution of their clEums. 

If confirmed, what steps will you take to ensure that your docket 
progresses at as quick a pace as is fair and reasonable Eind how has 
your experience prepared you to address the challenge posed by 
docket backlogs? 

Judge Huvelle. Thank you. Senator. 

Well, where I sit now, I have some 500 cases on my docket, and 
I feel very strongly that it is a judge’s obligation to t^e control of 
the case quickly, to decide the motions so that litigants do not have 
to wait to get their case heeird, to play an active role in tryii^ to 
resolve the case, if at Eill possible, and to keep the case moving so 
that it does not languish. And I would hope to be able to institute 
those procedures in Federal court, if I am lucky enough to be con- 
firmed. 

Senator Kohl. Thank you. 

And Judge Pannell, having cameras in the courtroom sometimes 
reqiiires balancing the interests of a free press against the interest 
in having justice rendered fairly. In your opinion, do you believe 
that Coiut TV and others should be permitted to broadcast some 
Federal trials, and has, for example, the O.J. Simpson tried 
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changed yoixr views in any way? As a judge, if permitted, would 
you allow cameras in your courtroom, and what limits would you 
place on the recording of court proceedings? 

Judge Pannell. Thank you. Senator. 

In 1983, I permitted cameras in the courtroom for a death pen- 
alty case in Georgia that lasted 21 days, and I had a very good ex- 
perience with that. There were rather restrictive rules that the Su- 
preme Court let me adopt at that time, and those have been ex- 
panded since then, and we, in Georgia, have continued to let tele- 
vision in the courtroom. 

I usually find that the reporters and the cameras really just 
want to come for a few minutes, sit down, take a few shots to go 
on the 6 o’clock news and then leave. But we have had, in my cir- 
cuit, “20/20” has shown up in little old Dalton, GA. We have had 
the Atlanta news media there. 

Recently, we had, oh, some other news pro^am, one of the news 
magazine programs show up that were particularly interested in 
that. And we have never really had a problem with that, and I 
think it provides some information to the citizens of the United 
States and the citizens of Georgia of how their courts work. 

And I would like, frankly, I was of the opinion then and I am 
still of the opinion that anything the public can see about how our 
Government works is better. And if it brings up a shortcoming in 
the courts, so be it, and maybe the public will help us address 
those shortcomings. 

Senator Kohl. Good. Thank you. 

Thank you, folks. Senator Kyi. 

Senator Kyl. Thank you. Senator Kohl. 

I have one final question. It is sometimes quite inconvenient, it 
can sometimes create delays. But giving victim’s rights their due 
in coTUt, I think is extraor^narily important. There is Federal law 
on the subject. 

My question to all of you, and I would like to have you address 
it individually, is whether you will make a personal commitment 
to not only follow the law, but to follow what you think is the best 
practice, one human being to another, in according victims, particu- 
larly victims of serious crime, their full due in your court of law. 

Let me start with you. Judge Pannell. 

Judge Pannell. We have a Victim’s Rights Program in Georgia, 
and we follow that. And I have found, as a district attorney, I was 
not sure that I would like — as a former district attorney, when we 
started out — I was not sure how I would like that. But it has 
worked out well, and I think it has given people more confidence 
in the coiud;s. 

Senator Kyl. 'Thank you. 

Judge Huvelle. 

Judge Huvelle. I wo\ild certainly follow the law. I believe 
stroi^ly that victims should be included in the process, be able to 
speak. We do that in oiu courts. It is very importemt in the crimi- 
nal process, especially if you expect these people to be witnesses, 
that they he fully informed, both by the Government and the 
courts, and that they are included in the process so that they feel 
that they are getting their due as well. 

Senator Kyl. 'Thank you. 
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Mr. Eaton. 

Mr. Eaton. The Court of International Trade is not a criminal 
coiu:t, but I can assure you that I understand that litigants in a 
civil matter are also entitled to a great deal of respect for their case 
and that lawyers are entitled to respect, too, and that I intend to 
show them that. 

Senator Kyl. Thank you. 

Judge Cooper. 

Judge Cooper. California has certainly a very aggressive Vic- 
tim’s M^ts program, which authorizes victims to speak at sen- 
tencing hearings and to — I think it is very important, even if it 
does not affect what a judge ultimately will do at sentencing, to 
give the victim a real sense of participation in having been heard. 
And I have followed that law and will continue to do so. 

Senator Kyl. Thank you. 

Ju^e Brown. 

Ju^e Brown. Oregon, likewise, has an active Victim’s Rights 
program. Having been a judge and having worked in law enforce- 
ment and arotmd those who must aid the victims of crimes, I am 
aware how daimting the experience can be, to come into a strange 
place, particularly for children of crimes. And I believe a judge 
must be absolutely aware of and sensitive to that experience in 
order to make the process meaningful for everyone involved. 

Senator Kyl. Thank you. And I would say fliat, as important as 
it is to have the public understand judicial proceedings, the point 
Judge PanneU made earlier, with respect to the opening of the 
courtroom to media, enh£uicing the participation of victims can also 
lead to a better form of justice. And so it is not simply a matter 
of assisting individuals who are in a difficult position, but also en- 
hancing the administration of justice. 

Tha^ you. 

Are there any other comments that any of the panelists would 
like to make here? 

[No response.] 

Senator Kyl. If not, let me reiterate what I said in the begin- 
ning, and that is that your appearance here today is a reflection 
of the high opinion that mauiy people have had of you and the as- 
sumption that your nominations can move forward, that the chair- 
msm of the committee wants to move the nominations forward as 
soon as he can. And £is I SEiid to our Ninth Circuit nominee, we will 
be certain to communicate with you as soon as we know when that 
might be. 

I should also indicate that the record will be held open for ques- 
tions from other members, who were not able to be here today, 
through the close of business on Friday. And if any of you would 
like to submit Euiything else for the record, you will have that seune 
period of time to do so. 

[The questionnaires are retained in committee files.] 

Senator Kyl. If there is nothing else then from the committee, 
this meeting stands adjourned. 

[Whereupon, at 3:13 p.m., the committee was adjourned.] 



Questions and Answers 


Responses of Ronald M. Gould to Questions Prom Senator Smith 

Question 1. Do you believe that an unborn child is a human being? 

Answer. If I am confirmed and if this important question were presented in an 
actual case, I would follow pertinent decisions of the United States Supreme Court, 
including the United States Supreme Court 1992 decision in Cas^ v. Planned Par- 
enthood, 505 U.S. 833 (1992), and look for guidance in the principles and consider- 
ations set forth in these Supreme Court d^sions. 1 would follow the Constitution 
and statutory and decisional law, and my personal belief will not be relevant. 

Question 2. Do you beheve that the unborn child has a constitutional zi^t to life 
at £uiy point before birth? 

Answer. The United States Supreme Court in 1992 in Casey v. Planned Parent- 
hood, 505 U.S. 833 (1992), reaffirmed a mother’s right to abortion in specified dr- 
cumstances under the precedent of Roe v. Wade, but also held that the state has 
an interest in preserving the life of an unborn child and therefore may enact limita- 
tions on abortion that do not unduly burden the right of the mother. As examples, 
limitations such as parental consents and waiting periods have been upheld. These 
decisions recognize me state’s interest in preserving the life of an unborn child and 
the Supreme Court’s halancing test to determine if the mother^s rights are unduly 
burdened. If I am confirmed and this issue were raised in a case bemm me, I would 
comply with the precedents of the Supreme Court, 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer. If I am confirmed and if presented with a challenge to the Partial-Birth 
Abortion Ban Act, I would afford it the strong presumption of constitutional validity 
that is ^ven to each statute enacted by Congress. Moreover, • any Act of Congress 
is to be interpreted, if possible, in a manner that avoids an asserted constitutional 
defect. I would follow the precedents of the United States Supreme Court including 
Casey, which recognizes the state’s interest in preserving tiie unborn child’s life 
throu^ legislative restrictions on abortion that do not unduly burden a mother’s 
rights. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer. The Second Amendment’s text states that “A well-regulated Militia, being 
necessary for the security of a free State, the ri^t of the people to keep and bear 
Arms, shall not be infringed.” 

If I am confirmed, in any case where these important constitutional issues were 
raised, I would follow the text of the Constitution as written and any prei^ents 
of the United States Supreme Court, includmg the 1939 case of United States v. 
Miller, 307 U.S. 174 (1939). I would look for further guidance to the original intent 
of the Framers. I would £dso follow any law of the circuit, if applicable and therefore 
binding on a particular issue. 

Question 5. Do you believe the death penal^ is constitutional? 

Answer. Yes, the United States Supreme Court has held that the death penalty 
is institutional in the 1976 decision of Gregg v. Georgia, 428 U.S. 153 (1976), and 
other cases. 

Question 6. Do you have any personal, moral, or religious qualms about enforcing 
the death penalty as a United States District Judge? 

Answer. No, I have no personal, moral, or rehgious qualms about upholding a 
death penalty. If I am so fortunate as to be confirmed for the position of Circuit 
Judge, I would follow the law. 


( 239 ) 
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Oration 7. If a U.S. District Judge concludes that a Supreme Court precedent 
is uatly contrary to the Constitution, are there any drcvunstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer. No, a judge must follow binding precedent. A federal Circuit Jud^e must 
follow precedent of the United States Supreme Court and the law of the circuit in 
which he or she sits. 

Question 8. If you were a Supreme Court Justice, imder what circumstances 
would you vote to overrule a precraent of the Court? 

Answer. If I were a Supreme Court Justice, I would honor and apply the doctrine 
of stare decisis, except in a rare and extraordinary case where the United States 
Supreme Court’s precedents indicate that a reversal of a prior precedent should be 
carefully considered. In the Supreme Court’s 1997 decision in Agostini v. Felton, 521 
U.S. 203 (1997), the Supreme Court noted that it may be permissible in the rare 
instance Svhere there has been a significant chan^ in or subsequent development 
of our constitutional law” for it to reconsider and overrule a previous decision. I 
would follow these principles established by the Supreme Court. 


Responses of Anna J. Brown to Questions From Senator Smith 

Question 1. Do you believe that an unborn child is a human bein|^ 

Answer. If I am fortunate enougdi to be confirmed, I am committed imcondition- 
ally to observe the separation of powers and to apply the law as enacted by Con- 
gress, within the framework of the Constitution and binding precedent. Thus, if the 
question you pose were to come before me in a case or controversy, I would look 
to the Constitution, applicable statutes and binding precedent. I have no personal, 
moral, or rehgious beliefs that would interfere with this commitment. However, as 
a currently sitting state court judge in Oregon, my Oath prevents me from express- 
ing my personal behefs and opinions on matters such as mis which foreseeably may 
come before the court. 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at any pioint before birth? 

Answer. In Planned Parenthood v. Casev, 506 U.S. 833 (1992), the United States 
Supreme Court held that the govemmenrs interest in preserving life must be bal- 
anced gainst a mother’s right of privacy and access to abortion which may not be 
unduly burdened. Thus, a statute regulating abortion at any stage of pregnancy is 
presumed to be constitutional as long as it does not imix>se an imdue burden on 
the mother’s ri^t of access. I have no personal, moral, or religious beliefs that 
would interfere with my upholding binding precedent like Casey. I am precluded 
from expressing my personal beliefs and opinions on matters such as t^ which 
foreseeably may come before the court. 

Question 3. Do you beheve that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clmton, is con- 
stitutional? 

Answer. Any act of Congress, duly enacted, is entitled to the presumption of con- 
stitutionality. I will hold parties who challenge the vaUdity of legislative enactments 
to the high biuden of overcoming that presumption. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer. If a question such as this were to come before me in a case or con- 
troversy, I would look in the first instance to the text of the Second Amendment 
which provides “A well regulated Militia, being necessary to the security of a firee 
State, the right of the people to keep and bear Arms, sh^ not be infringed.” Addi- 
tionally, I would consi^r binding precedent, and I have found only two occasions 
in which the United States Supreme Court has addressed the issue. In United 
States V. Miller, 307 U.S. 174 (1939), the Court reversed a District Court’s judgment 
granting a Second Amendment challenge to the defendant’s prosecution for federal 
firearms charge. And in a footnote in Lewis v. United States, 445 U.S. 55 (1980X 
the proposition that the Second Amendment protects the possession of firearms in 
order to preserve effective state mihtias is discussed. Id. at 65, n. 8. As yet, the 
United States Supreme Court has not considered emressly whether the Second 
Amendment prote^ an individual’s ri^t to keep and bear arms. This significant 
issue is the subject of ongoing extensive debate and is likely to come before the 
court. Accordin^y, I am unable to express my personal behefs emd opinions on the 
subject. 

Question 5. Do you beheve the death penalty is constitutional? 
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Answer. The United States Supreme Court has held that the death penalty is con- 
stitutional. Indeed, the text of Fifth Amendment itself contemplates me deprivation 
of life with due process of law. 

Question 6. Do you have any personal, moral, or religious qualms about enforcing 
the death penalty as a United States District Judge? 

Answer. No, I have no personal, moral, or rehgious qualms about enforcing the 
death penalty as a United States District Judge. 

Question 7. If a U.S. District Judge concludes that a Supreme Court prwsdent 
is flatly contrary to the Constitution, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer. No. If I am fortunate enough to be confirmed, I wouW be bound by my 
Oatli and would follow the law and adl binding precedent, including that of my Cir- 
cuit. 

Question 8. If you were a Supreme Court Justice, under what dmumstances 
would you vote to overrule a precedent of the Court? 

Answer. Because I love the work of a trial judge, I have no desire to serve on any 
appellate court. However, as a starting point to determine what imusual cir- 
cumstances might justify overruling precraent of the United States Supreme Court, 
I would look to the Court’s own decisions within the framework of the Constitution, 
including factors analyzed in Agostini v. Felton, 521 U.S. 203 (1997). The Constitu- 
tion and the rule of law have served us well for centuries. They will direct the Court 
in all its decisions, including those in which precedent may be reconsidered. 


Responses of Florence Marie Cooper to Questions From Senator Smith 

Question 1. Do you believe that an unborn child is a human being? 

Answer. As a judge, if I were presented with a case which required an answer 
to that question, I would foUow tne precedent of the United States Supreme Court, 
including the decision in Planned Parenthood of Southeastern Pennsylvania v. Casey 
(1992) 505 U.S. 833, which considered the State’s interest in the unborn. I would 
also follow einy relevant rulings from the Circuit Courts of j^peal. 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at any point before birth? 

Answer. In Planned Parenthood of Southeastern Pennsylvania v. Casev, (1992) 505 
U.S. 833, the United States Supreme Court recognized that the State has an inter- 
est in the potentiality of human life. The Court held that once a fetus is viable, a 
State may regulate and even proscribe an abortion unless necessary to preserve the 
life or health of the mother. I would follow the holding in Casey. 

Question 3. Do you believe that the Partial-Birth Abortion Bim Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer. 1 have not read any version of such a proposed Act. Of course, all duly 
enacted statutes are entitled to a presumption of vsdidity and constitutionality. I 
would consider any challenge to the constitutionality of an Act of Congress agamst 
this hi^ standard euxd in accordance with applicable precedent of the Supreme 
Court. As to this proposed bill, however, even if 1 were familiar with its contents, 
it would be improper for me, as a judge of a state court and as a federal judicisil 
nominee, to render an advisory opinion on an Act which is not yet law and an issue 
which is not before me. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer. If this issue were to come before me in the context of a case or con- 
troversy, I would begin my analysis ^ first turning to the plain meaning of the text 
of the Constitution, m this case, the Second Amendment, wMch states; “A weU regu- 
lated militia being necessary to the security of a fiee state, the right of the people 
to keep and bear arms shall not be infringed.” Additionally, I would be bound to 
and would foUow Supreme Court precedent, which I understand is very limited in 
this context. See, e.g.. United States v. Miller (1939) 307 U.S. 174; Lewis v. United 
States (1980) 446 U.S. 56, 65). 

Question 5. Do you believe the death penalty is constitutional? 

Answer. The linited States Supreme Court in Gregg v. Georgia (1976) 428 U.S. 
153, has held that capital punishment does not violate the United States Constitu- 
tion so long as certain due process standards are met. I fuEy agree with the analysis 
and conclusion of the Supreme Court in that case. 



242 


Question 6. Do you have any personal, moral, or religious qualms about enforcing 
the death penally as a United States District Judge? 

Answer. No. I have no such qualms. As a sitting state court judge, I have presided 
over fourteen death-penalty trials. At the conclusion of four of those trials, the jury 
returned a verdict recommending the imposition of the death penalty. In each m 
those cases, I concluded that the death penalty was the appropriate punishment, 
and I imposed it. 


Question 7. If a U.S. District Judge concludes that a Supreme Court precedent 
is flatly contrary to the Constitution, are there any circumstances under which the 
judge may refuse to apply that precedent to the case before him or her? 

/mswer. No, there are no circumstances under which such an option would be 
available. A l^trict Court Ju(^ is bound by his or her oath to follow the Constitu- 
tion and the rulings of the Umted States Supreme Court and the Circuit Courts of 
.^peals. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precMent of the Court? 

Answer. Because of the doctrine of stare decisis and the substantial reliance 
placed on precedent judges, lawywers, and Utigants throu^out the nation, the 
Supreme Court has laid out clear guidelines for itself for overruling precedent. The 
Supreme Court recogpizes this is a step undertaken rarely and only in the face of 
true necessity and mter careful analrais of the consequences. If I were a Supreme 
Court Justice, I would follow the guidance of the Supreme Court in Planned Parent- 
hood of Southeastern Pennsylvania v. Casey (1992) 505 U.S. 833: “* * * when this 
Court reexamines a prior holding, its judgment is customarilv informed by a series 
of prudential and pragmatic considerations designed to test the consistency of over- 
ruung a prior decision with the ideal of the rule of law, and to gauge the respective 
costs of reafBrming and overruling a prior case. Thus, for example, we may ask 
whether the rule h^ proved to be intolerable simply in defying practical workability 
* * *; whether the rme is subject to a kind of reliance tnat would lend a special 
hardship to the consequences of overruling and add mequitv to the cost of repudi- 
ation whether related principles of law have so far developed as to have left the old 
rule no more than a remnant of abandoned doctrine * * *: or whether facts have 
so changed or come to be seen so differently, as to have robbed the old rule of sig- 
nificant application or justification • * (See also Agostini v. Felton (1997) 521 
U.S. 203). 


Responses of Richard K. Eaton to Questions From Senator Smith 

Question 1. Do you believe that mi unborn child is a human being? 

Answer. The Supreme Court, in the cases Webster v. Reproductive Health Services, 
492 U.S. 490 (1989) and Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992), has 
addressed the legal aspects of this question and has held that the state has the 
power to restrict abortion to protect the life of a fetus prior to birth. If I am con- 
firmed, I will apply the Court’s holding with respect to this question as I will apply 
all of the Court’s binding precedents. 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at any point before birth? 

An^er. In Webster v. Reproductive Health Services and Planned Parenthood v. 
Casey, the Supreme Court found that the state has an interest in protecting fife 
firom conception that is balanced against placing an “undue burden” on the rights 
of the mother. Should this question come before me, I wiU look to the Constitution 
and these cases for guidance and, as in all cases, follow binding precedent. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed l^ce but which was vetoed twice by President Clinton, is constitu- 
tional? 

Answer. While I am not familieir with all of the details of the proposed Partial- 
Birth Abortion Ban Act, if it were enacted into law it would come beiore any court 
with the presumption of constitutioneilifv. In addition, it is clear fium the Planned 
Parenthood v. Casey that the state has the power to restrict abortions after viability 
and may do so with certain exceptions. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer. The plain meaning of the Second Amendment is found in its words, “A 
well regulated militia, being necessary to the securi^ of a Free State, the right of 
the people to keep and bear Arms, shall not be infringed” eind the Supreme Court 
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has coafinned the rights ^aranteed by the Second Amendment, subject to certain 
limits, such as those contained in United States v. Miller, 307 U.S. 174 (1939) with 
respect to the potential use of arms for militia purposes. 

Question 5. Do you believe the death penalty is constitutional? 

Answer. Yes, the Framers included capital punishment at several places in the 
Constitution and the Supreme Court has found it to be constitutional. 

Question 6. Would you have any personal, moral, or religious qualms about enforc- 
ing the death penalty as a judge? 

.^swer. No, if I am confirmed I will follow the established law on this question, 
as in aU others, without reference to my personal views. 

Questwn 7. If a judge of an inferior coiui; concludes that a Supreme Court prece- 
dent is itself clearly unconstitutional, are there any circumstances under whim the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer. No, and if couRrmed as an inferior court judge, I will follow all binding 
precedent. 

Question 8. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precment of the Court? 

Answer. If I were a Supreme Court Justice, I would vote to overrule a precedent 
of the Court only in those cases when I became convinced that the dear language 
of the Constitution required it as the Justices of the Court did in Brown v. Boom 
of Education, 347 U.S. 483 (1954) overruling Pfessy v. Ferguson, 163 U.S. 537 (1896) 
and in accordance with the standard set out in Planned Parenthood v. Casey, 112 
S. Ct, 2791, 2808 (1992), that the Court overrule itself “if a prior judicial ruling 
should come to be seen so dearly as error that its enforcement was for that very 
reason doomed.” 


Response of Richard K. Eaton to a Question Prom Senator Kohl 

Question 1. In your answer to my question today, you seemed to suggest that leg- 
islative history has Little or no importance. The sarcasm of my tone aside, it is my 
strong belief mat legislative history can be very useful in interpreting statutes that 
are sometimes ambiguous. Do you believe that legislative history can be impor- 
tant — yes or no? Please explain. 

Answer. My poor attempt at humor aside, my view is that while legislative history 
can be important to interpret statutes that are ambiguous, it cannot be used to alter 
the plain meaning of a statute. 

Legislative history covers a wide array of writings and delivered statements m- 
cluding; statemmts upon the introduction of legislation, committee reports, floor 
statements duidng consideration of a bill, colloquies, managers’ statements, con- 
ference reports and other similar material. Because none of these can be said to rep- 
resent the work of the Congress as a whole, care must be taken to give them their 
appropriate weight. In no case should they be used to change the clear meaning of 
a statute. 

With these caveats, I believe that legislative history can be useful to determine 
the nature of the problem that the Congress intended to address by legislation, 
where the resulting statute is ambiguous. Because of the difficulty in determining 
when it reflects the thinking of Congress as a whole, legislative history is less useful 
in determining what Congress intended as its solution to that particular problem. 


Responses of Ellen Segal Huvelle to Questions From Senator Smith 

Question 1. Do you believe that the unborn child is a human being? 

Answer. As a sitting judge, I can only respond to this question in terms of binding 
Supreme Court precedent. This issue was last addressed by the Court Planned Par- 
enthood V. Casey, 505 U.S. 833 (1992), which recognized the State’s interest m pro- 
tecting the rights of the unborn fetus, and I would faithfully follow this precedent 
irrespective of any personed beliefs that I mi^t hold. 

Question 2. Do you believe that the unborn child has a constitutional right to life 
at any point before birth? 

Answer. If confirmed as a District Court Judge, my personal views on this subject 
would be of no consequence, since I would be duty bound to follow Supreme Court 
precedent including Planned Parenthood v. Casey, 505 U.S. 833 (1992), which recog- 
nized that the State has a le^timate interest m protecting an unborn fetus from 
the point of viability. In my prior nine years of experience as a judge, I have always 
applied binding precedent and I would do so in this instance. 
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Question 3. Do you believe that the Partial-Birth Abortion Baa Act, which CJon- 
gress has passed twice but which has been vetoed twice by President Ctoton, is con- 
stitutional? 

Answer. Any act of Congress is presumed to be constitutional. If I were asked to 
rule on the constitutionality of this Act, I would begin by appljring this presumption, 
and I would also apply all relevant precedent, including Planned Parenthood v. 
Casey, 505 U.S. 833 (1W2). But since this is an issue which could come before me 
if I am fortunate enou^ to be confirmed as a District Court Judge, I am con- 
strained to avoid giving any advisory opinions. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s right to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer. The Second Amendment provides that: “A well regulated Militia being 
necessary to the security of a free State, the right of the people to keep and bear 
arms shall not be infringed.” As far as I am aware, the Supreme Couil; has ad- 
dressed this issue onlj? in United States v. Miller, 307 U.S. 174 (1939), where the 
Court held that the citizen’s right to own firearms was protected where the firearms 
at issue were ordinary militia weapons. I would, if confirmed as a District Court 
Judge, be bound by the Constitution, this precedent, and any subsequent decisions 
of the Supreme Court and the Circvut Court for the District of Columbia. 

Question 5. Do you believe the death penalty is constitutional? 

Answer. Yes. 'The Supreme Court has upheld its constitutionality in Gregg v. 
Georgia, 428 U.S. 153 (1976). 

Question 6. Do you have any personal, moral, or religiotis qualms about enforcing 
the death penalty as a United States District Judge? 

Answer. No. I have no such qualms, and if confirmed, it would be my duty to fol- 
low Supreme Court precedent. 

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent 
is flatly contrary to the Constitution, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Answer. Under our tystem of law, a Supreme Court precedent may otdy be over- 
ruled by the Supreme Court. Thus, I am unaware of any circumstances under which 
a District Court Judge could, consistent with his or her oath of office, overturn Su- 
preme Court precedent. 

Question 8. If you were a Supreme Court Justice, under what circumstaiKes 
would you vote to overrule a precMent of the Court? 

Answer. Overruling Supreme Court precedent can only be done by the Supreme 
Court. In Casey v. Planned Parenthood, 505 U.S. 833, 864-55 (1992), the Court ad- 
dressed the questions that had to be answered before precedent could be overturned: 
(1) whether the rule had proven to be intolerable because it defies practical work- 
ability; (2) whether the rule is subject to a kind of reliance that would cause a spe- 
cial hardship if the prior rule were overruled; (3) whether related principals of law 
have developed to such an extent that the old rule constitutes nothing more than 
a remnant of abEuidoned doctrine; or (4) whether facts have so changed, or have 
come to be seen so differently, that the old rule now lacks significant application 
or justification. Similarly, in Agostini v. Felton, 521 U.S. 203, 235-36 (1997), the 
Court recognized that a prior decision could be overruled where there has been a 
significant change in, or subseouent development of, constitutional law. If any of 
these limited circumstances is found to exist, a Supreme Court Justice could vote 
to overrrule precedent. 


Responses of Charles A. Pannell, Jr., to Questions From Senator Smith 

Question 1. Do you believe that an unborn child is a human being? 

Answer. As a U.S. District Court Judge, I will be required to follow the Constitu- 
tion, the legislative enactments of Congress, the decisions of the U.S. Supreme 
Court and me decisions of the Circuit Court of Appeals on any legal issue, Roe v. 
Wade, 410 U.S. 113, 93 S. Ct. 705 (1973), followed a trimester approach in lowing 
the States to enact legislation to protect maternal health. Specifically, the Court 
ruled the word “person”, as used in the Fourteenth Amendment, does not include 
the unborn child. In the more recent case of Planned Parenthood v. Casey, 505 U.S. 
833, 112 S. Ct. 2791 (1992), the Supreme Court focused on fetal viability in ruling 
on a State’s ability to restrict access to abortion and recognized that a State has 
legitimate interests from the outset of the pregnancy in protecting the health of the 
womEui and the life of the fetus. 
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Question 2. Do you believe that the unborn child has a constitutional right to life 
at any point before birth? 

Answer. On any legal issue a U.S. District Court Jud^ is required to follow the 
Constitution, the legislative enactments of Congress, the decisions of the U.S. Su- 
preme Court and the Circuit Court of Appeals. The U.S. Supreme Court has not 
ruled that the imbom child has a constitutional right to life. However, in Planned 
Parenthood v. Casey, 505 U.S. 833, 112 S. Ct. 2791 (1992), the Court focused on 
fetal viability and did recognize that the State has legitimate interests from the out- 
set of the pregnancy in protecting the health of the woman and the life of the fetus. 

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con- 
gress has passed twice but which has been vetoed twice by President Clinton, is con- 
stitutional? 

Answer. In deciding the constitutionality of any statute enacted by Congress, the 
statute would have a presumption of constitutionality. I would begin any review 
with an analysis of the U.S. Supreme Court and U.S. Circuit Court of Appeals 
precedent. In Planned Parenthood v. Casey, 505 U.S. 833, 112 S. Ct. 2791 (1992), 
the Supreme Court recognized the State’s profound interest in protecting human 
life. 

Question 4. Do you believe that the Second Amendment to the Constitution of the 
United States protects an individual’s ri^t to keep and bear arms? If so, what are 
the limits, if any, of that right? 

Answer. To determine an individual’s right imder the Constitution, a court must 
begin its analysis with the language, the framers’ intent and the precedent of any 
higher court. A U.S. District Court Judge is obligated to apply any controlling prece- 
dent of the U.S. Supreme Court. U.S. v. Miller, 307 U.S. 174, 59 S. Ct. 816 (1939), 
sets forth an analysis of the Second Amendment applicable to the National Firearms 
Act. 

Question 5. Do you believe the death penalty is constitutional? 

.^iswer. As a U.S. District Court Judge, I will be required to follow the Constitu- 
tion, the legislative enactments of Congress, the decisions of the U.S. Supreme 
Court and the decisions of the U.S. Circuit Court of Appeals on any legal issue. The 
U.S. Supreme Court has found the death penalty to be constitutional. As a Superior 
Court Judge, I have tried to completion three death penalty cases. In two of these 
cases the death penalty was imposed. 

Question 6. Do you have any personal, moral, or religious quahns about enforcing 
the death penalty as a United States District Judge? 

Answer. I have no personal, mored, or religious qualms regarding the enforcement 
of the death penalty as a United States District Court Judge. 

Question 7. If a U.S. District Jud^ concludes that a Supreme Court precedent 
is flatly contrary to the Constitution, are there any circumstances under which the 
Judge may refuse to apply that precedent to the case before him or her? 

Aoswei. No. If I am fortunate enou^ to be confirmed as a U.S. District Court 
Judge, I will be required to follow the decisions of the U.S. Supreme Court on the 
interpretation of the Constitution until changed by that Court or proper legislative 
action. 

Question 8. H you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a prec^ent of the Court? 

Answer. Society requires a consistency in the law and the courts to maintain re- 
spect for the rule of law. The overruling of precedent should take place on rare occa- 
sions and should be based on some compelling reasons. In Agostini v. Felton, 521 
U.S. 203, 117 S. Ct. 1997 (1997), and Planned Parenthood v. Casey, 505 U.S. 833, 
112 S. Ct. 2791 (1992), the U.S. Supreme Court listed various drcumstances to con- 
sider when overruling precedent. These included; (1) Is the precedent clearly erro- 
neous and would its perpetuation work a manifest injustice; (2) has the precedent 
proved unworkable; (3) can the precedent be changed without serious inequity to 
those who have relied upon it; (4) can the precedent be changed without significant 
dama^ to society; (5) has the precedent become irrelevant or unjustifiable in deed- 
ing with the issue; (6) have facts so changed that the precedent has no significemt 
application; and (7) is the court acting to fulfill its constitutioneJ duty, rather them 
yielding to political pressure. 




NOMINATIONS OF mCHARD LINN (U.S. CIR- 
CUIT JUDGE); RONALD A. GUZMAN, WIL- 
LIAM J. HAYNES, JR., AND BARBARA M. 
LYNN (U.S. DISTRICT JUDGES); DIANA E. 
MURPHY, RUBEN CASTILLO, STERLING R. 
JOHNSON, JR., ELTON J. KENDALL, MI- 
CHAEL E. O’NEILL, WILLIAM K. SESSIONS 
in, AND JOHN R. STEER (U.S. SENTENCING 
COMMISSION MEMBERS) 


THURSDAY, OCTOBER 7, 1999 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The committee met, pursuant to notice, at 2:28 p.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch 
(chairman of the committee) presiding. 

Also present: Senators Thurmond, Leahy, Abraham, and Ken- 
nedy. 

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. 

SENATOR FROM THE STATE OF UTAH 

The Chairman. I apologize for starting this late, but we do have 
to vote around here sometimes, and they always come at the most 
inconvenient times for the Judiciary Committee, it seems like, anH 
maybe some others as well. 

But today the committee is holding its fifth judicied nominations 
hearing for the year. In addition, we will hear from all seven nomi- 
nees to the Sentencing Commission. 

Let me tEdk about the Sentencing Commission first. The com- 
mittee looks forward to considering the seven nominees to the U.S. 
Sentencing Commission. Congress created the Sentencing Commis- 
sion in 1984 to reduce disparity in sentencing in the Federal 
courts, to establish sentencing policies and practices for sentencing 
Federal offenders, to assist the legislative and executive branches 
in developing effective punishments, and to collect data on sen- 
tencing issues. 

The Commission issues uniform Sentencing Guidelines to ensure 
that two persons convicted of essentially the same Federal crimes 
vmder similar circumstances will not receive dissimilar sentences 
merely because the persons are tried in different courtrooms. 

( 247 ) 
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Since the Supreme Court upheld the constitutionality of the Sen- 
tencing Guidelines in Mistretta v. United States, two important de- 
velopments have taken place regarding the responsibilities of the 
Sentencing Commission. First, the Supreme Court in Braxton v. 
United States indicated that it would look to the Sentencing Com- 
mission first for the resolution of conflicts between the lower courts’ 
interpretations of the Sentencing Guidelines. Second, Congress has 
instructed the Sentencing Commission to address various sen- 
tencing issues. 

After a lengthy period without euiy Commissioners, the Commis- 
sion faces substantial challenges. The number of splits in the cir- 
cuit courts over interpretations of the Sentencing Guidelines is 
growing. For example, there is a conflict between the Fourth and 
Sixth Circuits on how to count marijuana plants in detenoaining the 
sentence for certain drug offenses. And there is a conflict between 
the Fifth and the Seventh Circuits regarding when to apply a sen- 
tencing enhancement for the distribution with respect to child por- 
nography cases. And there are other splits as well. Each day that 
such splits are not addressed, district courts sentence convicted de- 
fendants based on an interpretation of the guidelines that may lack 
national vmiformity. 

Further, the Commission has a number of coi^essional direc- 
tives before it. For example, the Protection of Chili’en firom Sexual 
Predators Act of 1998 Erects the Sentencing Commission to pro- 
vide an appropriate penalty for sexual predators. The Wireless 
Telephone Protection Act directs the Sentencing Commission to 
provide an appropriate penalty for cloning of wireless telephones. 
The No Electronics Theft Act of 1997, the Telemarketing Fraud 
Prevention Act of 1998, and the Identity Theft and Assumption De- 
terrence Act of 1998 also require action by the Sentencing Commis- 
sion. And more congressional directives are imminent. 

For example, the juvenile justice bill that is currently pending in 
conference committee requires the Sentencing Commission to pro- 
vide an appropriate enhancement for any offense which is com- 
mitted with body armor. Thus, both the judiciary and Congress 
await important action by the Sentencing Commission. 

The next slate of Commissioners will have both a heavy workload 
and a great challenge as the Sentencing Commission moves into 
the 21st centmy. They can meet this challenge by appl 3 dn^ their 
expertise to effectuate Congress’ intent that uniform penalties will 
be imposed in Federal courts. 

Accordingly, the committee looks forward to hearing from the 
nominees regarding their views on how the Sentencing Commission 
should address the issues before it. 

Now, today’s hearing also specifically involves four judicial nomi- 
nees — one nominee to the Court of Appeals for the Federal Circuit, 
and three district coiut nominees — as well as seven nominees to be 
members of the U.S. Sentencing Commission. 

We shall have three panels. The first panel will consist of the 
nominees’ sponsors who will give brief statements on behalf of their 
nominees. The second panel will consist of the judicial nominees. 
And the third panel will consist of the seven nominees to the U.S. 
Sentencing Commission. 
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Now, as soon as the ranking member gets here, we will accord 
him the privilege of making any statement he would care to make, 
and I think because of the vote we are late in having the spoi^ors 
of these nominees here to speak for and on behalf of the judicial 
nominees. 

Before the sponsors give their statements, I have a few words I 
would like to say on behalf of nominee Professor Michael O’Neill. 
Were I not chairing this hearing, I would be sitting with my col- 
leagues deliverii^ &e statement on Mike O’Neill’s behalf. 

STATEMENT OF HON. ORRIN G. HATCH, IN SUPPORT OP 
MICHAEL E. O’NEILL 

The Chairman. For those who have followed the committee, it 
will come as no surprise that I strongly support Mike O’NeUl’s 
nomination. That is because Mike O’Neill served as counsel to the 
committee both prior to and following his Supreme Court clerkship 
for Justice Clarence Thomas. Mike &st came to the committee as 
a detailee from the Department of Justice, where he had been 
working in the CriminEd Division of the Appellate Section. And 
prior to that time, he worked in the U.S. Attorney’s OfBce in the 
District of Coliunbia. 

On the Judiciary Committee, Mike distinguished himself early 
and often, quickly becoming one of my most trusted policy and 
legal advisers. I know of no one who cares more deeply about crimi- 
ng justice pohcy issues than Mike O’Neill. He epitomizes the finest 
qualities we can and should ask for in a Sentencing Commissioner. 

I might add that I believe other members of this committee feel 
just as deeply about him — maybe not as deeply about him as I do, 
but feel very deeply about him. 

Since our criminal justice system relies so heavily on the work 
of the Sentencing Commission, it is criticEdly important that we ap- 
point as Commissioners the best amongst our Nation’s attorneys. 
I think we have done just that Muth the nominees who are here 
today, but especially with Mike O’Neill. His service in all three 
branches of Government — as a policy adviser here in the Senate, 
as a law clerk to one of the most esteemed of om Nation’s appellate 
courts, and as a Department of Justice litigator — I think will prove 
to be invaluable to the Commission itself. And I have the utmost 
confidence that Mike O’Neill will ably, honorably, and judiciously 
serve the Sentencing Commission. 

I know this must be a proud day for Mike, his wife Meg, and the 
rest of his family, so I am real happy to have you here, Mike. Glad 
to have you back in this committee. 

And we welcome all of you here. You are here because of your 
reputations and because of the qualities that you have that you can 
lend to these wonderful institutions. 

Now, Senator Thurmond is here, and I believe you have a state- 
ment, Senator Thurmond. Am I correct? 

OTATEMENT OF HON. STROM THURMOND, A U.S. SENATOR 
FROM THE STATE OF SOUTH CAROLINA 

Senator Thurmond. That is right, Mr. Chairman. Thank you. 

Mr. Chairman, it gives me great pleasure to introduce to the 
committee John R. Steer, who has b^n nominated by the Presi- 
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dent to serve as a member of the U.S. Sentencing Commission. I 
believe that Mr. Steer is an exceptional choice for this important 
position of public trust. 

Mr. Steer, who is from Greenwood, SC, received a bachelor’s and 
a master’s degree from Clemson University and a J.D. degree from 
frie University of South Carolina. Dtudng his career, he has served 
in various capacities, including administrative assistant on my 
staff. In 1986, he joined the st^ of the U.S. Sentencing Commis- 
sion where he presently serves as general counsel. 

Mr. Steer is an expert on the Sentencing Giudelines. He was in- 
volved in tibeir initial drafting and implementation, and he has au- 
thored or co-authored numerous scholarly articles reg£U'ding the 
guidelines over the past dozen years. Moreover, he is a man of 
great character and integrity. He is married and has two children. 
I believe that his expertise and long service on ttie staff of the Sen- 
tencing Commission make him uniquely qualified for this chal- 
lenge. I am confident that he will do am excellent job. 

It is critical that we fill the msitions on the Sentencing Commis- 
sion as soon as possible. I look forward to Mr. Steer’s quick con- 
firmation. 

And, Mr. Chairman, th ank you for your courtesy. 

The Chairman. Thank you. Senator Thmmond. We appreciate 
your great statement, and we notice that Senator Hutchison is 
here. We will turn to you at this point for your statement. Senator 
Leahy is coming, and we will turn to you. 

STATEMENT OF HON. KAY BAILEY HUTCHISON, A U.S. 

SENATOR FROM THE STATE OF TEXAS 

Senator Hutchison. Thank you, Mr. Chairman, and I imder- 
stand — ^well. Senator Gramm is on his way bac^ and I understeind 
Congressman Frost is here. And at the appropriate time 

The Chairman. I didn’t see Congressman Frost. Would he step 
up if he would care to make a statement? I am sorry. I missed you. 
Congressman. I apologize to you. Good to have you here. 

Senator Hutchinson. I will go ahead and start. Mr. Chairman, 
I am pleased to introduce to the committee two outstanding indi- 
viduals. First, Barbara Lynn is accompanied by her husband today, 
Michael; her daughters, Tara emd Whitney; and her parents, Stan 
emd Nelda Golden. 

Barbara Lynn was nominated by President Clinton on March 
25th to fiJil a U.S. district vacancy in the Northern District of 
Texas. I think she will make em excellent addition to the Federal 
bench. She is a graduate of Southern Methodist University School 
of Law, where she graduated number one in her class. She received 
the second highest score on the Texas State Bar exam in 1976. The 
National Law Journal has named her as one of the 50 most influ- 
ential women attorneys in the United States. 

Since law school, she has been a partner in a major Dallas law 
firm, and much of her work has been devoted to commercial litiga- 
tion. She has worked at both the State and Federal levels in those 
courts and is in court frequently. 

In addition to her law practice, she has been active in numerous 
organizations and charities, contributing in her home town of Dal- 
las. Numerous Texans have written to me in support of Barbara 
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Lynn’s nomination. In the legal community, people whose opinions 
I value very much from both political parties believe that she is ex- 
tremely well qualified and would bring a fair, balanced approach 
to Federal judicial matters. 

I urge the committee to approve Barbara Lynn’s nomination to 
be a Federal district judge. 

Mr. Chairman, I would also like to join with Senator Gramm in 
supporting the nomination of Joe Kendall. Joe Kendall is a Federal 
district judge in Dallas, and he is here today to be appointed to the 
Sentencing Commission. He was bom and raised in Dallas. He is 
a former police officer, assistant district attorney, and State crimi- 
nal district judge, and now a Federal judge. I think he will bring 
a wealth of legal experience at all levels and put that knowledge 
to good use on the U.S. Sentencing Commission. I can’t imagine 
anyone more qualified, having served at every level of law enforce- 
ment, than Joe Kendall eind I hope you will act favorably on his 
nomination. 

Thank you, Mr. Chairman. 

'The Chairman. Th ank you, Senator Hutchison. That is high 
praise for these two nominees. 

Let’s turn to Senator Gramm, who just arrived, and then. Con- 
gressman Frost, you are here for the 

Senator HuTcmsON. Barbara Lynn. 

The Chairman. We will turn to you after Senator Gramm. 

STATEMENT OF HON. PHIL GRAMM, A U.S. SENATOR FROM 
THE STATE OF TEXAS 

Senator Gramm. Well, thank you very much, Mr. Chairman. I am 
very proud to be here with Judge Joe Kendall. I was privileged in 
1992 to recommend Joe Kend 2 ill to the President. The President ap- 
pointed him to the Federal bench, and that appointment has been 
an outstanding appointment. 

Joe Kendall has a distinguished caireer in almost every area of 
criminal law. He has arrested, prosecuted, judged, and sentenced 
those that commit crimes in America. From 1972 to 1978, he was 
a police officer in the Dallas Police Department and worked as a 
police officer while he went to college at night. He graduated from 
the law school at Baylor University. He b^ame an assistent dis- 
trict attorney and specialized in major felony prosecutions in Dallas 
County. He was elected State criminal district judge in Dallas 
County and in his tenure there had the lowest revers^ rate of any 
judge in Dallas Coimty. 

He has had a distinguished career as a Federal judge. I think 
this is an excellent appointment, and I strongly commend Joe Ken- 
dall to you for the Sentencing Commission. 

Let me also say that I have supported Barbara L 3 mn and rec- 
ommended to this committee that she be confirmed. She is strongly 
recommended by people that know her and work with her, and I 
commend her to this committee. 

And thank you very much, Mr. Chairman, for letting me come 
over and say a word. 

The Chairman. Well, thank you. Senator Gramm. We appreciate 
you and Senator Hutchison being here with your busy schedules, 
and I know that these two nominees do. 
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Congressman Frost, since we are on the Texas nominee, we will 
turn to you at this point. 

STATEMENT OF HON. MARTIN FROST, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 

Representative Frost. Thank you, Mr. Chairman, and I will be 
brief. 

The Chairman. Welcome to this side of the Hill. 

Representative Frost. Thank you. I have known Barbara Lynn 
personally and professionally for more than 20 years. She is an out- 
standing attorney in the city of Dallas, my home town. 

I thiruc that Senator Hutchison has certainly reviewed her quali- 
fications in great detail. I would only add that she most recently 
has served as Chair of the Litigation Section of the ABA, the Amer- 
ican Bar Association. She brings a wealth of experience and I think 
would be an outstanding Federal judge, and I commend her to tMs 
committee. 

The Chairman. Well, thank you so much. Congressman. We ap- 
preciate that you take the time to come over. 

Senator Hutchison. Thank you, Mr. Chairman. 

The Chairman. We will release you two. We know you are busy. 

Let us turn to Senator Wellstone, who is next. Senator 
Wellstone. 

STATEMENT OF HON. PAUL WELLSTONE, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 

Senator Wellstone. Mr. Chairman, I have a full statement that 
I would like included in the record. 

The Chairman. Without objection, we will put it in the record. 

Senator WELLSTONE. I thank you for this hearing. As you know, 
Judge Murphy has been nominated by the President to cheiir the 
Commission. The presence of Senator Gramm today indicates what 
strong bipartisan support she has, and I am going to surprise you 
and I am going to surprise all my colleagues by finishin g up and 
saying she is great. 

The Chairman. Well, you know, I am starting to really appre- 
ciate you. You know that? [Laughter.] 

Senator WELLSTONE. It has taken about 9V2 years, but I appre- 
ciate that. 

The Chairman. Maybe just a little longer than that. Th ank you 
very much. Senator. That is great for you to do that, and we will 
put your full statement in the record. And we know that Ms. Mur- 
phy really appreciates your support. 

[The prepared statement of Senator Wellstone follows:] 

Prepared Statement of Senator Paul Wellstone 

Mr. Chairman and members of the Committee, I want to thank you for scheduling 
Judge Diana Murphy and her fellow nominees for this hearing on their nomination 
to serve on the United States Sentencing Commission. Judge Murphy has been nom- 
inated by the President to chair the Conunission. A superbly qualified judge with 
an impressive array of administrative credentials, both within the legal world and 
outside it, she would be an extraordinarily able chairperson. The presence of Sen- 
ator Gramm today makes evident the strong bipEurtisan support she enjo3rs in Min- 
nesota. I am confident that once you have completed your review of her extraor- 
dinary record, you will agree that her nomination shoidd be reported by the Com- 
mittee promptly, and approved by the Senate before we go out. I urge you to do so. 
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Judge Murplw served for many years with extraordinary distinction as United 
States District Court Judge for the District of Minnesota and in 1994, while serving 
as Chief Judm of that court, was elevated to the United States Court of Appeals 
for the Eighth Circuit. In botii instances, she broke new ground as the first woman 
appointed to either body. During her years on the Federal District Court and Ap- 
peals Court benches, she has been a thou^tful, forthright, and courageous advoMte 
for justice, and h^ earned a reputation as a consensus-builder among her judicial 
peers. That’s why her nomination to serve as the Commission’s chair enjoys broad 
support within our state and nationally, and why her nomination should be prompt- 
ly approved by the Senate. I recommend her to you enthusiastical^. 

Judge Murphy is an active member of the legal community and has achieved na- 
tional status as a jurist. She has served as the national president of the Federal 
Judges Association Euid chair of the board of the American Judicature Society, two 
of the most prest^ous organizations in the universe of American law. These are 
both offices of immense responsibility and leadership, indicating the high degree of 
esteem in which Judge Murphy is held by her coUea^es. 

Currently, she is the chair of the Judges Advisory Committee to the American Bar 
Association Standing Committee on Ethics and Professional Re^onsibiUty. In addi- 
tion, she is a member of the United States Judicial Conference Committee on Court 
Administration and Case Management, a member of the American Law Institute, 
and of the Eighth Circuit Jufficial Council. This impressive string of memberships 
and leadership positions underscores her formidable administrative skills, and tal- 
ent for consensus-building within the federal court system. 

Li addition to participating actively in legal and ivdicial organizations, her work 
has had a significant impact on the community in which she lives. She believes that 
judges must be part of community life, working within the institutions of their home 
communities. Her roles as a Trustee of the University of St. Thomas and a Trustee 
of the University of Minnesota Foundation reflect her extraordinary commitment to 
higher education in our state. She has served in numerous other key community 
leadership positions, including as a member of the governing boards of the Bush 
Foundation, the Minn esota Opera, the United Way of Minneapolis, and the Associa- 
tion of Governing Boards of Imiversities and Colleges. 

The United States Sentencing Commission is (barged with establishing and ad- 
ministering federal guidelines prescribing the appropriate form and severity of pun- 
ishments for offenders convicted of federal crimes, and assessing and proposing 
amendmente to those guidelines as appropriate. The Commission evaluates the ef- 
fects of the guidelines on the criminm justice system, advises Congress regarding 
modifications or enactment of laws relating to sentencing matters, and maintains 
a research program on sentencing issues. Given this mandate and her backgrciund, 
I can think of no more qualified candidate to chair the Commission. Her nationad 
leadership on sentencing issues is well-known, informed by years of working with 
federal sentencing guidelines from her positions on both the trial and appellate 
court benches. 

It’s clear that Judge Murphy’s experience, commitment, and reputation more than 
qualify her to chair the United States Sentencing Commission. Americans could not 
ask for a more outstamding candidate, one who has exhibited a fierce commitment 
to fairness, equal protection, and an even-handed application of justice. I hope that 
her nomination for a six-yem term will be approved promptly by the committee. 

I know that you have a lot of nominees today, and little time. I am delisted to 
commend to you this distinguishecl jurist. Tm confident that once confirmed, she wUl 
bring her deep and abiding commitment to justice to the important work of the Sen- 
tencmg Commission for many years to come. I thank Chairman Hatch, Senator 
Lesdiy and other members of the Committee for your consideration. 

The Chairman. Senator Grams, let’s tfim to you. 


STATEMENT OF HON. ROD GRAMS, A U.S. SENATOR FROM THE 
STATE OF MINNESOTA 

Senator Grams. Thank you very much, Mr, Chairman. It is going 
to be a little different. I will take just a little longer than my col- 
le^ue today, but I am glad to be here with Senator Wellstone to 
introduce this nominee. It is my distinct pleasure to introduce 
Judge Diana Murphy, a judge on the U.S. Court of Appeals for the 
Ei^th Circuit, to serve as a member and Chair of the U.S. Sen- 
tencing Commission. 
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My statement will be brief, and it will just barely touch on some 
of the highlights of her career, but Judge Murphy brings a wealth 
of legal experience and community service to the Sentencing Com- 
mission, with credentials and awards just too numerous to men- 
tion. However, again, as I said, I will highlight that she received 
both her undergraduate and law degrees magna cum laude, edited 
the L^w Review at the University of Minnesota, was awarded a 
Fulbright scholarship, and in 1998 received the National Associa- 
tion of Women Judges Aweird for Leadership of judges and judicial 
administration. 

Judge Murphy was appointed to the Federal District Court of 
Minnesota by President Carter and served as chief judge from 1992 
to 1994, imtil being appointed to the Eighth Circuit of Appeals by 
President Clinton. She has earned a reputation as respectful and 
courteous to attorneys practicing before her, well prepared, capable, 
conscientious, and intelligent. It is my privilege to introduce her, 
along with Senator Wellstone, to this committee today. 

The Sentencing Commission, as we know, carries the weighty re- 
sponsibility of preventing disparity in sentencing in the Federal 
system by promulgating Sentencing Guidelines for the Federal 
courts, and I am pleased that Judge Murphy has been nominated 
to chair the Commission, and assume this very important responsi- 
bility. I wish the new Commission weU, and I am pleased to sup- 
port Judge Murphy^s candidacy. I hope the committee will favor- 
ably report out her nomination. 

Thairk you very much, Mr. Chairman. 

The Chairman. Well, thamk you so much. We appreciate having 
both of you here. 

Let me put Senator Warner’s statement for and on behalf of John 
Steer into the record immediately following Senator 'Thurmond’s 
statement, if I can, and then later Senator Leahy will be giving a 
statement that I hope will be immediately following my statement. 

[The prepared statement of Senator Warner follows:] 

Prepared Statement of Senator John Warner 

Chairman Hatch, and my other distu^uished colleaguee on the Senate’s Judiciary 
Committee, I am pleased to stmport the nomination of John R. Steer to serve as 
a member of the United States Sentencing Commission for a six year term. 

As you know Mr. Chetinnan, the United States Sentencing Commission is an inde- 
pendent agency in the judicial branch. Among its many other duties, the Sentencing 
Commission prescribes guidelines for federal courts to follow when imposing sen- 
ten<»s for offenders convicted of federal crimes. The purpose of the ^ntendng guide- 
lines is to provide federal judges with fair and consistent sentencing ranges to use 
in their courts. The guidelines are arranged to provide a score for a convicted de- 
fender’s criminal history and a score for the seriousness of the defendant’s offense. 
Based on these scores, a sentencing range is determined, and, generally, a federal 
judge must impose a sentence within the guideline range. 

As I am sure you know Mr. Chairman, the work done by the United States Sen- 
tencing Commission’s members is both legally specialized and complex. In addition, 
the Sentencing Commission’s work is of the utmost importance because it directly 
relates to the sentences received by convicted federal demndants. Accordingly, mem- 
bers of the Commission must have appropriate experience. 

Mr. Steer’s experience unquestionably well qualifies him to serve as a member of 
the Commission. He joined the Sentencing Commission in 1986 and served as its 
chief dTOUty general counsel for one year. From 1987 to the present, he has served 
as the Sentencing Commission’s general counsel. In this capacity, Mr. Steer regu- 
larly conducts guideline tra inin g for judges, probation ofiicers eind prosecuting and 
defense attorneys. Furthermore, Mr. Steer advises the Commission on legal issues 
relating to its operation and statutory mandate and the application and amendment 



255 


of the federal sentencing guidelines. Mr. Steer has also published numerous articles 
concerning the sentencing guidelines. 

Mr. Steer is obviously a very accomplished American who has dedicated a large 
portion of his career to the United States Sentencing Commission. Mr. Steer is well 
qualified to serve as a Member of the United States Sentencing Commission. His 
expertise and familiarity with the legally specialized and complex issues that the 
Sentencing Commission addresses will certainly be a strong asset for this agency. 

Again, I am pleased to indicate my support for Mr. Steer. I look forward to the 
Committee reporting his nomination favorably and for a confirmation vote before 
the full Senate. 

Senator Leahy. Mr. Chairman, I should also note when I rive 
mine regarding Mr. Linn that Senator Warner also said he had 
hofred to have been here with him, but could not because he is tes- 
tifying on the comprehensive test ban treaty. 

The Chairman. He is really very busy today, and we will put his 
statement in the record in both cases. 

Let’s turn to Senator Thompson. 

STATEMENT OF HON. FRED THOMPSON, A U.S. SENATOR 
FROM THE STATE OF TENNESSEE 

Senator Thompson. Thsuik you, Mr. Chairman. 

It is my great pleasure to recommend Joe Haynes to be a Federal 
district judge for the U.S. District Court for the Middle District of 
Tennessee. I suppose I have a special interest in this particular 
judgeship. This is a court that I practiced in for about 25 years. 
And while we all know the importance of Federal district judges in 
our system, I certainly appreciate, as a practitioner of many years, 
the quahties that are necessary to make a good one. I have had a 
special interest, of course, in my home State, and an even more 
special interest, I suppose, in my old stomping ground over there. 

I was privileged to have Senator Baker call on me once upon a 
time and ask my opinion about a vacancy. You wound up appoint- 
ing Judge Higgins, who now, as I imderstand it, is probably going 
to be taking senior status, which is opening up this vacancy. Judge 
Higgins and others, of course, were rightfully concerned that some- 
one with suitable experience and integrity have that position. 

I talked to a lot of people about this, and there was one unani- 
mous feeling among all of the people that I talked to, and that is 
that Joe Haynes was the right person for this job. 

Judge Haynes has been a magistrate in that district since 1984, 
and as we all know. Federal magistrate is about as close as you 
are going to get to a Federal judgeship. So he certainly knows the 
business. He has a reputation there of being fair, of knowing his 
cases, of working hmd. When he faced reappointment as a mag- 
istrate, he received an overwhelmingly positive response from the 
local lawyers, and he was reappointed. Obviously, after 14 yeeus 
there, he is well versed in bo^ the substantive legal issues that 
make up a Federal district court’s caseload and the procedural in- 
tricacies of trying a case. 

He has served with distinction in the Office of the Attorney Gen- 
eral for the State of Tennessee. He is a graduate of Vanderbilt 
School of Law, and he has been a lecturer there as well. So this 
is truly an outstanding appointment. I am delighted to be here 
today. This man will make ein outstanding Federal district judge, 
and I wholeheartedly recommend him. 

Thank you very much. 
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The Chairman. Well, thank you, Senator. As a former member 
of this eoHMnittee, I happen to know that you know who will make 
a good Federal judge and who won’t. So we appreciate having you 
here. 

Senator Frist, we will turn to you now. 

STATEMENT BY HON. BILL FRIST, A U.S. SENATOR FROM THE 
STATE OF TENNESSEE 

Senator Frist. Thank you, Mr. Cheiirman, and I ask imanimous 
consent that my entire statement be made a part of the record. 

The Chairman. Without objection, we will put entire statements 
in the record. 

Senator Frist. Mr. Chairman, I will simply supplement the com- 
ments that have eilready been made by my colleague. Senator 
Thompson. Several things become apparent as you interview, as 
you talk to people about the various nominees that come before 
your committee. And one of the things that stands out to me is 
what the colleagues of Judge Joe Hasmes say about him. 

During his period as magistrate judge for the Middle District of 
Temiessee, that 15-year period that Senator Thompson mentioned, 
he earned a reputation for fairness and for thoroughness. He is 
known as a judge who treats his fellow judges, his colleagues, the 
lawyers who he works with, with tremendous courtesy. Every mem- 
ber of the Nashville bar with whom I have spoken has the highest 
of praise for him. 

I would be remiss if I didn’t also mention the man whom Judge 
Haynes is nominated to replace, a man whom I think Judge 
Haynes would consider a mentor. Judge Higgins, who has taken 
senior status, is a lion of the Nashville bar emd a highly regarded 
jurist, and Judge Haynes is the perfect person, I believe, to fill the 
big shoes that Judge Higgins left. 

Let me just also close by looking beyond his formal legal quali- 
fications. Judge Haynes has a range of experiences outside the 
courtroom that show his devotion to family and to community. He 
served on the board of the National Bar Association and chaired its 
pro bono committee. He helped establish a godfather’s program at 
Progressive Baptist Church to provide mentors to inner-city youth. 
He has been active at the Harry Phillips Inn of Comi;, where expe- 
rienced lawyers nurture younger lawyers. He even finds time to 
coach children’s basketball at the YMCA, which is just down the 
street from my own home in Nashville. 

Judge Haynes is clearly qualified by his temperament and by his 
experience to be district judge for the Middle District of Tennessee, 
and I do hope the committee can report on his nomination quickly 
and look forward to his confirmation and investitme. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Frist. That is high praise in- 
deed for this nominee. 

Let’s turn to Senator Durbin. We would be glad to release you. 
Senators. We know you are busy. 

Senator THOMPSON. Thank you very much. 

Senator Frist. Thank you. 

The Chairman. We will go to Senator Dmbin. 
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STATEMENT OF HON. BICHARD J. DURBIN, A U.S. SENATOR 
FROM THE STATE OF ILLINOIS 

Senator Durbin. Thank you very much, Mr. Chairman, and it is 
great to be back at the Judiciary Committee. I miss it. It was a 
good assignment, and I enjoyed working under your chairmanship. 

I will tell you that I am here to speak on behalf of two judges, 
and my comments should also reflect the feelings of my colleague. 
Senator Peter Fitzgerald, who was here earlier and could not stay 
because of scheduling problems. 

The Chairman. We will put his statement in the record. 

Senator Durbin. And I will submit my full statement for the 
record. 

Let me just say ever so briefly that U.S. Magistrate Ronald 
Guzman is a nominee to the U.S. District Court for the Northern 
District of Illinois, and Judge Ruben Castillo is a nominee to the 
U.S. Sentencing Commission. 

Judge Guzman has served as U.S. magistrate for the Northern 
District of Illinois since 1990. When he was interviewed by our 
nominating commission, which is headed by Marty Castro, a Chi- 
cago attorney who is here today, he received high praise from a di- 
verse group who considered all of the fine nominees who came be- 
fore us. 

Judge Guzman moved to the United States mainland fi-om Puer- 
to Rico when he was a child. He worked hard to learn the English 
language and then excelled as a graduate of Lehigh University in 
Pennsylvania and New York University Law School. The story of 
Judge Guzman’s life is a testament to hard work, strong family val- 
ues, and a common touch. His wife, Carol, could not join him today, 
but theirs is certainly a supportive family, including his daughter, 
Kelly, emd son, Michael. 

I might say of Judge Ruben Castillo that he has served as dis- 
trict judge for the Northern District of Illinois in Chicago since 
1994. He is the first Latino to serve on the Federal district court 
in Illinois and will be the first person from Illinois to serve on the 
U.S. Sentencing Commission. There is a similarity in his back- 
ground in that Judge Castillo is a first-generation American cit- 
izen. His parents were immigrants from Mexico, who worked in 
some very tough manual labor jobs to help him finish school. He 
excelled, not only graduating from Loyola University in Chicago 
but a law degree from Northwestern and working with the pres- 
tigious firm of Jenner and Block. He then worked in the U.S. Attor- 
ney’s Office and developed an expertise in many different areas of 
the law. He is highly respected, and we are honored that he will 
be the first Illinoisan with eui opportunity to serve on the U.S. Sen- 
tencing Commission. 

Both candidates possess all the qualities necessary to make a tre- 
mendous contribution to the U.S. Sentencing Commission and the 
Federal bench, and their vast experience ^ong with their intel- 
ligence and temperament make them well suited. 

I thank the committee and the chairman for his patience, and I 
hope that these nominees are viewed favorable. 

[The prepared statement of Senator Durbin follows:] 
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Prepakbo Statement of Senator Richard J. Durbin 

Mr. Chairman, members of the Judiciary Committee, it is my great pleasure to 
introduce two nominees at the hearing today: Ronald Guzman and Rubm Castillo, 

U.S. Magistrate I^n^d Guzman is a nominee to the United States District Court 
for the Northern District of Illinois and Judge Ruben Castillo is a nominee to the 
United States Sentencing Commission. 

Judge Guzman has served as a United States Magistrate for the Northern District 
of Illinois since 1990. 

Judge Castillo has served as a District Judge for the Northern District of lUinois 
in CMc^o since 1994. He is the first Latino to serve on the Federal District Court 
in Illinois and would be the first person from Illinois to serve on the U.S. Sentencing 
Commission. 

Both candidates possess all of the qualities necessary to make a tremendous con- 
tribution to the United States Sentencing Commission and the federal bench. Their 
vast experience along with their intelligence and temperament make them well suit- 
ed for these positions. 


JUDGE RONALD GUZMAN 


Judge Guzman has been a U.S. magistrate in Chicago since 1990. He has a broad 
base of experience in complex litigation and would be an asset to the federal bench. 

As a magistrate judge, he presides over a variety of civil lawsuits, inciting civil 
rights and copyright matters, as well as some criminal cases. Prior to assuming his 
position as a magistrate, he amassed a considerable amount of trial ei^rience, both 
from the office of the Cook County State’s Attorney as well as in private pr^ice. 

While working as a partner in the litigation firm of Pileggi, Guzman, Ginex & 
Fecarotta, he also worked as a staff attorney for a federal services program which 
provided free representation for members of the surroimding community. 

He has been honored by the Mexican American Lawyers Association with their 
Lawyer of the Year Award and has been recognized by DePaul Law Sihool for his 
service to the community. 

Judge Guzman moved to the United States mainland from Puerto Rico when he 
was a child. He is a graduate of Lehigh University in Bethlehem, Pennsylvania and 
New York University Law School. The story of Judge Guzman is a testament to 
hard work, strong family values and a common touch. 

Unfortunately, his wife Carol Guzman is unable to be here today. The couple has 
two children, Kelly Guzman, 17 smd Michael Guzman, 11. 

JUDGE RUBEN CASTILLO 


Judge Castillo is uniquely qualified to serve on the United States Sentencing 
Commission because of his experience as a prosecutor, a criminal defense attorney, 
a law professor and as a member of the federal bench. He is a lifelong Chicago resi- 
dent and is a respected and esteemed member of the Chicago legal community. He 
has a long record of devotion to public service and is a die hard Chicago Blackhawks 
fan. 

Ruben Castillo was bom in Chicago in 1955. He grew up in the West Tovm neigh- 
borhood of Chicago in an immigrant household. His father, Ruben Castillo, Sr. was 
a building maintenance worker from Oaxaca, Mexico and his mofiier Carmen 
Castillo was a factory worker who moved to the U.S. mainland from Ponce, Puerto 
Rico. 

Together, his parents scrimped and saved to help pay their only child’s way 
through Catholic schools, college and law school. Judge Castillo worked nights as 
a clerk in Cook County Circuit Court to help pay his way through college and law 
school. He received his B.A. in Political Science from Loyola University in ChicagD 
in 1976 and his law degree from Northwestern University School of Law in 1979. 

Uwn graduation from law school, he worked at the prestigious firm of Jenner & 
Blo<i for over 4 years. He concentrated his practice in commercial litigation and 
criminal law. He left this position to become an Assistant U.S. Attorney in the 
Northern District of Illinois from 1984 to 1988. 

In 1988, he became the Regional Counsel for the Mexican American Legal Defense 
and Educational Fund. He served in this position until 1991 when he became a 
partner in the hi^y respected firm of Kirkland & Ellis. At Kirkland & Ellis, he 
developed a successful practice in the area of white collar crime imtil his appoint- 
ment to the federal bench in 1994. 

Judge Castillo’s wife, Sylvia Mojica is unable to be here today but is very proud 
of her husband. The couple has two children, Francisca, 18, who is a freshu^ at 
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Fordham University and Boberto, 16, who is a student at St. Ignatius High School 
in Chicago. 

Mr. Chairman, I am pleased to be able to introduce these candidates. And I can- 
not let pass the opportunify to emphasize how important it is to lUmou that tlmy 
be conSimed to these posts. 

The vacancy which Judge Guzman woidd fill on the Northern District of Illinois 
has esdsted smce October 30, 1996 when Judge Brian Duff went on senior status. 
Fillip this vacancy is critical to the <»ntinued administration of justice. The median 
waitis^ period for civil trials in the Northern District is 25 months, which is almost 
double what it was in 1993. 

Mr. Chairman, I look forward to working with you for the prompt confinnaticm 
of both candidates. 

Thank you. 

The Chairman, Thank you. Senator Durbin. And ^ a former 
member of this committee, I know you know what you are talking 
about. So we appreciate your kind remarks, and that is very good 
praise indeed and very helpful to the committee. Thank you for 
being here. 

[The prepared statements of Senator Fitzgerald follow:] 

Prepabed Statement of Senator Peter G. Fitzgerald on Behalf of Ronald A. 

Guzman 

Thank you Mr. Chairman, for holding this hearing to address various nomma- 
tions. I would like to take this opportunity to welcome one of my constituents. Mag- 
istrate Judge Ronald A. Guzman. I am pleased that President Clinton has nonu- 
nated Magistrate Judge Guzman to fill a vacant seat on the United States District 
Court for the Northern District of Dlinois. 

Judge Guzman received his law degree from the New York University School of 
Law and his undeigraduate degree from Leh^h University. He worked as an Assist- 
ant State’s Attorney in Chicago for five years and he was in private practice at a 
Chicago law firm for ten years. 

In 1990, Judge Guzman was appointed a United States Magistrate Judge in the 
Northern District of Illinois, where he continues to serve today. Mr. Guzman is a 
very well respected Magistrate Judge. 

Tlirou^out Judge Guzman’s career, in private practice and as a prosecutor he 
has garnered the respect of his associates and his adversaries. As a Magistrate 
Judge, he has also earned the respect of his colleagues on the bench, as well as 
those affected by his decisions. 

I also understand that the American Bar Association has concluded that Ronald 
Guzman m»ts the qualifications for appointment to the federal district court. This 
sentiment is shared by many in Illinois’ legal community, including the IHinois 
State and Chicago Bar Associations. 

I would also hke to impress upon the Committee that this judgeship needs to be 
filled. The seat Judge Guzman is nominated to fill has been vacant since Judge 
Brian Duff went on senior status 1996. So, I hope that this Committee will act to 
move this nomination forward. Mr. Chairman, I would like to thjink you again for 
considering this nomination. 


Prepared Statement of Senator Peter G. Fitzgerald on Behalf op Ruben 

Castillo 

Mr. Chairman, thank you for holding this hearing on the President’s nominees for 
the United States Sentencing Commission. I am leased to introduce one of those 
nominees, Judge Ruben Castillo of Chicago. 

As you taow, the Sentencing Commission sets guidelines for federal trial judges 
to foUow in sentencing those convicted of federal crimes. If confirmed, the Presi- 
dent’s nominees will evaluate the impact of sentencing guidelines on ttie criminal 
justice system and recommend changes in criminal law and sentencing procedures. 

Judge Castillo, who earlier this year was nominated for the position of Commis- 
sioner, received his law degree from Northwestern University School of Law in 1979 
and his undeigraduate degree from Loyola University of Chicago in 1976, Judge 
Castillo has acquired a broad variety of legal eiiperience, having served as a partner 
in a private firm, as counsel to a public interest organization md on the federal 
bench. 
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After graduating from law school, Judge Castillo joined the Chicago law firm of 
Jenner & Bloc^ where he worked for five years as a litigation associate. In 1988, 
Judge Castillo toft private practice to become an Assistant U.S. Attorney for the 
Nortibem District of Illinois, prosecuting criminal cases. 

The Chicago Council of Lawyers Board of Governors praised his skills as a pros- 
ecutor in a 1993 evaluation of candidates for the fede^ bench. 'Riey wrote: “Mr. 
Castillo receives very h^ marks from colleagues and adversaries alike for his work 
as an Assistant United States Attorney. Mr. Castillo prosecuted a wide variety of 
criminal cases, some of which were complex. He has been universally described as 
well-prepared. He has excellent courtroom skills. He also re<%ives marks for 
his int^rity as a prosecutor for making sure that all defendants who he prosecuted 
received a fair trial.” 

In 1988, Judge Castillo brought his experience as a lawyer to the Mexican Amer- 
ican Legal Defense and Educational Fui^, where he lit^ted civil ri^ts cases. He 
joined the nationally respected law firm of Kirkland & EUis in 1991 as a partner 
specializing in litigation. 

Mr. Castillo’s record as a lawyer led to his appointment, at the age of 39, as a 
District Ju(^ for tim Northern District of Illinois. He has served as a federal ju^e 
since 1994, presiding over numerous trials and evidentiary hearings. 

If confirmed. Judge Castillo would be the first i^rson from our state to serve on 
the Sontencing Commission. Based on his professional experience, I believe Judge 
Castilk) is qn^ified to serve as a judicial member of the Commissian, and I lo& 
forward to the Committee completing its consideration ^his nomination. 

The Chairman; Well, if I can ask the four judgeship nominees — 
Richard T .inn, Ronald A. Guzman, William J. Haynes, Jr., and Beur- 
bara M. Lynn — ^to take their seats at the table, we would appre- 
ciate that. 

If you would all just stand, I will swear you in. Do you solemnly 
swear to tell the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Linn. I do. 

Judge Guzman. I do. 

Judge Haynes. I do. 

Ms. Lynn. I do. 

The Chairman. Thank you very much. 

I am going to turn to &e ranking member for a statement that 
he would like to make at this time, and then we will proceed with 
the hearing. 

Senator Leahy. Thank you very much, Mr. Chairman, and later 
I will also give another statement at the aj^ropriate time, an open- 
ing statement on the Sentencii^ Commission. But I do not want 
to hold — was going to be here, anyway, so I do not want to hold 
up my other coUeagues from the House and the Senate who were 
maki^ introductions and who would be leaving. 

I am extremely proud that the President has sent all of these 
nominees, but I hope that three of you will not feel at aU badly if 
I mention first Richard Linn. 

I have known Richard Linn for well over a decade. I know him 
to be a man of great integrity and competence and ability. A son 
of immigrants, a man who worked his way through college and law 
school, is married to a wonderful woman, Patricia Linn, has two 
great daughters whom he will introduce, two wonderful sons-in- 
law, a new grandchild and other grandchildren. It makes me jeal- 
ous he has more than I do, Mr. Chairman, but not as many as you 
do, but then nobody does. [Laughter.] 

A matter the chairman reminds me of with some frequeniy — 
with great pride, I might say. 
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As you see in his background, his is a law career of experience 
and accomplishment both as a trial attorney, as a partner in sig- 
nificant law firms, and including today, as one of the leading voices 
in intellectual property law, one who has argued some of the most 
significant cases there and written extensively in those areas. All 
of these things demonstrate a person whose qualities for the Fed- 
eral Circuit Court of Appeals are so good that anybody, smy Presi- 
dent, should be glad to see him there, any Senate sho\ild be proud 
to confirm him. 

But I can speak as a fnend to another factor that will not prob- 
ably show up in the back^ound checks and all the rest, and that 
is his sense of integrity, his sense of fairness, his sense of honesty 
that I have not seen equaled anywhere. He is a man who is also, 
unlike those who spend their time solely within the confines of the 
bar and its emoluments, and its return. He has worked so hard 
outside it, and I would mention one area especially. He has been 
a leading voice not only in this area but in this country in the fight 
against juvenile diabetes. 

Mr. (jhairman, I have seen him go from personad interest and 
family interest, but something where he has reached out to help 
families throughout this coimtry. And someday when a cure is 
found for juvenile diabetes, Richard Liim will be on that stellar list 
of those who helped bring it about. 

So I am glad he is here, Mr. Chairman. I don’t want to hold up 
the committee, but I will put my full statement in the record. But 
I did want you to know that. 

Also, I would emphasize ^ain, as I said earlier. Senator Warner 
intended to be here for his introduction too, but is testifying in his 
capacity as Chairman of the Armed Services Committee over in the 
Foreign Relations Committee. 

[The prepared statement of Senator Leahy follows:] 

Prepared Statement of Senator Patrick Leahy 

I am glad to see the Senate Judiciary Committee resumii^ hearings on judicial 
nominees and proceeding to consider the outstanding panel of nominees to the Sen- 
tencing Commission. 

The Senate should act promptly to consider and confirm the nominees to the U.S. 
Sentencing Commission. This Commission has been struggling without a full slate 
of commissioners for over a year. We should not only put the Sentencing Commis- 
sion back into business but we should restore full funding so the Commission is able 
to fulfill its statutory mandate. 

The Commerce, State, Justice Appropriations Bill significantly cut the funding for 
the U.S. Sentencing Commission. In xwucing funding for this important body, the 
Appropriations Subcommittee stated in its report that “the carriage of justice has 
continued unabated in the absence of commissioners.” However, that is in direct 
contradiction to what the Chief Justice of the United States recently stated in his 
most recent year-end report for the federal judiciary. He observed that “the fact that 
no appointments have been made to fill any one of these seven vacancies is para- 
lyzing a critical component of the federal criminal justice system.” 

The Chief Justice had been critical of the Senate for not proceeding promptly on 
judicial nominations and of the President for not sending nominations to the Sen- 
tencing Commission in his year-end rejmrt for 1997. I know that in 1997 and 1998 
the President was seeking to consult with both Republicems and Democrats in the 
Senate to nominate a full panel of qualified nominees who would be acceptable to 
all. He has done that. It has taken a long time. It was delayed by disagreement 
along the way within the RepubUcan caucus. But now the Republican Leader and 
Chairman Hatch have both signed off on this distin^shed panel, and we should 
be able to proceed expeditiously to approve the new Sentencing Commission b^ore 
adjourning this year. 
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As recently reemphasized to us all by Jud^ Wilkins in Ms letter to Chairman 
Hatch and me earlier tMs week, the Sentencing Commission is such a critical com- 
ponent of the federal criminal justice system because it establislms az^ maintains 
mandatory sentaacing guideline for more than 51,000 criminal cas^ senten<^ in 
the federal courts each year. The Commission’s most critical responsibility today is 
to adjust the guidelines to implement the important crime legislation we enact every 
year. Let me emphasize tMs point: When we enact legislation that calls for in- 
creased criminal penalties, it is the Commission’s job to make sure that convicted 
defendants suffer the impact. With no Commissioners since last yea^ the Commis- 
sion has been unable to do tMs job, nor will it nerct year without new (^nunissionere 
and sufficient binding. 

Let me pve you a few examples of increased penalties we enacted that, to this 
day, have not caused even one convicted defendant to stay in jail even one more 
day. Last year, in the Protection of CMldren from Sexual Predators Act, we required 
increased penalties for heinous sex abuse against our nation’s young. To date, not 
one sexual predator has been imprisoned for even one day longer. Why? Because the 
Commission cannot do its job. Nor will it next year without new commissioners and 
sufficient binding. 

Last year, we also passed legislation that required increased penalties for fraudu- 
lent telemarketers who prey upon another vulnerable segment of our population, the 
elderly. Althou^ the cutting Commission did enact some temporaiy measures, 
they are schedMed to expire this Fall. If they do, fraudulent telemaiketers, once 
again, will escape the intended consequences of our legislation. Why? Because the 
Commission cannot do its job. Nor will it next year without new Commissioners and 
sufficient funding. 

Last Congress, we also passed legislation that required increased penalties for 
copyright and trademark offenses to protect affected industries from the rampant 
piracy that threatens job creation ana continued economic growth. Once again, not 
one convicted offender has suffered any increased punisha^nt Why? B«:ause the 
Commission cannot do its job. Nor will it next year without new Commissioners and 
sufficient funding. 

So long as the Commission cannot do its job, convicted defendants will also escape 
the impact of criminal laws we have enacted to combat other serious crimes; metn- 
amphetamine trafficking, firearms, phone cloning, and identity theft, just to name 
a few. 

Last May, the Senate approved the Hatch-Leahy juvenile justice legislation, 
S. 254, that would require the Sentencing Commission to develop comprehensive 
giudelines for juvenile offenders, so that we can stem the rising tide of juvenile 
crime. 1 stUl hope that the House-Senate conference on that measure will complete 
its work and report a good bill that includes our provisions. But how can (he Com- 
mission accomplish this vital and Mstoric imdertaking without Commissioners or 
adequate funding? 

We face other unintended, and potentially very costly, consequences of not getting 
the Commission fuUy operational soon. I understand that defendants across the 
country are begiiming to mount challenges to the legality of the guidelines in the 
absence of Commissioners. Regardless of the merits, one can only imagine ttie para- 
lyzing effects on the ciiminal justice system if 51,000 defendants start raising tMs 
issue. There are better ways to spend limited judicial and prosecutorial resources 
in fighting crime and enforcing the law than in defending against these claims. 

The Commission has an ongoing statutoiy obligation to amend ttie sentencing 
guidelines as necessary to respond to enacted crime legislatioi^ court decisions, and 
other developments coming to its attention. It needs tMs distinguished panel of 
Commissioner nominees to be confirmed so that the Commission may act to imple- 
ment the will of Congress in short order 

Apart from the poucy decision-making that only Commissioners may perform, the 
Commission has numerous routine statutory obligations. The Commission has an 
ongoing statutory obligation to receive — ^and federal ju<^s have a rerresponding 
statutory obligation to send — a report from the sentencing court with respect to 
every sentence imposed under the guidelines, to analyze and share the data in ttiose 
reports, and use that data to improve the guideline system. The Commission ana- 
lyzes and enters into our comprehensive datebase over 50,000 of such cases and ex- 
tract more than 260 pieces of information from each case euinuaUy. Next year, over 
50,000 cases that contain valuable information regarding sentencing practices, of- 
fenders, and deterrence will go wittiout analysis if tb® Commissioners are not con- 
firmed and the Commission is not funded for fiscal year 2000. 

The Commission also has an ongoing statutory obli^tion to serve as the lead in- 
strumentality for traini ng newly appointed judges and probation officers, as well as 
prosecuting and defense attorneys, regarding application of the sentencing guide- 
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lines and related sentencing issues. Similarly, the Commission has an ongoing re- 
spoi^bility to provide needed continuing education for aH those who use the sen- 
tencing guideline to ensure that they are sufficiently informed of recent ameni 
ments to the guidelines and sig^iicant court decisions. The Commission served as 
lead trainer to more than 2,500 individuals at 47 training programs across the coun- 
try in fiscal year 1998. Next year, this need for training will go unmet if the Com- 
mission is not funded for fiscal year 2000. 

The Commission also has an ongoing statutory obligation to serve as a clearing- 
house of information on sentencing-related topics and to stay current on advance- 
ments in &e knowledge of human behavior and the degree to which the guidelines 
are achieving the purposes of sentencing such as deterrence and rehabilitation. On- 
going research on important topics such as federal sentencing for crimes involving 
firearms, associations between federal appellate decisions and offender race, trends 
in SOTtences and offender characteristics in drug trafficking cases, and differing sen- 
tencing practices of federal immigration offenders by judicial district will not be 
complete if the Commission is not funded for fiscal year 2000. 

Finally, I would like to emphasize what ffie Chief Justice said. If we are going 
to have guidelines and require federal judges to impose guideline sentences, the 
Sentencing Commission must be empowered to do its work. And that means it needs 
both Commissioners and siiffieient funding to fififill its critical role in the federal 
criminal justice system. 

I have the good fortune of knowing or knowing the work of a number of the nomi- 
nees before us today. Some have been associateof with Democrats, some with Repub- 
licans. They represent a diversity of views as they should. That is consistent with 
the way in which we designed and established the Sentencing Commission and the 
way that it has always functioned. 

The Chairman. Well, thank you. Senator. 

We welcome all of you to the committee. I have to leave, so Sen- 
ator Thurmond is going to chair until Senator Abraham gets here. 
We are proud to have you here before the committee, and we look 
forward to moving your nominations as quickly as we can. So, with 
that, why don’t we start with you, Mr. Linn? And maybe you would 
want to introduce your family members that are here. Each of you 
can make whatever statement you would care to make, and then 
introduce your family and friends, whoever you would care to intro- 
duce, and we will go from there. But if you will forgive me, I am 
going to have to leave. 

Thanks, Senator Thurmond. 

TESTIMONY OF RICHARD LINN, OF VIRGINIA, TO BE 
U.S, CIRCUIT JUDGE FOR THE FEDERAL CIRCUIT 

Mr. Linn. Thank you, Mr. Chairman, and thank you very much. 
Senator Leahy, for those warm remarks. 

It is a pleasure for me to be here, and I thank the committee for 
inviting me today. I would like to introduce to the committee first 
my wife of 33 years, Patricia Linn. And I also have with me 
today 

Senator THURMOND [presiding]. Still with you, eh? 

Senator Leahy. She is still with him. 

Mr. Linn. Still with me. 

Senator Leahy. I can certify to the Chair that that is true. I have 
seen them together. [Laughter.] 

Mr. Linn. The first and my only wife. 

I am also proud to have my daughter Debbie with me, Debbie 
Linn, and her husband, Jonah Linn — and that is correct. It is Linn. 
Jonah had the wisdom and foresight when he married my daughter 
2 years ago, in consideration of the fact that I only have daughters, 
I only have one sister and no brother, that he decided on his initia- 
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tive to adopt my name to cany on the family name. I am veiy, very 
grateful and proud of that. 

I also have another daughter, Sandra Ameson, who could not be 
here with us today — she is a photo editor in Charlotte with the 
Charlotte Observer — and a wonderful son-in-law, Erik Ameson; 
three wondeidul grandchildren, Eileen, Kyle, and Jaret; and one 
more on the way. 

My mother, Enid Linn, also would have liked to be here today 
with my sister, Gail. Unfortunately, my mother has been having 
some health problems, and my sister is very kind in attending to 
her in New York. 

Thank you, Mr. Chairman. 

Senator THURMOND. We wiU be glad to hear from the next one. 

TESTIMONY OF RONALD A, GUZMAN, OF ILLINOIS, TO BE U.S. 
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF ILLINOIS 

Judge Guzman. Mr. Chairman, I want to tell you how pleased 
and honored I am to be here today and to thank the committee for 
holding these heatings. My wife of 22 years, Carol, my daughter 
Kelly, and my son Michael were not able to be here in person today 
due to circumstances totally beyond oiu- control, but I feel their 
presence here in spirit and, as always, I am thankful for their sup- 
port. 

I want to thank agedn the committee for having these hearings. 

TESTIMONY OF WILLIAM J. HAYNES, JR., OF TENNESSEE, TO 

BE U.S. DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF 

TENNESSEE 

Judge Haynes. Mr. Chairman, I thank the committee for the 
hearing, and I also express my deep appreciation to Senator Prist 
and to Senator Thompson for their generous remarks. 

If I may, I would like to introduce my wife, Carol, and my older 
son Paz. My yoimger son Tony and my daughter Maya are unable 
to be here. And I appreciate and am honored by the opportunity 
to appear before the committee. 

TESTIMONY OF BARBARA M. LYNN, OF TEXAS, TO BE U.S. 

DISTRICT JUDGE FOR THE NORTHEIW DISTRICT OF TEXAS 

Ms. Lynn. Mr. Chairman, good afternoon. I am Barbara Lynn. 
I am pleased to introduce my husband of 26 years, Michael Lynn, 
who is also a lawyer in Dallas; my two daughters, Tara, 17, and 
Whitney, almost 13; and my parents, Nelda amd Stan Golden, who 
are about to celebrate their 50th wedding anniversary. I am also 
very pleased emd honored to have a number of friends here, and 
I thaj^ them from the bottom of my heart for being here with me. 
There are so many of them. I will not take your time to introduce 
them, but I want them to know how much I appreciate it and how 
honored I am to be here today. 

Thank you so much. 

QUESTIONING BY SENATOR THURMOND 

Senator Thurmond. Mr. Linn, in our tripartite system of govern- 
ment, the Congress under the Constitution makes the law. The 
President as the Chief Executive enforces the law. The judiciary in- 
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terprets the law. Some judges seem to think they have the author- 
ity to make law. What is your opinion of my interpretation of our 
Federal system of government? 

Mr. Linn. Mr. Chairman, I think that it is veiy important for 
judges to be deferential to the decisions of the Supreme Court, 
which represent the law of the land, and to interpret the law and 
to provide clear, succinct precedent, to provide guidance to practi- 
tioners and citizens. And I don’t think it is the prerogative of a 
court to make law but to interpret the law. 

Senator Thurmond. Judge Hajmes and Judge Guzman, I would 
like to ask you about the Prison Litigation Reform Act, which is an 
attempt to limit prison litigation and court involvement in prison 
operations. Do you believe that the Act has generally been bene- 
ficial to the legal system? And do you believe it places too many 
restrictions on the ability of inmates to bring lawsuits and for 
judges to remedy constitutional violations in the prison context? 

Judge Haynes. Mr. Chairman, the Prison Litigation Reform Act 
actually, in our view, codified many of the practices in the Middle 
District of Tennessee. I do not believe that it interferes with a pris- 
oner’s access to court. By its requirement of exhaustion of adminis- 
trative remedies, it encourages the resolution of disputes before the 
costly court process begins, and it has not imposed a barrier or an 
interference to the courts’ remedying any constitutional violations. 

Judge Guzman. Mr. Chairman, let me just add that I agree with 
Judge Haynes, his analysis of the Prison Litigation Reform Act. I 
also would like to point out that the Seventh Circuit has had occa- 
sion to rule on the constitutionality of that Act and has upheld it. 
So it is, in fact, the law of the land in my district, and I am duty- 
bound to follow it. 

Senator Thurmond. Ms. Lynn, sometimes legislation fails to act 
on various public policy matters. WTiat role, if any, do you believe 
judges have in developing public policy through case law when the 
legislature repeatedly fails to address important matters? 

Ms. Lynn. Mr. Chairman, I think that judges really have no role 
in developing public policy. The role of a judge is merely to inter- 
pret the law. And if there is a matter for congressional action 
where Congress does not act, then there will be a void there. But 
that is for Congress to fill, not the courts. 

Senator Thurmond. Judge Haynes and Judge Guzmein and Ms. 
Lynn, all three of you, do you have any personal objections to the 
death penalty that would cause you to be reluctant to impose or 
uphold a death sentence in a criminal case? 

Judge Haynes. No. 

Judge Guzman. No. 

Ms. Lynn. No. 

Senator THURMOND. I will give you 100 percent on that. 

Judge Haynes, Judge Guzman, and Ms. Lynn, what is your view 
of mandatory minimum criming sentences, and would you have 
any reluctance to impose them as a judge on the district court? 

Judge Haynes. Mr. Chairman, mandatory minimum sentences 
are a matter to be addressed by the Congress, and I would enforce 
the law if Congress imposed mandatory minimums. 

Judge Guzman. Mr. Chairman, I believe that mandatory min- 
immn sentences reflect a policy determination by the Congress as 
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to what is necessary in order for the country to be protected from 
rather serious crimes, and it is my duty to follow those laws and 
to apply them, and I have no reservation whatsoever in doing that, 

Ms. Lynn. Mr. Chairman, I will just say, as did my colleagues, 
that that is a matter for legislative action, and I would have no dif- 
ficulty whatsoever in enforcing that matter of policy. 

Senator Thurmond. Judge Haynes, Judge Guzman, and Ms. 
Ljmn, as you know, criminal defendants in Federal court are sen- 
tenced under the Federal Sentencing Guidelines. Some argue that 
&e guideMes do not provide enough flexibility for the sentencing 
judge, while others say the guidelines provide needed consistenQr. 

What is your view of the Federal Sentencing Guidelines and 
their application? 

Ju<^e Haynes. Mr. Chairman, the Federal Sentencing Guide- 
lines represent a matter address^ to the legislature and the Con- 
gress and that I will follow the guidelines as set forth by the Con- 
gress and also as interpreted by the Sentencing Commission. 

Judge Guzman. As a Federal magistrate judge for the last 9 
years, I have, of coturse, engaged in many sentencings. AH those 
have been vmder the Feder^ guidelines. I have found the guide- 
lines to be helpful, and they are, of course, the law of the land, 
which I am duty-bound to follow. And I will have no difficulty 
whatsoever in following the guidelines. 

Ms. Lynn. Mr. Chairman, I feel the same way about it. 

Senator THURMOND. Senator Leahy. 

questioning by SENATOR LEAHY 

Senator Leahy. Thank you, Mr. Chairman. 

Let me ask Mr. Linn: Let’s assume that you are confirmed as a 
circuit court judge, as I hope you will be. At some point in your ca- 
reer, you may have to apply a Supreme Comt precedent ffiat you 
don’t particularly agree with, but it is the standing Supreme Court 
precedent. Would you feel yourself bound as a circuit court judge 
to that precedent? 

Mr. Linn. Yes, Senator. I clearly would be bound by that. The 
Supreme Court decision represents the law of the land. I would 
look very carefully at the facts, and I would look very carefully and 
consider the facts of the matter before me. But if, in fact, the law 
applied to those facts, I would clearly apply it. 

^nator Leahy. And, Judge Guzman, you have spent the mst 9 
years as a magistrate judge for the Northern District of Illinois, 
which is such an integral part of the Federed court system. What 
do you think is the most important part of that position that pre- 
pares you to be a Federal district judge? 

Judge Guzman. Senator, the last 9 years have, in my opinion, 
been on-the-job training for me for the position I now seek. During 
the course of those 9 years, I have had occasion to preside in one 
matter — in one manner or another over almost every a>n««ivable 
type of Federal case, with the possible exception of Mony criminal 
matters. I have presided over patent cases, trademark litigation, 
antitrust cases, J^LA cases, ERISA cases, and many, many more. 

In addition to that, I have had occasion to hear and rule upon 
probably every conceivable type of pretrial motion that can be 
imagined, and it has given me a feeling and experience along the 
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depth and breadth of the Federal practice of law, which I co^lld not 
have gotten in £iny other position. In that respect, I think it has 
prepared me well for the position I am asking you to confirm me. 

Senator Leahy. Sort of like taking the strSf off your desk and 
moving down the hall in some ways. 

Judge Guzman. Physically and geographically, that is precisely 
what I would be doing. [Laughter.] 

Senator Leahy. I was trying to remember that. It has been a 
long time since I have seen that court, but I remember it. 

Judge Ha3mes, you taught as part of the a^jimct teaching faculty 
at Vanderbilt and Southeastern Paralegal. Could you just give 
me — only because I am curious, how do you feel about teaching the 
law? Do you feel this helps you as a judge? How do you feel being 
a teacher? I am just curious. 

Judge Haynes. I enjoy teaching very much. It requires me to 
think through very thoroughly the issues that I am going to discuss 
with the students. It is a self-educating process that I have always 
benefited from in my work as a magistrate judge. The preparation 
for the class and litigation and also appellate advocacy at &e Van- 
derbilt Law School has aided me immeasurably in issues that I 
face every day as a magistrate judge. 

In addition, going over pretrial procedures and trial practice with 
paralegal students enables me to gain another insight into how I 
perform my job, and the exchange with students is always helpful 
and helps you to re-examine how you do your job sind understand 
well the rationale for what you are doing. 

Senator Leahy. Like other members of this committee, or actu- 
ally the whole Senate, I occasionally get a chance to do a guest lec- 
ture in a classroom somewhere, not on a regular basis but now and 
then. Frankly, I find it invigorating. I really do. Sometimes I wish 
I was back in school suid realize I should have paid more attention 
in some of the lectiues. When I was eui imdergraduate or when I 
was in law school, I sometimes wish I had paid a little bit more 
attention. But you certainly realize there are some pretty bright 
kids, some good — ^you know, everybody talks about the next genera- 
tion going downhill. I find that there are some awfully good yoimg 
men and women out there who are coming along for the next gen- 
eration. 

Judge Haynes. I sheire that observation. Senator. They are very 
talented. I am glad I got an early start in the practice of law. 

Senator Leahy. And, Ms. L3Tin, I know you have participated in 
a variety of pro bono projects. Would it be safe to say that you feel 
that lawyers, members of the bar, should be involved in pro bono 
work? 

Ms. Lynn. I think it is the highest calling for a lawyer. I would 
like to see lawyers do it because they want to do it rather than that 
they be required to do so. And in our community, we have been 
very successful in encotuaging members of the bar to take on pro 
bono matters, and I have found it extremely rewarding work. 

Senator Leahy. I find that especially in a little State like mine, 
the State of Vermont, we have been extremely fortimate that so 
many have taken on pro bono work. And I should also note for the 
record, for those who can’t see from back there, Lyim on this side 
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of the table is spelled L-y-n-n; Liim on this side of the table is 
spelled L-i-n-n. 

Ms. Lynn. I regret that, Senator, because in light of your re- 
marks I wanted to claim Bichard Linn as my relative. [Laughter.] 

Senator Leahy. Well, he was president of the Juvenile Diabetes 
Association — I am probably using the wrong term — ^now president 
emeritus, and I just — and Senator Thurmond has heard me say 
this many times. I have been very pleased when we have lawyers 
who have been involved in such outside activities, and Senator 
Thurmond has also told lawyer after lawyer; Remember, if you are 
confirmed to the bench, remember you don’t become God. Remem- 
ber your days when you had to appear in court and treat people 
fairly. Thank you. 

Thank you, Mr. Chairman. 

Senator Thurmond. Thank you. Senator Leahy. 

Senator Leahy. Thank you, Messrs. Revolving Chairmen here. 

Senator Thurmond. You want to take it over for the next panel. 

Senator Abraham [presiding]. Thank you. 

Senator Leahy. Also, I do have statements, I might say, fi-om 
Senator Warner, Senator Schumer, Senator Kennedy, and others, 
and I woxild just ask, Mr. Chairman, unanimous consent that, to 
the close of business today, any appropriate statements of any Sen- 
ator of either side be admitted. 

Senator Abraham. We will keep the record open so those state- 
ments can be included. 

[The prepared statements of Senators Schiuner and Kennedy fol- 
low;] 


Prepared Statement of Senator Charles E. Schumer 

I am pleased today to introduce to this committee Jud^ Sterli^ Johnson, Jr., 
who has been nominated to the United States Sentencing Commission. Judge John- 
son currently serves as a federal district judge in the Elastem District of New York. 

Jud^ Jolmson hails from my stomping grounds — ^Brooklyn, New York. He grew 
up in Bedford Stuyvesant and attended New York City’s public schools. After serv- 
ing in the Marine Corps for three years, he joined the New York City Police Depart- 
ment. During his 11 years on the foree, he was promoted to Detective and later, to 
Sergeant. 

Judge Johnson earned his bachelor’s degree from Brookl 3 m CoUege in 1963 and 
his law degree from Brooklyn Law School in 1966. He then proceeded onto a distin- 
guished law enforcement career, serving as, among other things. Assistant United 
States Attorney for the Southern District of New York, Executive Liaison Officer for 
the Drug Enforcement Administration, and Special Narcotics Prosecutor for the City 
of New York — a position he held for 16 years. 

Judge Johnson is widely known for his expertise in the areas of dn^ enforcement 
Emd prevention. He has lectured throughout the United States, Eiuope, South Amer- 
ica, the Caribbean, and the Near East emd advised Drug Czars and Presidents on 
these im^rtant issues. 

Given his extensive experiences in law enforcement, prosecution and judicial ad- 
ministration, I think that Judge Johnson wiU make a fine Member of the United 
States Sentencu^ Commission. He is precisely the sort of pemon who will ensure 
that our sentencing guidelines provide for rational and appropriately severe punish- 
ment. 


Prepared Statement of Senator Edward M. Kennedy 

Mr. Chairman, I welcome todas^s hearing to consider these important nominees 
and I am hopeful that the committee and the fuU Senate are on a more positive 
and less partisan track for the consideration of nominations. 

Many of us are especially concerned about long delays in the confirmation process, 
and about the Senate’s unfortunate treatment of qualified nominees who are women 
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or minorities. The Senate should be a role model for the country, but too often in 
recent years, we have not been. 

The conjQrmation slowdown is serious. Critical agencies such as the United States 
Sentencing Commission, nominees for which are before us today, have been ren- 
dered virtually ineffective for lack of commissioners. One year after the expiration 
of the previous rommissioners’ terms, we are finally holding a hearing for new com- 
missioners. 

Senator Thurmond, Senator Biden, I and others, worked well together to pass bi- 
partisan sentencing reform legislation. A key reform in that legislation was the cre- 
ation of the Sentencing Commission, to achieve greater fairness and uniformity in 
sentencing. Since its creation, the Commission has promulgated sentencing guide- 
lines that have eMminated the most serious disparities in the sentencii^ process, 
without seriously imputing on judicial discretion. 

Unfortunately, certain actions by Congress have undermined the Commission’s 
work. The guidelines system was desimed to achieve greater uniformity and fair- 
ness, while retaining necessary judicial flexibility. Instead, Congress has enacted a 
steady stream of mandatory minimum sentences that override the guidelines. 

In addition, the Commission’s efforts to improve the guidelines in areas such as 
money laundering and other offenses have been nuUifi^ by Congress for dubious 
reasons. A recent study by the RAND Coloration, for example, shows that “manda- 
tory minimums reduce cocaine consumption less per million taxpayer dollars sp^t 
than does spending the same amount on enforcement.” On the issue of controlling 
drug use, drug spend^, and drug-related crime, the same study found that “treat- 
ment is more than twice as cost-effective as mandatory minimums". 

One of tire important goals of sentencing is generm deterrence. We should allow 
the Commission to do its job, and weight ue Commission’s recommendations more 
carefully before acting agamst them. 

I welcome today’s nominees. It is my hope that after their confirmation, we can 
turn over a new leaf, and work more ^actively together to improve the sentencing 
system, minimize disparities, and achieve the goals we all share for this important 
part of our law enforcement system. 

Mr. Chairman, I look forward to woridng with you in moving these nominees 
through the confirmation process quickly. 

Senator Abraham. And I think we can thank the panel. I arrived 
late, and I don’t want to extend this panel any lo:^er. We have 
other votes, I think, maybe, that are going to be coming to the floor 
that will come up here fairly soon. So we appreciate your being 
here, and thank you very much for taking time with us, and we 
look forward to further consideration of all the nominations. 

Thank you. 

Judge Haynes. Thank you. 

Mr. Linn. Thsink you. 

Judge Guzman. Tnank you. 

Ms. Lynn. Thank you. 

[The questionnaires are retained in committee flies.] 

Senator Abraham. We will now call up the various nominees for 
the U.S. Sentencing Commission. 

The table is barely large enough. Fortunately, the Commission is 
no larger than this number here, but we appreciate you all being 
here. 

I believe that Senator Leahy had deferred making an opening 
statement, so I will cedi on him at this time to do so. 

STATEMENT OP HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Senator Leahy. Thank you, Mr. Chairman. We had a number of 
our colleagues who were here earlier, and I deferred so that I 
would not delay them, knowing that I was going to be here any- 
way. I put my whole statement in the record, but I do feel that we 
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shoidd move promptly to get the U.S, Sentencing Commission con- 
firmed, put it back in business, and fulfill its full fundir^. 

Chief Justice Rehnquist said that the fact that no appointments 
have been made to fiU any of these seven vacancies is paralyzing 
a critical component of the Federal criminal justice system. But 
now Majority Leader Lott, Chairman Hatch, and the ^A^te House 
have signed off on this distinguished panel, filling both the Repub- 
lican emd Democratic seats, and we shoiild move forward with 
them. 

Judge Wilkins in his letter to Chairman Hatch earlier this week 
asked for prompt confirmation of the people, and I will give you 
some of the reasons. 

In the Protection of Children from Sexual Predators Act we 
passed last year, we required increased penedties for heinous sex 
abuse against our Nation’s children. But that hasn’t happened be- 
cause there hasn’t been a Commission that could lay down the 
guidelines. 

Fraudulent telemarketers are preying on otn elderly. We need to 
have some direction there. 

Methamphetamine traffic and firearms, phone cloning, identity 
theft, I mean, there is a whole broad area of white-collar crime, of 
violent crimes and others that we need to have the Commission 
here. And I understand defendants across the coimtry are begin- 
ning to moimt challenges to the legality of the guidelines in the ab- 
sence of Commissioners. Regardless of the merits of that, I don’t 
want to see 51,000 defendants start raising such issues. 

So these are important things, Mr. Chairman. You and I have 
discussed this before. I will put my full statement in the record. I 
wotdd, though, note also for the record that Judge William Sessions 
is one of the nominees here, and, again, I mean no disrespect to 
all the others here if I mention Judge Sessions. People from your 
State introduced each of you. I know Judge Sessions. I know him 
as a lawyer’s lawyer and a judge’s judge. I have never known in 
the years I have been a member of the bar in Vermont — emd that 
is about 35 years. I have never known a judge praised more highly 
by both the prosecution bar amd the defense bar. I have just never 
known it to happen before. But when both prosecutors and defense 
go out of their way to praise his evenhandedness and his ability to 
sentence — and we have got a pretty tough prosecutor up there who 
is trained well, and when I hean the FBI, the police, everybody else 
praise him, but then the other side praise Mm, I know we have 
somebody who understands sentences. 

So with that I will put my full statement in the record, Mr. 
Chairman. 

Senator Abraham. 'Thamk you very much. Senator Leahy. And I 
would echo your comments Avith respect to the need to fill the Sen- 
tencing Commission. We consistently introduce and occasionally 
even pass laws that piu^jort to add new statutes to the Federad 
criminal laws, wMch need to have guidelines established for them, 
and hopefidly we will have the Commission in place soon so that 
it can he done. 

Before we proceed, of course, we will want to swear in each of 
om nominees here. So if you will all rise and raise your right 
hands, we will ask if you solemnly swear that the testimony you 
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are about to give will be the truth, the whole truth, and nothing 
but the truth, so help you God? Please answer “I do.” 

Judge Muephy. I do. 

Judge Castillo. I do. 

Judge Johnson. I do. 

Judge Kendall. I do. 

Mr. O’Neill. I do. 

Judge Sessions. I do. 

Mr. Steer. I do. 

Senator Abraham. Please be seated. 

I know that a number of you have family members here, so be- 
fore we proceed to statements or questions, I am going to begin 
with Judge Murphy and ask her to introduce anybody mat might 
be here that she would like to have the committee meet. 

TESTIMONY OF DIANA E. MURPHY, OF MINNESOTA, TO BE U.S. 

SENTENCING COMMISSION MEMBER AND CHAIR 

Judge Murphy. Thank you, Mr. Chairman. I have no immediate 
family members, but I consider my former law clerks almost imme- 
diate family, and two of them who are practicing in the Wash- 
ington area are still in the room — ^there was another one here ear- 
her — Beth Coomb and Frances Cook. Thank you for coming. 

Senator Abraham. We welcome them and appreciate their being 
here tod^. 

Judge Castillo. 

TESTIMONY OF RUBEN CASTILLO, OF ILLINOIS, TO BE U.S. 

SENTENCING COMMISSION MEMBER 

Judge Castillo. Yes, Senator. I was not able to have my family 
members here, although they are here in spirit. But I have no one 
to introduce. 

Thank you. 

Senator Abraham. Thank you. 

Judge Johnson. 

TESTIMONY OF STERLING R. JOHNSON, JIL, OF NEW YORK, TO 
BE U.S. SENTENCING COMMISSION MEMBER 

Judge Johnson. I have no family members here in person, but 
they are here in spirit. 

Senator Abraham. I am sure they are. 

Judge Kendall. 

TESTIMONY OF ELTON J. KENDALL, OF TEXAS, TO BE U.S. 

SENTENCING COMMISSION MEMBER 

Judge Kendall. Yes, Mr. Chairman. My wife, Ronnie, of 24 
years is back home in Dallas with our 13-, 12-, and 9-year old, and, 
unfortunately, she could not be here with me. 

Senator Abraham. Mr. O’Neill. 

TESTIMONY OF MICHAEL E. O’NEILL, OF MARYLAND, TO BE 
U.S. SENTENCING COMMISSION MEMBER 

Mr. O’Neill. I am alone here today, but I feel as though I am 
in family given the fact that I know so many folks here. 

Senator Abraham. Judge Sessions. 
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TESTIMONY OF WILLIAM K. SESSIONS HI, OF VERMONT, TO BE 
U.S. SENTENCING COMMISSION MEMBER 

Judge Sessions. Thank you. Thank you, Mr. Chairman. 

I have been married for 28 years. I think that is a little bit 
longer than Judge Kendall. But my wife also was not able to come, 
and my three children are also at home or in college. 

Senator Abraham. Thank you. 

Mr. Steer. 

TESTIMONY OF JOHN R, STEER, OF VIRGINIA, TO BE U.S. 

SENTENCING COMMISSION MEMBER 

Mr. Steer. Mr. Chairman, thank you. I am pleased that my wife, 
Lynne, of 20 years is here, my daughter Meredith, my son Dei^. 

Senator Abraham. We welcome you. Thank you il for being 
here. 

At this time we will allow each of the nominees to make any 
opening comments they wish. Judge Murphy. 

Judge Murphy. Thank you, Mr. Chainnan. I would just like to 
thank the President for the nomination and this committee for hav- 
ing the hearing, and I also would like to say that I am very proud 
to be here with this group of nominees. 

Senator Abraham. Judge Castillo. 

Judge Casteulo. I have nothing further to add to that, just 
happy to be here and happy to answer any questions. 

Ju^e Johnson. I would echo the sentiments of my coUea^es, 
and I appreciate the opportunity to appear before the committee. 

Senator Abraham. Thank you. 

Judge Kendall. 

Judge Kendall. All of my adult life in one way or sinother has 
been involved in the criminal justice system either as a prosecutor, 
policeman, criminal defense lawyer, and as a judge, and I hope that 
I get the opportunity to serve in this capacity. 

Senator Abraham. Mr. O’Neill. 

Mr. O’Neill. I would just like to thank Chairman Hatch for con- 
vening this hearing and, of coxurse, theink Senator Leahy for his 
support and also thank the President for the nomination. 

Senator Abraham. Judge Sessions. 

Judge Sessions. I want to say that this is just a tremendous 
honor for me to be here, amd I thank you very much for calling this 
hearing. I also sincerely appreciate ^ of the kind comments that 
Senator Leahy has made on my behalf. 

Thank you. 

Senator Abraham. Mr. Steer. 

Mr. Steer. Mr. Chairman, I am honored to be considered for this 
position. I appreciate the opportxmity to appear before the com- 
mittee. I thank Senator Thurmond for his ve^ warm and generous 
statement earlier and Senator Warner for his statement that was 
placed in the record. 

Senator Abraham. Thank you all. If each of our nomination hear- 
ings proceeded that quickly through the opening portions, we would 
have more people through the process quicker. But we appreciate 
your all being here. 
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Senator Thurmond had requested to speak first and ask ques- 
tions first because I know he has another engagement, so we will 
tium to Senator Thurmond at this time. 

QUESTIONING BY SENATOR THURMOND 

Senator Thurmond. Thank you very much, Mr. Chairman. 

Judge Murphy, as you know, the Sentencing Commission has 
been without Commissioners for almost 1 year. \^at do you see as 
the primary challenges faciag the new Commission? 

Judge Murphy. Well, Senator Thurmond, you have put your fin- 
ger on it yourself. It is because when a new Commission is in place, 
it is going to have a backlog of work before it starts because of the 
fact that there are a number of directives that the Commission has 
received from Congress that haven’t been met. And so when the 
new Commission comes in, that is what the first order of business 
will be, to address those directives and any offenses that do not 
have guidelines. 

Senator Thurmond. Mr. O’Neill, do you believe that Federal 
judges today have generally accepted the guidelines and appreciate 
the guidelines, the guidelines provided in sentencing? Or is accept- 
ance of the guidelines a significant problem today? 

Mr. O’Neill. I think. Senator, that today most judges certainly 
who were confirmed after 1987 when the guidelines went into efieA 
are much more accepting and understanding of the Sentencing 
Guidelines. 

My understand is that, by and large, judges are pretty happy 
with the way the guidelines have worked, particularly those con- 
firmed after 1987. 

Senator 'Thurmond. Mr. Steer, what experience in your back- 
ground has most prepared you for serving as Commissioner and 
why? 

Mr. Steer. Senator, I think the most immediately relevant expe- 
rience has been that that I have had over the past 10-plus years 
as general counsel of the Commission. It has enabled me to become 
thoroughly familiar with the governing law, with the case law as 
it has been developed by the courts, and, of course, with the Sen- 
tencing Guidelines themselves. 

Senator Thurmond. Judge Sessions, last year you were reversed 
by the Second Circuit regarding yoiu decision to grant a downward 
departure from the guidelines range in United States v. Tejido. Do 
you believe that as a genered rule the current criteria imder the 
guidelines for granting downward departures is too difficult for 
judges to meet? 

Judge Sessions. It is interesting that you picked that case. That 
was the one case in my 4 years, 4-plus years when I have been a 
judge that the Government has ever appealed any of my sentences, 
despite that there is a recent case in which they cross-appealed 
after I had given a person who was 50 years old 27 years in prison. 

I do not think that the rules are too restrictive. That peuticiilar 
case had extraordinary facts. As a result of that direction from the 
Second Circuit, the case was brought back. There was, by agree- 
ment, the request by the Government to depart in a small — ^to a 
small extent, which, in fact, I did. 
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But, generEilly speaking, it seems to me that the guidelines are 
extremely effective, and they do provide some leeway. But I don’t 
find the restrictions on departures to be excessive. 

Senator Thukmond. Now, tlds question is for all of the Commis- 
sion nominees, so you might listen closely. The Sentencing Guide- 
hnes have been apphed for over a decade since being upheld by the 
Supreme Court, and they generally appear to have worked well in 
providing more consistency of punishment. Today, some believe the 
Sentencing Commission should revisit basic guideline decisions 
made over a decade ago and possibly make fundamental changes. 

Do you believe the ^defines need fundamental changes? You 
can just answer very briefly and go right down the line. 

Judge Mxjrphy. Senator, to start off, I don’t believe that they 
need fundamental chemge. I think that they worked very well as 
a system because it allows the sentencing judge to consider a whole 
range of different factors amd to consider the policy that is in the 
Sentencing Reform Act. But I think the Commission has to con- 
sider whether there are some conflicts in the circuits that develop 
and whatever, but basically they work very well, I think. 

Judge Castillo. Senator, I do not believe that the Sentencing 
Guidelines need fundament 2 d changes. I beheve that the Sen- 
tencing Guidelines were a drastic improvement over the system 
that existed prior to their enactment in 1987. 

Judge Johnson. Senator, I don’t think that the Sentencing Com- 
mission can change the guidelines. That is something for the Con- 
gress to do. Congress created the guidelines. 

Judge Kendall. I do not believe that there is any need for any 
revisitation in any significant way on what we have established at 
this time. 

Mr. O’Neill. I agree with my friends here on the panel that I 
don’t beheve at this point there is any need for any fundamental 
or structural change with respect to the guidehnes. 

Ju%e Sessions. I am a supporter of fiie guidelines. I don’t be- 
heve there is a fundamental need to review them. In fact, I think 
that we are going to be too busy dealing with the issues that we 
have at hand if we are so lucky to be confirmed. 

Mr. Steer. I am very coxnifortable with the fundamental deci- 
sions that were made by the Sentencing Commission. I was pleased 
to be a part of that process as a staff member, and I t hink the 
Commission should move incrementally, as Congress may direct it, 
to make changes or as the empirical data that we gather indicates 
that there are problem areas that need to be addressed. 

Senator THURMOND. This question is also for all the nominees. 
As you know, the guidelines have been criticized by some over the 
years for failing to give the judges sxifBcient discretion in sen- 
tencing. Do you beheve the guidelines today generally provide ap- 
propriate discretion for judges? Or are they too strict in this re- 
gard? 

Judge Murphy. Senator, I believe that they provide sufficient 
discretion. There is a movement possible within the guidehne 
range. A judge is able to make findings of fact based on the evi- 
dence that is produced in the particular case, and that is reviewed, 
of course, for clear error by the comls of appeal. And while the 
guidelines are presumptively mandatory, there is the possibility of 
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departure in appropriate circmnstances. So I believe there is plenty 
of discretion for the sentencing judge. 

Judge Castillo. Senator, I heard that criticism of the ^delines. 
I think that after ike Supreme Coiirt issued its Coomb decision, it 
became very clear by Supreme Court authority that there is 
enough individual fact-finding decisionmaking that every ju<tee can 
make, and I think the Supreme Court helped every single mstrict 
court judge realize what type of departures are available and what 
tsrpe of departures were not favored by the guidelines. So I believe 
at this point there is enough discretion for every single trial jud^ 
to use. 

Jud^e Johnson. I a^ee with Judge Mmphy and Judge Castillo. 
If there was any doubt before, it was clarified by the Supreme 
Coiirt in the Coomb case. 

Judge Kendall. I have never felt any need for more discretion 
than what I have in the cases that have come before me, and I 
think it is important to remember what the purpose of these guide- 
lines were for to begm with back in the 1980*s, and tkat was to rein 
in unbridled discretion. And you can get to a point where if you 
want to go down that path, the exceptions sweiUow up the rule and 
you are right back where you starteu. And so I would not be of the 
view that discretion at the current time is limited in any great or 
inordinate extent such that it reeks unfairness. At least &at is not 
my experience. 

Mr. O’Neill. I agree. Senator. The very piurpose of the guidelines 
was to cabin judicial discretion and to have a public pohcy decision 
made by Congress as to what factors should enter into the sen- 
tencing equation. Congress has done that. I think it appropriately 
has reined in judicial mscretion. 

Judge Sessions. I think there are some forttme in being almost 
next to last. I agree with everything that has been said. And I 
would say there is one other advantage to the guidelines which also 
limits, to some extent, your discretion. But the guidelines focus 
judges on things that are important to consider in sentencing, and 
I tmnk that to be a particular advemtage of the guidelines. 

Senator Thuemond. Mr. Steer, you had a big part in writing 
these guidelines. I especially aimreciate your opinion. 

Mr. Steer. Well, thank you. Senator. I appreciate that. 

The Commission designed the final ^define range where the 
court makes its decision as broad as the statute allows. So that 
range, which is generally 6 months or 25 percent, whichever is 
greater, provides latitude for the judge’s sentencing decision. Addi- 
tionedly, of course, the statute allows a judge to go outside that 
guideline range if the judge can identify an aggravating or a miti- 
gating factor that truly m^es the case at 3 T)ic^ and warrants a dif- 
ferent sentence. 

Senator Abraham. Senator Thurmond, thank you very much. 
And I also would just want to acknowledge here the importeint role 
you played in passage of the 1984 Sentence Reform Act and the es- 
tablishment of the Sentencing Commission. It is certainly an im- 
portant achievement in your legislative career. 

Senator Thurmond. Thank you. I have been around a good 
while. 

Senator Abraham. Yes, you have. [Laughter.] 
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Senator Leahy. You know, we read that, Strom. We read that 
somewhere. 

Senator Abraham. Senator Leahy. 

Senator Leahy. Mr. Chairman, I will withhold for now on my 
questions and yield to you. 

QUESTIONING BY SENATOR ABRAHAM 

Senator Abraham. All right. Well, let me begin. I would like to 
begin by asking each of the nominees to comment on an area that 
I think is somewhat up in the air based on various court opinions 
and the absence, frankly, of a Commission to establish some clear 
guidelines, and that deals with the question of the permissibility 
under the Sentencing Reform Act or the Sentencing Guidelines of 
what has come to be known as post-offense rehabilitation. 

I am curious as to what each of you thinks about that and how 
you view — ^in light of the governing statutes and guidelines, wheth- 
er or not you believe that post-offense rehabilitation is a proper 
basis on which to grant downward depairtures from the guidelines. 

Let’s start ^edn — maybe it is unfair to keep starting with you, 
but I will switch aroimd. The next time we will start with Mr. 
Steer. 

Judge Murphy. Mr. Chairman, of course, when the Sentencing 
Reform Act was passed, I think rehabilitation was a part of the in- 
stitution of supervised release in the sense that a^r any indi- 
vidual was released from an institution, from a ^riod of imprison- 
ment, there would be a period built in in wbuch the individual 
could be worked with and rehabilitation could be given a try. 

Also, depending upon how the guideline range works out, there 
are — if the remge is low enough, Qiere is an opportunity for reha- 
bilitation right at the beginning. But I think it would be an un- 
usual case where there would be a downward departure because of 
some kind of rehabilitation program. 

Senator Abraham. Well, as I imderstand it — and, agaun, I don’t 
want to confuse this, either. My question kind of goes to what I be- 
lieve has become a somewhat growing trend of downward depar- 
tures that occur based on puiTiorted rehabilitation that occurs s^r 
the time that the offense might be committed but before the sen- 
tencing has txiken place. And I know that several of the circuits 
have had to try to address this because there hasn’t been — ^the 
Commission hasn’t been in a position to address it. And I have 
heard various arguments both ways as to whether or not that is 
relevant. 

There is a second part of it that I would get to, and maybe, as 
I said, we would kind of go down this way and maybe start with 
Mr. Steer coming back on sort of the second part of the question. 
There has also been, I believe, maybe in at least one circuit, or 
more, approval given so far based, ageiin, on the absence of a Com- 
mission, to the idea of post-offense rehabilitation being brought 
into play in the case of re-sentencing situations, where someone 
was initially sentenced, had that initial sentencing challenged 
based on some sort of imperfection in it, perhaps an inappropriate 
downward departure, and then in the re-sentendng context had 
post-offense rehabilitation taken into account. 
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And I am just curious because I would kind of like to know what 
direction this Commission is inclined to take this because it seems 
to me to be a fairly controversial set of decisions. And, again, be- 
cause the courts are a little bit at odds with one another, since they 
haven’t had the Commission in place to give guidance, I think it 
would be helpfial to get a feeling here today as to what all of you 
think about both of those contexts, both the initial sort of sen- 
tencing as well as any kind of re-sentencing. 

Judge Murphy. Well, Senator, I want to be responsive, and I 
guess that I find myself approaching an answer from two respects. 
One is as a judge and my experience, and then it would be a dif- 
ferent hat, if co^rmed as a member and Chair of the Commisaon, 
because in my circuit we don’t have that rule and I am imfamiliar 
with that basis in my own experience as a departure. 

But, obviously, as a member of the Sentencing Commission, we 
are required imder statute to listen to different proposals that are 
made, to consider the victims, the prosecution, the views of the ju- 
diciary and the public, and to deliberate among ourselves in coming 
to any conclusions on points that are raised with us. And so I guess 
that is the best I can do in response to your question. 

Senator Abraham. My imderstanding in the Eighth Circuit was 
that it has been — that the Eighth Circuit has ruled to permit de- 
parture in an original sentencing but rejected it in the context of 
re-sentencing circumstances. And my understanding is that the 
Second, Third, and D.C. Circuits have approved this as a basis for 
departure in both contexts. 

Judge Murphy. Yes. Since I am in the Eighth Circuit, I am unfa- 
miliar with its use. 

Senator Abraham. We will give you a chance here, Mr. Steer. Do 
you want to comment? It is kind of mifair to everybody to keep 
starting here with Judge Murphy, so I am going to move in the 
other direction. 

Mr. Steer. Post-sentence rehabilitation is one of the ways that 
is recognized under the guidelines as a means of earning a cfiswimt 
for acceptance of responsibility, which is a decrease that is built in 
to the guideline calculation. So I think the question really is: Are 
there types of cases in which a defendant can do something so ex- 
traordinary after the offense has been completed that should merit 
some greater reduction than is already provided by the up to three 
level reduction for acceptance of responsibility. And I wotild draw 
a distinction between post-offense rehabilitation and rehabilitation 
that might take place after sentencing and before re-sentencing. In 
that instance, as the Eighth Circmt recognized, it is really a for- 
tuity that the defendant was able to successfully appeal and there- 
by get a greater reduction. 

I think that Congress has provided bn the law good-time credits 
that a defendant is supposed to earn, and I think that is the way 
that is should be approached. 

Senator Abraham. Judge Sessions. 

Judge Sessions. Your question really raises the distinction or 
the difference between being a district court judge and being on a 
polic3miaking board like the Sentencing Commission. 

I am from the Second Circuit. 'The Second Circuit has spoken ex- 
traordinarily clearly on the issue of extraordinary rehabilitation 
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and strongly, to some extent, encourages departures. There are a 
nmnber of cases — United States v. Merritt Sutter. So that as a dis- 
trict court judge, I view my role as very limited. I interpret the law, 
and the law in the Second Circuit, as different from other places, 
says that this should be applied. 

When I expand that question to what would I think about if I 
was on a commission, a policymaking commission, it is a totally dif- 
ferent question because I think that to be on a commission of this 
sort involves the interpretation of significant issues with the help 
of six other people as well as all of the data and the input from 
victims in particular, but victims and proseeutore and defense law- 
yers, et cetera. 

So I guess my response is I can’t tell imtil I have heard what 
other people think and really what other victims and prosecutors 
and defense lawyers, et cetera, would say. 

Senator Abraham. Mr. O’Neill, do you want to comment? 

Mr. O’Neill. Yes, I think that is right. I think part of the reason 
the Sentencing Commission was created was to avoid some of the 
emotional, political debates surrmmding the imposition of sen- 
tences. Obviously, post-offense and post-sentencing rehabilitation 
has been the subject of some controversy. 

I think it is difficult as a policymaker to comment specifically on 
those cases imtil I have had an opportunity to review tiie data and, 
frankly, to discuss it with the prosecutors and some of the judges 
who have been involved in the cases. And I think that is precisely 
what the Commission was designed to do. 

Judge Kendall. Well, you know, I would agree, and my 12 years 
as a judge has taught me it is kind of vmwise to start making deci- 
sions before you hear matters. But I would say to you that my ex- 
perience in the judging business is that most criminals tend to see 
the light when they feel the heat, and that most often comes up 
when you talk about post-offense, pre-sentencing r^abilitation. 
Sure, every bank robber is willing to give the money back when 
they are standing there in front of you, and it is — ^but I want to 
say it is a good thing for drug addicts, for instance, to — ^maybe lhat 
is the event that has happened in their lives that shocked them 
into finally deciding, you loiow, it is time for me to get some help 
for this problem, the eirrest and them being before you. 

But as Senator Hatch said when he made his opening statement 
earlier, what this is aU about is to try to see to it ffiat if a similarly 
situated defendant with similar conduct comes into my courtroom 
in Dallas or one in Brooklyn or one in Vermont or one in Detroit, 
that they are going to get roughly the same sentence. And the 
problem is, when you st^ talking about departures or even en- 
shrining in a guideline matters like this, it in my judgment could 
be a slippery slope because so many of these determinations give 
such wiggle room, if you will, that you may dam^e what you are 
trying to accomplish by the guidelines themselves. 

Senator Abraham. Thank you. 

Jud^ Johnson. 

Judge Johnson. I agree wdth Judge Kendall in the sense that 
there are a lot of people who will get religion when they feel ^ey 
are going to hell. 
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Now, I have never had a situation like the one that you asked 
about, but last Friday I had that situation. This was an individual 
who had two bank robbery convictions. He got caught on his third 
one. He was on supervised release when he got caught, a drug 
problem, and he made that same argument that you say — ^the ques- 
tion that you asked. And I concluded that I recognized that I have 
the authority to downwardly depart, but I chose not to exerdse my 
discretion, and I sentenced mm to the top of the guidelines. 

However, as Judge Sessions says, when you are in a pohcy- 
maMng position, it is something different. And I might well come 
to the same conclusion, but I would have to hear testimony, evi- 
dence, and whatever facts both sides of the argument would 
present to the Commission. 

Senator Abeaham. Judge CeistiUo. 

Judge Castillo. I see the advantage of going last because I 
agree with everything that has been said. I think as a deliberative 
body, we would have to study it after getting input. 

But I win tell you this, Mr. Chairman: My initial reaction would 
be as a trial judge that I expect there to be post-offense rehabilita- 
tion because, by very defimtion, you are tmking about somebody 
who is in the criminal justice system and is being prosecuted. And 
as my colleague says, that is exactly when people get religion, espe- 
cially white-collar criminal defendants. 

Senator Abraham. Well, I appreciate it. Let me just give every- 
body a quick update. We just had a roll call vote st^, and Senator 
Leahy and I vnll have to race over and vote and come right back 
because I have a number of other questions. I just did want to kind 
of get a feel from people. I realize that we aren’t asking you to per- 
form the duties of the Commission right before our very eyes here. 
But I do think that Mr. Steer pointed out a very important distinc- 
tion here, in particular between the issue of where there is a sen- 
tence and then there is a re-sentencing context. But I think even 
in the other context, the concerns that have been raised by the last 
two speakers I think are real important ones, and I think it is im- 
portant for the Commission to bear in mind the perspective of peo- 
ple who see, as you all do, those of you on the bench, these remark- 
able changes that do transpire after there has been a conviction 
and a prosecution. 

So we will take a very brief recess here. We will be back as soon 
as we possibly can, and we will stand in recess for about 10 min- 
utes. Tnank you. 

[Recess from 3:50 p.m. to 4:14 p.m.] 

Senator Abraham. We will ask everybody to return to their 
seats. We are going to start the hearing ag^. I have got a few 
more questions. And Senator Leahy will be joining us, and it has 
been indicated that we can begm and proceed at tMs time with his 
arrival expected soon. I apologize ^ain. The predictions on votes 
and when they occur aroimd here is already pretty hard to make. 

Let me switeh to a similar or to another question that has to do 
with the commission. It is on the policies. Each of the last two Sen- 
tencii^ Commissions have sent to Congress recommendations, of 
one form or another, to lower sentences for crack cocaine dealers, 
largely because of their view that the differential between crack 
and powder cocaine sentences was too great. 
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President Clinton endorsed the recommendation sent by the last 
Sentencing commissioners. The first one, though, that occxirred was 
opposed by us here in Congress. In fact, we passed a bill blocking 
it, and the Rresident signed it into law. He, too, opposed it. I am 
personally inclined to believe or to agree with those who say that 
the differential is too great. But it has always seemed to me that 
it would be as possible to address this problem by making powder 
sentences tougher as to making crack sentences more lenient, par- 
ticularly because I think the message which is sent when you 
downgrade sentences for drug dealing to yo\mg people is a particu- 
larly harsh message or at least one that I think leads to potential 
misunderstandings. 

And so what I would like to do is just to ask each of you, if you 
would, to give me your views with respect to those proposals. Cer- 
tainly, I’m sure in the context of your work as judges or in the pri- 
vate sector or in the Commission that you have looked at this. I 
do not want to try to create, as I said, a Sentencing Commission 
action here today, but I would like to know yoiu* thoiights on the 
proposals that have been sent, since I am sure you have given that 
some thought in contemplating taking these jobs. So we will start 
with you, Mr. Steer. 

Mr. Steer. Well, Senator, I think at this point it is very much 
an issue for Congress and not our issue, except perhaps in one re- 
spect. The Sentencing Commission has a wealth of data that it can 
draw on to provide information as Congress may ask us to provide 
to help the Congress in analyzing how it wants to deal with that 
issue. 

But the Commission has responded to the second directive and 
sent up a range of recommendations for you to consider, emd it is 
now, as some would say, the ball is in Congress’s court. 

Senator Abraham. Well, do you have any personal views on the 
proposal that has been sent? 

Mr. Steer. Well, I was generally comfortable with the second 
rauige of recommendations. Of course, I was acting in a staff role 
at that time. But the second set of recommendations recommended, 
as you know, some change in crack cocaine penalties and also a 
narrowing of the gap by raising penalties for powder cocaine, as 
your legislation would do. So it is somewhat in the same ballpark 
there. 

Senator Abraham. Judge Sessions. 

Judge Sessions. I also agree that this is really an issue that is 
within the discretion of Congress. I have not heard, I have read the 
1995 report. I have also read the 1997 report, as well as Commis- 
sioner fflasek’s [ph.] concurring opinion I think to the 1997 report. 

And what strikes me is that there was a reason for the disparity 
between crack cocaine and powder cocaine fhat was decided upon 
by Congress. And I assume that that related to the addictive qual- 
ity of CTack cocaine, the risk of violence that goes with crack co- 
caine, et cetera. I am not aware that — ^I have not reviewed all of 
that background material. And I have not, in a policymaking capac- 
ity, really been able to assess that until— and I cannot do that, I 
do not think, until I have really heard what the background is to 
that. 
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I have passed on the constitutionality of the disparity, and that 
comes up on a fairly regular basis. But until I have really heard 
all of the clinical research, as well as the sociological impact of this 
kind of drug; that is, crack cocaine, I could not give you a sense. 

Senator Abeaham. Do you have, I mean, in terms of just general 
views — and, again, this is to the whole panel — about the lowering 
of the pen^ties for crack cocaine? I mean, that is obviously part 
of that proposal. You do not have any 

Judge Sessions. I think the proposal essentially was to increase 
the minimmn for the mandatory minimmn. I thiim that technically 
was it. 

Senator Abraham. Yes. It basically was to reduce the disparity 
from the current level, in terms of the threshold for mandatory 
minimum, by making the threshold higher for crack cocaine, and 
for powder, to reduce the lower threshold so that the ratio would 
be closer. 

Judge Sessions. In other words, increasing the 5 grams to 25 
grams to 75 grams, et cetera, and then reducing the powder co- 
caine. I mean, again, there is a massive amount of research on the 
addictive quality of crack cocaine and also on the danger to really 
vulnerable commimities, it seems to me. And I am not familiar 
with that. I hate to decline to answer the question. All I can say 
is that I really would like to study that issue, and I would also like 
to hear all of the input from the various other commissioners. 

Senator Abraham. Mr. O’Neill. 

Mr. O’Neill. Senator, I was actually here working in Congress 
as a staffer, working on that specific bill, in fact, wilh counsel on 
yomr staff as well that blocked the Sentencing Commission’s initial 
proposEd. 'The difficulty, I think, that I have always had with this 
issue is that most of the evidence, both for the disparity and for 
the perceived imfaimess has been amecdotal. There has been ve^ 
little really good, hard data either to justify a disparity or to justify 
a narrowing, frEinkly. 

We start out with the baseline, obviously, that the two thin^ 
have bepn quite different; the 100-to-l ratio that everyone is famil- 
iar with. I think it is important that the Commission act upon 
what Congress has directed, euid Congress has made it fairly clear 
that it recognizes a problem, that perhaps the two sentences need 
to be narrowed, but that there ought to be some differentiation. 
What the terms of that differentiation ^ould be I think is some- 
thing that the Commission is, frankly, designed to do, and that is 
to undertake a real study to determine what basis there is for the 
differentiation and how great that differentiation should be. 

Senator Leahy. Coiild I just interrupt? 

Senator Abraham. Svue. Gfo ahead. Yes, please. 

Senator Leahy. Mr. O’Neill, incidently, nice to see you back here. 
I am sure you feel familiar in this room. 

You do not have any questions that the Congress h^ the ability 
to set a disparity in penalties in crack and powder; is that correct? 

Mr. O’Neill. No sir, none whatsoever. 

Senator Leahy. And by the same token. Confess could narrow 
the disparity within its legislative powers if it wished to. 

Mr. O’Neill. That is correct. 

Senator Leahy. And, Judge Sessions, would you agree with that? 
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Judge Sessions. Absolutely. 

Senator Leahy. And Mr. Steer. 

Mr. Steer. Absolutely. 

Senator Leahy. Judge Kendall. 

Judge Kendall. Sure. 

Senator Leahy. Judge Johnson. 

Judge Johnson. Absolutely. 

Senator Leahy. Judge Castillo. 

Judge Castillo. Yes. 

Senator Leahy. Judge Murphy. 

Judge Murphy. Yes, Senator. 

Senator Leahy. Thank you. 

Thank you, Mr. Chairmein. 

Senator Abraham. Thanks. And I would agree with that. That is 
correct. Congress may set these standards. The question I am try- 
ing to get at is the feel that members who are going to go on the 
Commission have about the notion of the reduction of or the mak- 
ing more lenient of sentences for drug dealers and just trying to get 
a feel for what people’s attitudes are. And I realize, and I appre- 
ciate that clearly we are not trying to — am not asking you to for- 
mulate a new policy. I am asking you to comment on a proposal 
that has already been put forth by predecessors on the Commission 
to get a sense of what your attitudes are about such a proposal. 

So, Judge Kendall, if you have any thoughts, that is fine. And 
if people are not prepared, that is obviously 

Judge Kendall. Well, I would just say, and I am certainly not 
going to duck, dodge or bob or weave. It is true that there is a lot 
of debate out there. It seems that everyone seems to agree that 
something ought to be done. And while what Michael said was that 
a lot of the evidence out there is anecdotal about some parts in our 
society feeling like that this issue that the criminal justice systems 
reeks unfairness as to them, I think that whether that is right or 
wrong is really besides the point. If the perception is there, the per- 
ception becomes all of our reality, and that is something important 
that needs to be addressed in one way or another. 

Whether or not that solution is to lower crack guidelines, that, 
as was said, the ball is in Congress’s court on that, and I know that 
politically that might be a very tough thing to do. One solution, I 
know, Mr. Chairman, that you have a bill pending at this time that 
provides one solution, which is to narrow that gap by raising pen- 
alties for powder. And I really do not know that I have a strong 
sense, one way or the other, about which way to go, other than to 
say that at least some people out there see it as a big problem, and 
it erodes confidence in the criminal justice system, and that is a 
concern. 

By the same token, I am also aware, and I think the evidence 
is more than anecdotal, that crack is really nasty stuff that is high- 
ly addictive, that is associated with much violence. And the victims 
of whom are almost exclusively in inner-city communities. And so 
I think that any tinkering with what we have now should be very 
well thought out. 

Senator Abraham. Judge Johnson. 
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Judge Johnson. As Senator Leahy said, Congress has the right 
to create these disparate sentences. The Supreme Court has said, 
yes, they can. The Circuit Court says, yes, they can. They can. 

Now, as I understand it, that when the last Commission sent to 
the Congress its recommendation to lower the penalties of crack to 
fit the powdered cocaine, there was a 4-to-3 vote. And even the 
three who voted against it agreed that there should be a chan^. 
So there is a consensus that there should be a <hange. The ques- 
tion is what should that chaise be? Should it be the change that 
you have expressed in your biU? Should it be sometiiing else? I do 
not know. I have not read all of these other proposals. I think I 
agree that there should be some change. But, number one, we have 
the problem that if we are nominated, there is going to be so much 
on our plate that when will we get to it. We have to look at your 
proposal in great depth. We also have to look at the other pro- 
posals. And then I think that we would come to some sort of a con- 
sensus, hopefully, emd then submit it to the Congress. 

But as I understand it, as someone said earlier the ball is in 
Congress’s court, there is something before the Congress right now. 
I do not know what it is, but there is something tefore Congress, 
in addition to your biU, Mr. Chairman. 

Senator Abraham. Judge Castillo. 

Judge Castillo. Yes. As I understand it, this is not before us if 
we are confirmed. But if I understand your question, looking at the 
1995 proposal and then looking at the 1997 proposal, of the two, 
personally, I would have favored the 1997 proposal. I do think that 
Judge Kendall raises a very important point, and that is the per- 
ception that the criminal justice system is xmfair on this issue, and 
that is a perception that I think is deeply felt by members of mi- 
nority communities. 

And I think to the extent that that perception, whether real or 
imagined, can be dealt with or at least if the disparity is to con- 
tinue, as is, which I think would be a mistake, I think everyone 
^ees that the disparity needs to be corrected. As to how to do it, 
I think that needs to be very carefully studied by Congress or if 
you, in your discretion, direct that issue to the Commission, and we 
are, in fact, confirmed, that is going to be another issue we are 
going to have to deal with again. But I think histoiy shows that 
two Commissions have grappled with the issue two different rimes 
and came up with different solutions. And, obviously, it is a matter 
of public concern and needs a lot of study and, ultimately. Congress 
is going to be the final decider. 

Senator Abraham. Judge Murphy, now that we have let you be 
the last person for a couple of times, we will turn to you for the 
final woiri on this question. 

Judge Murphy. Mr. Chairman, I would say, first, that it is much 
more relaxing being the last one. [Lau^ter.] 

But I was thih^g I do not want to repeat what others have 
said. But I was a district ju<^e for a long time, and I have seen 
firsthand the havoc that has been created in families and in neigh- 
borhoods by crack. And I imderstand tiie basis on which Congress 
made the determination that it did with the amoimt of crack that 
it had in the mandatory minimum statute. 
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I think, as you said at the very beginning, everybody is feeling 
there needs to be some adjustment. And I hnow that your piece of 
legislation, one of my senators, Senator Grams, was an original co- 
sixjnsor of it, and I think tJiat is a reasonable, personally, I think 
that is a reasonable way for Congress to go. And I agree that the 
ball is in Congress’s court, and it may well be that we are going 
to have this again in the Commission, and then we have to put our 
commissioner hats on and consider all of the comments. 

Senator Abraham. My concern, and I think maybe Senator 
Leahy and I might disagree on this issue a little bit, but the con- 
cern I had was when the original proposal came from the Commis- 
sion, which weis, in effect, to make the crack sentences about 100 
times more lenient in order to eliminate the disparity; that it 
seemed to me to send a terrible message. 

The second proposal said, well, they do not have to be equal, but 
we will move each of them together a little bit to tiy to create a 
better ratio. I think we ought to do something, I mean, I am on 
record very strongly in support of trying to eliminate a lot of that 
disparity, both because I do think lliere is a perception problem, 
but also because I think it has created a situation wherein you 
have the sort of abnormality that some people who are higher up 
in the drug chain are getting lower sentences than people who are 
at the bottom of the chain. And certainly that is not, presumably, 
the kind of structime we want. 

So it is interesting. I appreciate all of your comments, and it is 
certainly something we will continue to wrestle with here in Con- 
gress, and I cannot foresee what will happen with respect to the 
Commission, whether it wiU come back in your direction or not. 
But we will certainly be putting time in on it, I am sure. 

Let me ask Judges Johnson and Castillo for each of you to com- 
ment on whether you think District Court judges currently have or 
should have the opportunity to greint downward departures on the 
basis of cooperation with the prosecution by a defendant in the ab- 
sence of a prosecution motion. This is another issue that started to 
develop of where sort of a judicial action taken in the absence of 
it. I think that the DC Circuit briefly ruled, but then I think 
changed on this, that district judges might have unilateral author- 
ity to make those departures. And I wonder what your thoughts 
are about — anybody else who would want to comment certainly 
can, but I would ask each of you to comment, if you wouli 

Judge Castillo. I think the American College of Trial Lawyers 
has come up with that proposal, and I think other lawyer groups 
have come up with that propos^. But to my knowledge, no coiui; 
has seen that the guidelines reqxiire that. So it would mean a fun- 
damental change in the guidelines. 

Is it necessary? Well, I think that would have to be studied by 
the Commission. I could see arguments in favor of doing that, given 
the fart that we have appellate review. So if there was abuse by 
any District Court judges, it would be corrected by the Circuit 
Courts. But by the same token, I could see that a lot of prosecutors, 
and I was a prosecutor for 4 yeairs, believe that that, along witti 
the charging decision, is something that is strictiy within their db- 
cretion and the discretion of the executive body. So I think we 
would need to have a balanced approach of input from the defense 
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bar and the prosecution bar and deliberate and determine if that 
t 3 rpe of fundamental change was necessary. 

Senator Abraham. Judge Johnson. 

Judge Johnson. I was a policeman for 12 years, I was a nar- 
cotics prosecutor for New York City for 16 years, and an assistant 
U.S. attorney. I have been a judge going on 9 years. So I have some 
familiarity with this particular problem. 

I received the same thing Judge Castillo received, a proposal by 
the American College of Trial Lawyers recommending this. I 
thought it was very interesting. If such a change were to take 
place, I think that that would be something that Congress would 
have to consider. Because I do not think that the Sentencing Com- 
mission could do this. I think that there should be hearings, I think 
there should be testimony and evidence to support the positions of 
both sides, ^d then Congress will decide whether that is possible. 

I agree with Judge Castillo, if this did occm by a judge, it would 
probably have to be extraordinary circumstances because the judge 
usually knows nothing about the case until the case came to bim- 
And then there would be the checks and balances that are so plen- 
tiful in our form of Government. And if some judge went off half- 
cocked, the Court of Areals would address that issue. But I think 
that is something that Congress is going to have to address. 

I do not know whether you have seen that particular proposal. 

Senator Abraham. I have heard about it. I am familiar with the 
DC Circuit 

If anybody else wants to, you may. I have some other questions 
here, and I do not want to keep this thing going too long. But if 
there are any volunteers, that is fine. 

Judge Sessions. Well, I would just say that there is clearly noth- 
ing in the guidelines which authorize a District Court to depart at 
this point, and the Circuits are universally holding that that would 
be totedly inappropriate at this point. I do laugh at the liiought 
fi'om Judge Johnson, that there is a judge in this world who would 
go off “hEilf-cocked.” [Laughter.] 

Senator Abraham. Judge Kendall. 

Judge Kendall. In 7 years on the Federal bench, I have never 
had anyone ask me to do this. And when you sit and think through 
how this would play itself out in the real world, I think that this 
very well may be much ado about nothing. 

The only way, conceivably, that this could come up is if you had 
a prosecutor dumb enough to cut a deed and to give a person in a 
plea agreement a substantial assistance departure. If &ey did so, 
the person assists, gives truthful and accurate information, pleads 
to other intelligence evidence, other prosecutions, and then that 
prosecutor pulls the rug out from under them. It becomes a self- 
policing dem, where that prosecutor, who has then lost all credi- 
bility with the defense bar, is dead, and no one is ever going to co- 
operate with them again. 

Senator Leahy. To say nothing about losing a little bit of credi- 
bility Avith the judge, too. 

Judge Kendall. Oh, absolutely. Which I think is, in no small 
measure, while some may talk about this in the cosmic sense, in 
7 years, I have never had such a request. 

Senator Abraham. Does anybody else want to comment? 
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[No response.] 

Senator Abraham. Judge Kendall, let me just ask you about 
some comments you made about sentencing guidelines in a case 
c£dled United States v. Gamer. You said there, “Though not in view 
in this case, a like concern is prosecution of historic State cases in 
Federal Court because a selected defendant will almost always re- 
ceive harsher punishment under the Federal sentencing guide- 
lines.” 

Now, I do not want to interpret beyond a certain point here, but 
the way you put it seemed to suggest that you thought that the 
fact that Federal sentences are generally higher than State sen- 
tences might be a problem. And I am wondering if that is the point 
you were making or if 

Judge Kendall. In Texas, Mr. Chedrman, they absolutely are be- 
cause, in Federal Court, 20 years is 20 years, and in the Texas 
State system, 20 years is not 20 years, .^d so I do think people 
tedk about, and I do not necessarily know that I agree with this, 
prosecutors have always had — it is their call as to what is brought. 
The Supreme Court established that in Bordenkircher v. Hayes 
[ph.j, in 1978, that those calls are prosecutorial calls as to whether 
a prosecution is brought or not. 

It is true, however, that when you have that kind of disparity be- 
tween a Federal system and a State system, and law enforcement 
has its choice, that you still have that disparity out ihere. 

I wiU say to you I am at a disadvantage here because I have no 
independent recollection of the case or the quote or the context. But 
I would say that you do, in my State, see a wide gap, particularly 
with gun criminals. Now, that gap is narrowing, I might add. 

Senator Abraham. I guess I am trying to discern tf you have an 
inherent problem with the fact that the Federal system might be 
tougher or has been tougher than the State system or if it was 
just 

Judge Kendall. No, I do not have a problem with that. 

Senator Abraham. Judge Sessions, let me ask you about one of 
your cases as well, which is U.S. v. Frias, F-r-i-a-s. i^uad what I 
know of the case comes from the Court of Appeals’ opinion. So if 
I have got anything wrong, it is their fault, not mine. I am just try- 
ing to interpret their ruling. 

Judge Sessions. Would I dare say they got something wrong? 
Never. [Laughter.] 

Senator Abraham. Right. I will not let you say that, but we will 
find somebody, a third party to raise that. But as I understand the 
case 

Senator Leahy. Not the other Senator here. Tliat is my circuit. 
[Laughter.] 

Senator Abraham. As I understand the case involved the convic- 
tion of a drug dealer who was convicted of cocaine distribution with 
two previous felony convictions, one of which was for assault with 
a deadly weapon and one for cocaine dealing, and he also had two 
misdemeanor convictions. This made him a career offender under 
the sentencing guidelines, which could have led to his being in pris- 
on for a very substantial sentence, even after a downward adjust- 
ment for acceptance of responsibility. 
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You imposed a sentence that was substantially below that main- 
ly because, at least as the Second Circuit explained or attempted 
to explain your decision, they indicated that you felt that because 
he had previously felt light sentences for his earlier offenses, it was 
not fair to suddenly treat him as a ceireer offender. 

The Second Circuit reversed on this and pointed out that the 
guidelines take the opposite view; that somebody who has had the 
benefit of prior lenient treatment is not entitled to such treatment 
in perpetuity and that the demonstrated failure to respond to such 
treatment may, iu fact, be grounds for an upward departiire. 

And I am just interested if you have resentenced Mr. Frias, if 
you have recollection of the case, and if you do not — ~ 

Judge Sessions. No; I do. 

Senator Abraiiam. And what sentence you imposed as a con- 
sequence. 

Judge Sessions. Well, let me go back. Actually, this was 

Senator Abraham. Sure. And please, if you want to elaborate on 
this, that would be fine. Again, I am going off of the Second Cir — 
an opinion, and I do not want to 

Judge Sessions. The defendant’s name was Frias. The case was 
Dehada [ph.], which is the same case that was raised by Senator 
Thurmond. And it is the one case that the Government appealed 
of mine in 4 years, and it resulted in a reversal. But let me just 
give you some back^oimd. 

Senator Abraham. Sure. 

Judge Sessions. This was a defendant who was fi"om the Domin- 
ican ^public, who was from New York City, who was convicted on 
two felonies, received sentences in the State system of probation, 
first, and then 90 days. I think it was 90 days. 

He then came to Vermont, and he was convicted of selling a 
small quantity of powder cocaine, as I recall. Although I have not 
read the opinion recently. And because he had received two prior 
convictions, he was facing 15 years, approximately, in prison. Not 
only that, but he was going to face 15 years in prison, and then 
as soon as he finished the 15 years, he was going to be deported. 

I thought to myself a number of things. But I thought, in par- 
ticular, that it seemed unusual that we would be paying for some- 
one in the Federed system for that long, and then send them to the 
Dominican Republic. But I actually did not grant the downward de- 

g arture just on that one groimd. It was, although I must say it was 
•om the bench, and it was not written, it was xmartful. I actually 
used totality of circumstances imder 5(k)(2.0). 

And what happened is the Second Circuit went through those, 
said that I could have considered some of those factors, not other 
factors. Some of those issues had not been resolved at that point. 
They were resolved by that opinion. And they indicated, as I also 
had foimd, that extraordinary family circumstances did not justify 
departure. As a result, they reversed. 

We went back to resentence. The Government ^eed that there 
should be a departure, to some extent, in light of his family cir- 
cumstances and also in light, quite frankly, of the fact that he was 
going to be deported to the Dominican Republic. So we all dis- 
cussed it, there was a departme to 10 years to serve, and then the 
defendant appealed. So it is on appeal at this point. 
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Senator Abraham. OK All right. Well, I appreciate that. Because 
I sort of wanted to clarify whether it was your general view that 
somehow the repeat offender should somehow quad — that because 
the previous offenses had been of a lesser sort, that the somehow 
would set in motion a pattern where you would, therefore, dis- 
qualify someone from being treated as a pattern offender or career 
offender. 

Judge Sessions. Oh, absolutely not. This was much more of a to- 
tality of circumstances. And, in fact, I have treated persons con- 
victed of three drug offenses extraordinarily seriously. 

Senator Abraham. Thank you. 

Judge Murphy, let me ask you not a case, but just sort of an in- 
teresting feature about the nomination you have received as the 
Commission Chair because it does not seem to have an expiration 
date. And I am just curious as to whether yom understanding is 
that you are being nominated for one or two terms as Chairman? 

Judge Murphy. Well, it is my understanding that the nomination 
is for one 6-year term. I would imagine that there is some docu- 
ment that has it — I have not seen an official document. 

Senator Abraham. We will get you the appropriate document and 
see if there is some way to clarify that. 

Mr. O’Neill, let me ask you, and we are getting to the end here, 
so I will tiy to speed up. But one of the things that I look at, as 
I consider each of the various nominees here, is their own personal 
experiences in areas where sentence experience comes into play. 
Obviously, most of the nominees are judges, and obviously Mr. 
Steer has had a very extensive experience in the Commission itself. 
Your experiences are in somewhat different areas of the law. 

And while I certainly do not want to call an^hing that is not 
within the context of either the Commission or judicial experience 
disqualifying, I think it would be interesting to me to hear what 
you believe to be the perspectives you might bring based on your 
bacl^oimd, which has not been in this area as much as the other 
candidates or even close, in some of the cases, to this nomination. 
And I say that with great respect for the things that you have 
done, certainly working here on this committee, which a lot of us 
benefitted from. And it is not meant to be a disrespectful inquiry, 
but I would like you to comment. 

Mr. O’Neill. I was going to say, yes, that one lame job I had in 
Congress should disquMify me from any service. [Laughter.] 

No, but, Senator, I think I have been blessed to be able to serve 
in all three brainches of Government, and I have done so largely as 
a Government student and looking at the operation of organiza- 
tions and the way in which Government functions. That has led me 
ultimately to an academic career. My interest in this area is pri- 
marily an academic one. 

I think the two things that I bring to the Commission that are 
perhaps somewhat different from those with whom, if I am fortu- 
nate enough to be confirmed, that I will serve with, is first and 
foremost the opportunity to have worked here for some ti m e on the 
Hill and having some sensitivify to sentencing issues and criminal 
justice and criminal law issues in Congress, and having that sort 
of an opportunity to judge and imderstand that Congress is, in fact, 
in charge, and that we are not, as Justice Scalia called us, in dis- 
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sent in Mistretta, a jimior varsity legislature; that we really do op- 
erate at the behest of Congress and that Congress is, in fart, of td- 
timate authority here. 

Secondarily, I think an academic perspective is an important per- 
spective to bring to bear on this Commission in the sense that too 
often it may be the case that if someone has been a prosecutor for 
a long time or a defense attorney for a long time, you can become 
very set in yoiu" ways and set in your notions. It is good, I think, 
at least I believe it to be good, to bring sort of a fresh and open 
perspective to many of the issues that will come before the Com- 
mission. I think two of our previous commissioners, Eileen Nagel 
and Michael Block, were both people who did not hold J.D. degrees 
at all and had no legal experience, largely because of their aca- 
demic backgroimds. And I think that is the perspective or the 
slightly fresher, different perspective that I would bring to the 
Commission if, in fart, I am confirmed. 

Senator AbRAHAM. Th anks . 

Mr. Steer, I do not have any specific questions to ask you today 
because 

Mr. Steer. Well, thank you, Senator. 

Senator Abraham. I look at yomr background here, working on 
this Commission. And Senator Thurmond told me, if I asked you 
any questions and he was not in the room, he would be dis- 
appointed. 

I do have a couple of other general questions, and instead of 
going through them here, I think what I wUl do is submit them in 
writing. And we will leave the record open for other members who 
might want to. But let me just give you a bit of a heads-up on one 
of them because it would pertain to the District judges. 

I am interested in knowing from each of you, if you would take 
a little time to kind of look back through your own cases, as to the 
number, the percentage, roughly, of sentences in which you have 
granted departures and a sense of both up, as weU as down, as to 
how often you have done that and the general circumstances. I 
would appreciate knowing that. 

And, Mr. Steer, if I co^d ask you, again, not today, but perhaps 
you might have some information as to what the typical pattern is 
in terms of departures for the District Courts of this country. If 
there is that information available, I would like to have it. And I 
will submit, as I said, aU of this more succinctly in writing. 

(The prepared questions of Senator Abraham me located in ap- 
pendix.] 

Senator Abraham. I have no other questions for today. I want to 
thank you aU for being here. I appreciate it very much. I have had, 
as I think most of you are aware, an ongoing interest in the process 
of the Sentencing Commission, as well as the general sentence 
guidelines and appreciate that you have given us the opportunity 
to get a better understanding of the people who will be soon serv- 
ing on this Commission, And I thank you for doing it, and I thank 
Senator Leahy for his cooperation. 

Senator Leahy. I have a couple hours of questions. 

Senator Abraham. And his questions will now take place. 

Senator Leahy. I have a couple hours’ worth of questions. 
[Laughter.] 
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I am airaid I may have to appear before some of yoixr court’s 
some day. 

I think we have had a well-worthwhile hearing. I would hope 
that whatever we have in fxirther questions could be answered very 
quickly because, as the Chief Justice has said in his statement, we 
need the Sentencing Commission to be up and running. 

And I would put Judge Wilkins’ letter to Senator Hatch and my- 
self in here, which he says he thinks this whole group is a very 
well-qualified group of individuals deserving a prompt approval by 
the committee and the full Senate. Judge Wilkins said he hopes 
that we will hurry and confirm all of you and get the Commission 
running. I agree. I worry very much about the potential of 61,000 
appeals that might start working their way up through the court 
system if we do not have the Commission in place, and that means 
all of you. And I think the U.S. Senate would have to bear that re- 
sponsibility if we do not have a vote soon on every member here. 

Prom what I have heard today, and 1 have sat through virtually 
all of this, I have read the reports of all of you, I know of nobody 
I could not vote for. And the Senate should do that as soon as pos- 
sible. I would ask to put Judge Wilkins’ letter in the record. 

Senator Abraham. Without objection. 

{The letter from Judge Wilkins follows:] 

United States Court of Appeals 

FOR THE Fourth Circuit, 
Greenville, SC, October 4, 1999. 

Hon. Orrin G. Hatch, 

Chairman, Committee on the Judiciary, U.S. Senate, Dirksen Senate Office Bldg., 
Washington, DC. 

Hon. Patrick J. Leahy, 

Ranking Minority Member, Committee on the Judiciary, U.S. Senate, Dirksen Sena^ 
Office Bldg., Washington, DC. 

Dear Chahman Hatch and Senator Leahy; I write in response to a request 
from the Chairman’s office regarding the pending nominations of the bipartisan 
slate of sentencing commissioners. While I personally know some of the nominees 
better than others, overall, it appears that tins is a very well-qualified group of indi- 
viduals deserving of prompt approval by the Committee and the full Senate. 

By virtue of my work as the first Chair of the United States Sentencing Commis- 
sion from 1985-;-1994, I am very familiar with the agency’s important statutory re- 
sponsibilities within our criminal justice system. Moreover, in my current role as 
the newly appointed Chair of the Judicial Conference’s Critnined Law Committee, 
which traditionally works very closely with the Commission. I have l»en made 
aware of a lengthy and growing list of unresolved sentencing policy issues pending 
before the Commission. These matters, memy of which stem directly from legislation 
enacted by Congress, will remain unresolved until commissioners are appointed and 
can undertake the necessary work of developing appropriate guideline amendments. 
It is, therefore, important that confirmation move forward swiftly so that the wiU 
of Congress can be carried out with respect to a variety of criminal laws recently 
enacted, as well as in regard to other issues such as the resolution of guideline cir- 
cuit conflicts that traditionally constitutes an important part of the Commission’s 
agenda. 

Among the unresolved issues awaiting Commission action are a number of meas- 
ures in which Congress tos specifically directed Uie Commission to develop revised 
guidelines to more effectively address particular kinds of criminal offenses. This list 
of directives from Congress includes the following: 

(1) the No Electronic Theft Act of 1997, requiring the Commission to completely 
revrate the guidelines for intellectual property offenses in order to strengthen pen- 
alties, ensure that the guidelines more adequately reflect economic harm, and there- 
by better deter these crimes; 

(2) the Protection of Children from Sexual Predators ^t of 1998, containii^ five 
specific instructions on enhancements that need to be added, or strengthening 
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amendments already existing, to the child pornography and child sexual abuse 
guidelines; 

(3) the Wireless Telephone Protection Act of 1998, directing the Commission to 
consider amen(^ents to the Adelines for fraudulent cloning of cellular telephones; 

(4) the Identity Theft and Assumption Deterrence Act of 1998, directing the Com- 
mission to consider the need for penalty enhancements for fraudulent use of identi- 
fication documents; 

(5) the Telemarketing Fraud Prevention Act of 1998, directii^ the Commission to 
substantially increase penalties for telemarketing fraud and, in partkulEir, tele- 
marketing conduct that impacted a large number of vulnerable victims and/or in- 
volved sophisticated means of perpetration or concealment. (In the case of this par- 
ticular Act, the last Commission in fact responded with appropriate amendments 
pursuant to the Act’s grant of “emergency amendment autnonty,” but umler the 
terms of that sp^ial authority, the amendments will lapse unless repromulgated 
under the Commission’s regular amendment procedures.) 

Additionally, there are a number of other important, recently enacted anti-crime 
measures that, while not containing express directives to the Commission, either 
will not be fully effective or will provide very uneven punishment unless the Com- 
mission follows through with amendments to update and conform ^e guidelines. 
Among the statutory man^s in this category are: 

(1) the Methamphetamine Trafficking Control Act, which increased mandatory 
m i nim um penalties for these offenses, but with respect to whici no co:^orming 
changes in the guidelines linked to the statutory minimums have been made (i.e., 
the existing guidelines continue to reflect the former, lower statutory penalties); 

(2) the “Act to Throttle Criminal Use of Gvms” which broadened 18 U.S.C. § 924(c) 
in response to the Bailey v. United States, 516 U.S. 137 (1995), decision to cover 
firearm possession in furtherance of a violent crime or drug trafficking and to pro- 
vide heightened penalties for brandishing or discharging sudi a firearm; 

(3) several new tax offenses aimed at protecting taxpayer privacy; and 

(4) the Defense Authorization Act of 1997 containing a “sense of Congress” expres- 
sion that the guideline penalties of nuclear, biological, and chemical weapon offenses 
should be increased. 

In the case of each of the above laws, the important crime control objectives that 
Congress sought to further simply will not be fully achieved until commissioners are 
appointed and follow through with appropriate amendments to the sentencing 
guidelines. 

to addition to implementing congressional will with regard to newly enacted legis- 
lation, the Commission has a critical, ongoing responsibility to carry out the will of 
Congress expressed in the 1984 Sentencing Reform Act, including the duty to main- 
tain, tosofar as possible, a uniform body of sentencing guidelines law. to Braxton 
v. United States, 500 U.S. 344 (1991), the United States Supreme Court expressed 
the view that, under the Sentencing Reform Act, the Commission has the initial and 
primary task of addressing intercircuit contocts in guideline interpretation, in order 
to ensure that unwarranted disparities do not develop as a result of varyii^ court 
interpretations of the guidelines, to the wake of the Braxton decision, the Commis- 
sion has endeavored to regularly address the more important guideline circuit con- 
flicts, although it has been hampered in recent years, first by a lack of a full com- 
plement of commissioners, making it difficult to achieve the requisite four votes to 
adopt any amendment resolution of a conflict, and within the last year, by Ihe lack 
of any commissioners at all. 

Today there are several dozen significant conflicts in need of Commission amend- 
ment action. Some of these conflicts pertain to the operation of the g^uideUnes them- 
selves ie.g. , the manner in which “loss” is calculated in measuring 3ie harm result- 
ing from an offense, or whether certain types of prior convictions should be counted 
in the defendant’s guideline criminal history score), while a growing number of con- 
flicts pertain to the circumstances under which a court can “depart” and sentence 
outside the guideline range (e.g., whether post-sentence rehabilitation and a defend- 
ant’s status as a deportable alien are permissible bases for downward departure). 
When circuit conflicts are left imresolved, the variance in case law from circuit to 
circuit frustrates the intent of the Sentencing Reform Act and result in unwarranted 
sentencing disparities among similar defendants. For these reasons, the Criminal 
Law Commttee has consistently urged the Commission to vigorously address guide- 
line circuit splits in order to promote a consistent body of governing law nationwide. 

The work of the Sentencing Commission is critical to a well-functioning c riminal 
justice process in our federal courts. Accordingly, I urge the Committee to act 
promptly and favorably on the pending commissioner nominees in order that the 
Commission can proceed with its important work. 
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With ^hest personal regards, I am. 
Sincerely, 


William W. Wilkins, Jr. 


Senator Abraham. And let me also say that, for purposes of expe- 
diting the process, I would urge or just simply propose that we 
leave the opportmiity for people to submit questions only through 
the close of business tomorrow. And in that fashion, you would 
have any inquiries that might be submitted immediately. Mine are, 
as I said, probably two questions, and we can probably do that 
today. 

{The questionnaires are retained in committee files.] 

Senator ABRy^iAM. But, again, thank you for being here and 
thai^ our audience, and those who participated as well, and the 
families. We appreciate very much both what you are doing here 
today and your service ahead. 

Thank you. 

[Whereupon, at 4:50 p.m., the committee was adjourned.] 
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QiffisnoNs AHo Answers 


!■ IJojWJ^b^CTetbaJiMuisboracWWUsfiumsnbeng? 

to Btamed Fmifihml v, Cas^ SOS VS. 83S (1992% tfee Ssspmae Casrt 
eoiuidered toe iteles* inieif«gt fn toe uoborn end Md that the ststa has toe 
{tower to restrict ahortien to protect toe life ef toe ftois. IfconSimed^Iwtoht 
follow toe Supreme Omrft precedent in toi* matte. 


2. I>o you believe that toe unborn child baa a constitutional ri^t to lito at ai^ ptdnt 
before Wito? 

Xn Ptsnned. Ferenthaad k SisS U.S. 833 (1992)^ the SnprmB Cessrt 
coasidatei toe balance between toe state’ Interest hi the poteitiality oflrama 
life and toe rights of toe mother. If 1 were sitting as a judge and this ^ne wa$ 
before me, X vmuld fohew toe {wesedest in JPbtPms^ imd would iMh 

to other relevant Supreme Court precedent for gnidanee, as notesmy and 
appropriate. 


3. Do you bdlieve that toe Paitial'Birto Abortion Ban AOtstoieh Confess has passed 

twice but whirii has been vetoed twice by President CUnton, is constitutional? 

I have not read toe Partial-Birtli Abortion Ban Act and am not famBlar with its 
specific provIrions. If it were to be passed by Congress and enacted into ls(w. (t 
would be entitled to a presumption td constitutionafity. 


4. Do you beSevetoat toe Second Amendment to the Constitudon ofthoUeHed State 

protects an individual’s tight to ke^ and bear atmit? Ifao, what are too imN,ifa^, 
of that ri^? 

The rights contained in the Second Amendment to toe CoisstltHtion may be 
appreciated from toe plabt meaning of toe words used. TheUntiU of toe right 
of individiials to he^ and bear arms have been addressed by toe 
Court in such eases as UnitedSieits n MSbr, 307 tJ.S. 174 <1939) and iettis m 
Ptrifoditote, 445 XI.S. $5 (1980). 
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5. Do you bellove tbe de&th penalty is constitutional? 

'Vts, sa so fteid tbe Dnited States Supreme Court, 


6, Do you have any personal, moral, or religious qualnss about cafordng the death 
p^i^ as a IbuM States District Judge? 

No, IT eemUmed, 1 would apply the law in nil eases without r^anS for my 
pemonab u>oral or rdigions views. 


7. Ifa U.S. District Judge oondudet that a Supreme Court ]»eeed®Bt is flatly arntrsuy 
to the Constitution, are there any drcumstanoes under whidi the Judge may refiise to 
apply that precedent to the ease before him or her? 

No. A. District Court Judge is bound to follow all rslovant preeedosi of the 
Supreme Couri. 


8. . ffyouwcK a Supreme Court Justice, under what circumstances would you vote to 
' ovmide a precedent of the Court? 

Hie .Snptmne Court is the only coint that can overrule Supreme Court 
precedent and then only in rare circumstances. See, fOr example, Brcmi k 
qfDldhcntfiwt. 347 D.S, 4S3 (1954). 
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Ricfawd Una’s Response to FoBow^m Onaaicm frowi S.eiMtgr Otasslav 


Question: So you beHeve (hat ihe judges of SieFedeid Ciicuit sboald strictly constnie 

Use Whistkbtower PnstectloiL Act? 


Respoaste: It is vltsliy impottsBt to BtaiDteoanee of tbe ti^aest staitdot& of 

accoaatfiSrilUy and beaesiy widtibi tbe fed«^ goveresi«®t that fedsuat 
governnuait employees wbo become aware of eonn^tUtm, abnses and 
otber wrongdoitig speak oat wi&oatfbar of mrSmtkmornsprSsala Tte 
WUsUeblotm* Proteetioii Act of 19S9 is Snt^ded to ssridiWt 


mechanisms to protect govemmaast employees who aipoae 
improprietiee in ^e workplace. It is Iraport^ lhat the jndges ef ^ 
Federal Csrsalt nndentsnd the intent of Ceogress and esmstrae &e 
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RsspcmssrfKoQaid A. QuasmtoFoUaW'l/p QuestimsafS^satorSniiSs Fagel 


1. SoyonbiSevethataBimboTticliSidbahisiismb^ig? 

Tbs Supreme Caait has mint os this issue in tbe casts of FUnsed Famiihood V. Cssey, 505 
U.S. 833(1992), and Webster V. Reprodueim Healdi Services, 492 U.S. 490 (1989). In ftose cases 
d>e court eoatsidered the interest of ths State in the unborn. Ifcoo&tneditwoaldbemy dn^to 
foUowtfae precedent (^tbeSiqireme Court If oon&zned I would a{)ply the Court’s hoUbigia 8:^ 
cases ass I would ^ly all relevant Supreme Court precedent 

2. Doy(WlieIieveffliattheiinbornda!Idhasacor!stitaijonalri|^ttoB&ata)syp<di)t 
bcSbioMrthT 

h Planned Parenthood V. Casey, 503 U.S. 833 (1992) the Suj^weCcarrthdd^nrt^ State 
does have an intp’cst in protecting life from, eonc^on. The state's ligM, die court beM, is limited in 
tfaa it may itot place an undue burden on the ri^tts of the mother. If conSnned, I would &Uow the 
binding precede in the Planned Parenthood V. Casey decision as I svottid all Sti^neav: Court 
precedent 

3. 00 yoa believe that the FaTtia!-3i7thAboidioisBanAct,whieJ>CMg7ess has passed 
twice but wMch has been vetoed twice by Presrdmt Ohrtwt, is omsdtntioiial? 

I am not familiar with the details or any oftbe actual language of the Pattial-Bildl Aboitian 
Ban Act It is, however, clear dost Ota holding in Planned Parenthood v. Casey, 305 U.S. 833 
(1992) , drat the Slate docs have the right to place some reaiiicti<ms on abortions after viabHily. Ihis 
right is balanced by the mother’s right not to have an undue burden placed upon her li^ of access. 
In addiition, if enacted into law, dse Partial-Birth Abortion Ban Act would enjoy a strong 
prenm^ition of oonstitub'onality. I svould consider any challenge to dse constitutionality cf any set of 
Congress in light of this strong presumption and of the Supreme Court precedent in dux area. 

4. Oo yon beheve that the SeeersdASEftendmeiit to the Conslitiilion of the United States 
protects ssn iisdividnal right to Ireep and bear arms? ff so, vriiat are the hmits, if any, of that 
right? 


hi intetpreting the Constitntion of the United States one must first locdctothe plain meaning 
of the smrds in the document itself. The Second Amendment states; “ A well regulated militia being 
necessaiy to die seesut^ of a free state, the right of the pe^e to keep and bear aims dsail not be 
mfiinged” The Supreme Court has in^cated that s<ane right to bear arms is gsiarshteed by this 
language in its opinion in the case of United States v. Miller, 307 US. 174 (1939). I would follow 
die precodettt set by the Supreme Court 


Responses of Ronald A Ouzman to Follow - Up Questions of Senator Smith 
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5 . Do yoD beSeve the deafii pesialty ii coicstitstiona)? 

Looking to the lenguage of the Constitution it is evident that capital punisbmeait is 
refeconced several times. Moreover, the Supreme Court has found, indie case of Gregg v. Geosgia. 
428 U.S. 153 (1976)tbatsuchpunishzneiit is constitutional. I would fbilow the Supreme Court 
precedent in this reg^ as in all olheis. 

6 . Would you have aitypersonsd, moral or religious qualm about enforcjng the daiSh 
pcnal^ as a United States District Judge? 

No, ifconfixmedl would follow Supreme Court precedent on this question and s^ly the 
death penalty. 

7. If a U.S. District Judge coneindes that a Supreme Court precedent is flatty omtraiy to 
the Constttution, are there any circKnutsraces under which the Judge may reSase to apj^ 
that precedent to flte case before him or her? 

No. A U.S. District fudge is bound to follow all Supreme Court precedent and if confirmed I 
would follow all such precedent. 

8. If you were a Supreme Court Justice, under what drcuxnstances would yon vote to 
overrule a precedent of flw Court? 

In Planned Parenthood v. Casey, 505 U.S. 833 (1992), die Supreme Court set out a standard 
for such atuations. It held that the Cotm should overrule itsetf only if its prior ruling should cosne to 
be seen to be so clearly enonoous '^that its enforcement was for that reason doomed.** 
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lU^KNtses of Willlant J. Hayn«e to quosticns from Senator Smith. 

1. Do you believe that in unboni child is a bumsn being? 

fti Phumed Pafeaihood v, Cestji, SOS U.S. $33 (1992) lod in fPebaier v. Seprodu^ne 
HeaitkSaviees, 492 U.S. *90 (1989) the Siq>iein« Court held fta a State fiossesses^ legd 
authority to protect the lifs of the fetus prior to birth and I will apply tlmseinocedeBto. 

2. Do you believe that the unborn child has constitutional right to life at any point before 
bsdi? 


In Webster and Casey, the Supreme Court held that in certain ciroumstances, a State may 
prohibit the abortion of a fetus absent a threat to the life or health of the moA^. 1 can bound to 
follow diQse precedents. 

3. Do you believe that Ae PartiahBUA Abortion Ban Act, which Congress has passed twice 
but which has been vetoed twice by President Clinton, is constitutional? 

I am unfamiliar wrA the provisions of Ais Act, but if enacted, Ate Act would enjoy a 
presumption of constituttonality. The holdings of Corey and Webster would be ipplieabie in any 
consideialioa of Ac constitutionality of Ate Act 

*. Do you believe that Ae Second Amendmmtt to Ae Constitution i^AeUnit»l States 

protects an individual rigA to keep and bear arms? If so, vrhat are Ae limits, if any. of Aat right? 

In Vntted States v. Miller, 307 U.S. 1 74 (1939) the Supreme Court analyaed Ae Second 
Amendment’s ptovistons on Ae right to bear arms in the conteat of a weU-regulated militia and I 
am bound to fellow Aat holding. 

5. Do you believe the deaA penalty Is constitutional? 

Yes, and Ae Supreme Court has so held. 

6. Do you have any persortal, moral, or religious qualms about enfiscing Ac deaA penal^ 
as a United States District Judge? 

No, ( have no such reservations. 

7. If a U.S. District Judge concludes tiwt a Supreme Court precedent is flatly contrary to Ae 
Constitution, are Aero any circumstances under which Ae Judge may refuse to apply that 
precedent to Ae ease befere him or her? 

No, a U.S. District Judge must fellow Supreme Court precedent 

8. If you were a Supreme Court Justice, under what circumstances would you vote to 
overmie a precedent of the Court? 

If I were a Supreme Court Justice, I would vote to overrule a precedent only in the rare 
circumstances where a precedent is clearly demonstrated to be erroneons and contrary to reason 
as in Brvmi v. Board of Education, 347 U.8. 483 (1 9S4), 
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Barbara M. Lyon’s 
Responses to FoUovr-Up 
Questions from Senator Smitb 

1. Do you believe that an unborn child is a human bdng? 

T beiievc tho propta' rale of a diauict j in addnsssing these sensitive issues is to follow 

applicable procedenU and utilize them to tcsolve the issues jsreseDted. The appUcaUs 
precedents at (his time are Webittr v. Rtpnxiuctiiie IJealthSenicesaadjPUomed Panatheod 
V. Casey, both of which have sustoned the general power of states to resttia abortions. X 
would, if confirmed, follow these and all other epplieabic precedenui. 

2. Do you believe that an unborn dsild has a constitutional right to lifo at any point befoce 
bit*? 

1 would address this issue by tefoo-ing to the precedents established by si^ericr comts, 
particularly the Supreme Court. Webster and Casey sustain tha state's power to lesttict the 
right to an abortion, which thus provides piolectioato foe fetus. 

3. Do you believe that the JPattial-Birfo Abeation Ban Act, v^ioh Congnass hes passed twice 
but which has been vetoed twice by Piesidenl Clinton, is constitutional? 

) am not foxmliar with all of the detaib of the Partial Birth Abortion Ban Act. Were 1 to be 
cutjriimcd and vrem the law to be enacted, if a constitudonsl challenge to it came before me, 
I would first presume its coQstilutiotudhy and then analyze foe language offoe statute, foe 
lai^uage of those constitiKional provisions cited in opposhfon lo end in soppml of foe 
statute, and tho applicable precedents, porticuiaily Webster end Catty, both of vfoteh 
sustained restriclions on post-viability aboitioBs. 

4. Do youbeKcvcthat the Second Amendment to tbeConslitutian offoe United States protects 
an individual right to keep and bear arms? If so, whw ate foe limits, if any, of that right? 

The Second Amendment wus the subject of analysis in the ease of IbifteJ States v. Ml/er, 
307 U.S. 174 (1939), wtuch uddressed the issue in the context of a wcU^cgulated militia. 
MUler is certainly binding precedent on district courts. 

3. Do you believe foe death penalty i.c constitudonal? 

The death penalty was detemiined by du: Supreme Court to be constitutional in Cregg v. 
fjeorgta, 42MJ.S. 163 { 1976), and I would certainly follow that preecdcK. 



300 


6. Do you have asy peisonal, moral, or tstigiouif qualms about snfineing the deaft pemdly as 
a Uiuted Stales District Judge? 

No, the conslitutionaliQr of the death penalty has been detetmined by (he Supreme Court, and 
I have no personal reservations about following tliose precedents. 

7. If a U.S. District Judge concludes dial a Suptemc Court precedent is flatly contrary to the 
Coasthidton, arc thme any encamstances under which the Judge may rolusc to an)ly that 
precedent to the ease before ium orher? 

No, ills the rote of an inferior court judge to follow ail binding precedents, without regard 
to his or her personal views. 

8. Ifyou were a Suiseme Court Justice, undo- what citcumstances would you vote to overrale 
a precedent at Has Court? 

If 1 were a Supreme Court Jusliee, 1 would vote U> overrule established precedent only when 
it became clear to me that the prior decision was manifestly wrong in light of the plain 
language of the Constitution. Court’s overruling of Ptessy v. Ferguoan, in JSnrm v. 

Board of Education, is such a case. 
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Responae of Judge Diana B. Murohv 


1. . Per All MeadnaaB 

I gather that there la a "practitioaera adviaory gropp' 
coaaiatlng of members of the defease bar that regularly provides 
the Ccramlssioa with Ix^pnt regardiag Its views for how the 
Suldellaes should be obaaged. What would you thlah of the idea 
of invitiag the national crime victims organisations to create a 
erixsie victims advisory group to serve a parallal fuaotloa with 
respect to victims of crime? 


I believe it is important for the Sentencing Commission to heeir 
the views of all those interested in the criminal justloe 
process. The Sentencing Reform Act Identified victims of crime 
as some of these interested parties, and I think they should have 
an effective way to consnunicace their views to the CotnmiBsion . I 
am liot familiar with exactly how the 'practitioners advisory 
group" functions, but I would favor inviting Input from national 
crime victims organizations. 


2 ^ For Judge Castillo. Judge Johnson. Judge Kendall, a nd Judge 

Sesslpuc, and . for Judea Murphy with respect to vour serviee as a 


Please provide a list of cases with citations in which you 
departed from the Sentencing Quidelinas in sentencing in either 
direction, excluding substantial aaslstBace departiuras, listing 
upward and downward departure cases separately. Xf the relevant 
opinion ia not readily available from published reports or 
alectronically through Lexis or Wsstlaw, please provide a copy of 
it to the CoBmittee. Alao please provide an approximate 
percentage of cases In which you have Imposed sentence that the 
cases in which you have departed in each direotlon represent, in 
whatever format the aentenelag Commission keeps this information 
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Answer# for Senator Abraham 
Judge Diana S. t&irphy 
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that makes it easiest to coa^aza to tj»« siiallar infossati^ it 
keeps oa satlenal averages. 


Since 1991 the Sentenoing Commission has collected data on 
district luc^e sentencing departures from the guidelines. Its 
raeords show the following percentages for tny departuree. 
excluding downward departures for subatancial asslstaneei 




1991 

; 2.4% 

Q% 

1992 

4.14 

a% 

1993 

10.94 

0% 

1994 

11. B4 

0% 


my findings of fact and conclusions for each guidelines 
sentencing were eet out in unpublished memoranda that ware filed 
iritk the olerk of court. Since the clerk sends files of cases 
closed for more than three years to dead file storage facllltiea 
outside the circuit, Z do not have access to such memoranda. Zhe 
Sentencing Commiasian records show departure# in the following 
cases, however: 

Pteward ijeoaxtura s 

Daniel Lee Seanson [SSK3.0] (Ko. 9100127) 


V.B. 

V- 

Michael Ssmon Kebinson f94A1.3l (Mo. 91000291 

tr.SL.. 

Yt 

DouoIbs Norman Haoen tI4A1.31 (Mo. 910DOE5) 

ir.e. 

V. 

nuansi Vauohn Lafkv [9381.2) (No. 91000651 

9 . 8 . 

Yr 

. Edward Josenh„^T'T-](2 [SPMJ 'I (M", *500071) 

u.s. 

JSU 

Kov aene..8ytaD [94A1.31 (Ho. 9300092) 

ff,8. 

Yr 

Manuela Blvlra feaai ■>] (wn. * 700 - 11 , 1 ) 

P.S. 

Vp 

Norman Franklin Oruhbs [a4A1.3) (Mo. 9200147) 

a*^ 

Yt 

John Richard Schneider [gSHl.S] (Mo. 9300018) 


2 




a. X »ould like to ask each o£ you to eoBBeut ob Whatbar you 
tkiok district court juds«s currantly bsvs the sutbority to grant 
downward dapartures on the basis of CBopsratlen with tbe 
preseeation by a defeadent witbout a prosecueian notion. 


oietriet court judges do not have the authority to grant such 
departures in the abaenca of a motion by the government. 


b. Z£ you ttalafc they lack that authority, do you think it mold 
be pazmisslbla for the Sentencing ComBilsaien to grant it, or 
vould suicb a ebaaga raguiro Congraaaionnl lagielation? 


Suob a change would require congressional legislation. 


e. Do you think sueh a change la dssirabla? 


No. 
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aB ggti<m,gp^gg»tegncijig_C«wiii»A«»lTOi«ga £g^ Smgfegy Hatch 


la 1B$7, Cetisramm «uieted the "Ho Sleceifosi.a Tbaft (HS7} Aet" 
ffloro e££oc1;ively dater diglCaX and onlina piseey of copyxlgltted 
wez'lcs. Than legialatioc Included a dlraetive to the Sentencing 
OojwilasloB that i&atzueted it to revialt the s^idellnaa 
applieabla to defandsnte eonvletad of Intelleenua pseperty- 
related cx-laaes in ordes to ensure that thay are ■ sufficiently 
Btrlngsat to deter such (] crime" and to "provide for 
consideration of the retell value and quantity of the Ibeme with 
respect to which the erlBta against intellectual pieeperty was 
cos^itted." This directiva, and Its specificity, reflected the 
concern on the part of Congresa that the anistlng guidelines' 
rallanos on the value of the infringing items both undereatlmatea 
the true eecaomic harm inflicted on copyright owners and results 
in penaltlea that are so disproportionately low that 17.S- 
attorneys are sis^y UBWilling to prosecute such eases. Oesplte 
Congress’ directive, the old guidelines remain in place 
unamended. The result is that today, nearly two years later, 
there has hoen only one case brought under the HET Act, and 
electronic piracy continues as a significant and growing ceneem. 
If confirmed, do you Intend to awhe iaplemantation of the BST Act 
directive a priority, and more apeclfleally, will you ccamit to 
moving ea^editieusly to ccoplate revision of the applicable 
sentencing guidelines as directed by the HEX Act and to do ao in 
a mannas that Is consistent with Congress' intent to provide 
iss>roved deterrence in this area? 


Xhe Sentencing ComslBslon should implemanc Congressional 
directives in e timely way, and if confirmed, 1 plan to make the 
Ho Electronic Xheft Act directive a priority. 1 understemd 
Congress is coneemsd to have improved deterrence in this area, 
and 1 commit to move expeditiously towards a revision of the 
applicable sentencing guidelines with this in mind. 
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X sen eoncaxsed about tha sxemixm problam o£ idcmtit;' tlseft nd 
ldantlt|r fraud. !!%« Identity and Ae<H^ibl«a SeterreiKse £oc 

of last dlrsotB tbo O. a. SautoBolag CoosniBSioa <1TBSC) to review 
sad fiSKutd Federal aeateaieiss guidellaea to provide aa appropriate 
panalty for offaisaas luvalviag ideatity tbeft and Idestlty fraud- 
&ewevsr< in tbe abseaeis of Cesaiaaloaera. ^se hae not ^etut so. 
Thia, in tors. lias impeded the ability of law enforeeiBant 
agmoies to prosecute sueb eriaes. l>o you believe tbat Identity 
tbeft and identity fraud are serioua erlsmay If you arc 
oonfiraied, aan you ooesBlt to ferstulating sevara penaltiaB for 
tbls oriaeT 


1 believe that identity theft and identity fraud are serioua 
crimes and deserve serious penalties. If confirmed, I will work 
with fellow Commissionezs to address these serious c^icams 
and follow the directive of Ccmgress. 


5 
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Jwdgff Raben Cwtaio’j Answers to OwestioBs from Senator Abrafcaa 

!QB-«igsa 

I fliai there is a ’'practitioners advisory groiq>" consistiag of members of the 

defense bar that tegulaily provide the Censnission with input s^Eaidii® its ^dews 
fill bow the Guidelines dtould be changed. What woold you diink of die idea of 
inviting the national crime victims organizations to create a cniine victims advisory 
group to serve a parallel iiinctioc, with respect to victims of crime? 

Answer 

I believe the idea of inviting the national crime vie&ns oiganizaticms to meate a 
crime victims advisory group is a good idea which should be undertaken by the 
Sentencing Commission. Overall, IbelievethatsveryoneaffectedbythcSaitencing 
Guidelines should he given a formal and infonnal opportunity to present tibeir views 
to the Commission on a regular basis. 


f2s@£IS!i 

Please provide a list of cases with citations in which you departed from the 
SsitBnoing Guidelines in sentmeing in either direction, exchiTting substantial 
assistance departures, listing upward and downward departure casts separately. If 
the relevant opinion is not readily available tirompublished reports or electronically 
tiiTOUgh Lexis orWesf law, please provide a copy of it to the Committee. Also please 
provide an approximate percentage of cases in which you have imposed sentence that 
the cases in which you have dqiarted in each dhection represoit, in whatever fonuat 
Ha Senteidng Omiinission keqis this infatmation that makes it easiest to compare 
to the similar information it keqrs on naticmal averages. 

AiiisEa: 

Neither our Court nor tte Sentencing Commission keeps oon^lete and accurate 
reemds for all sentencing by individual judges, hostead, these records (wlni^ mt 
often incomplete) are tapt on a ciicuit and district court baas. On fiie Hi>d« of 
records that were made availshle to me by tiie Sentoneii^ Commi»ion. I have 
determined that my ovenll d^artuia record appears to be ju« below tiie Circuit's 
nozin. According to tirese Inruted records, in my live years as a district court judge 
I have only departed seven times out of a total of 108 cases. Six of these departures 
urere downward arid one departure was trpward. AH oftiiesededrimis were issued 
&om die bmuh and did not resttitin written opinions. Not»ofti»se departures was 
aipealed. My overall dtparturento is len&an five percent 
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Cag«Ilo*» Amwer to OnertioB ftma S««ator Eatcte 


In 1997, Congress enacted the "No Blecttonic Thejfl (NET) AcT to more efifccSively 
deter digital and online piracy of copyrighted works. tW l^Mation inciuded a 
directive to the Sentencing Commission that instructed it to revisit the gnidelises 
r^licabks to defirndants convicted of intdlectual ^operty-rdated crimes in order to 
ensure that drey are "suSScientiy stringent to detnr such crims" ^ to "provide Ssr 
consideration of the retail value and (juantity of the itema with respect to whi^ the 
crime against intellectual property was oommitted." This directive, and its 
specificity, reflected the concern on the part of Congress that die eids^mg gtddelines' 
reliance on die valne of the infringing items bodi underestimates die true ecoitomic 
hann infKcted on copyright ownos and results in penaldes diat are so 
disproportionately low that U.S. attorneys are simply unwilling to prosetmto such 
cases. De^te Congress' directive, the old guidelines ratnain in pla^ unamended. 
The result is ih^ today, nearly two years later, diere has been only one case brought 
under the NET Act, and electronic piracy cootinues as a significant and growing 
concern. If confirmed, do you intoid to mdce implementation of the NET Act 
directive apriority, and more specifically, will you commit to moving expeditiously 
to complete revision of the applicable sentencing guidehnes as dheeted by the NET 
ACT and to do so in a manna: that is consiareot with Congress' intoit to provide 
inqsoved deterrence in this area? 


AB£2£S£ 

I believe the Seasencing Commission should give top priority to all pending 
congressional directives. If I am confirmed, I will endeavor lo mqieditiously 
complete fire revisions of the applicable Sentencing Ouididines as directed by the 
"No Elsctronis Theft (NET) Act" in a manner which is firlty consistent wifit 
Congress' intent to improve overall detenr«ice in this cril^ area. 
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Gwadev 


I am concealed about fliegrowjagproblanofidentifyfteft and id®tifyfiaad, Ihe 

Idmtity Tlieft and Assun^on Detenesce Act of 1^ dnectete U.S. S entencing 
ComimsBion (USSQ to review and amend federal sentendng guidelines to provide 
an iqDproptiate psaalty for ofifeoses involving identity fljeft and identity firand. 
However, in the absoim of Comniissi(sieis,USSC has not dime so. This, in timi, 
bra isipeded the d>iHty of law a afo rod i ent to proseente imAi crimes. Do 

you believe that identity theft and identity firaud an s^ous crimes? If yon «e 
confinned, can you commit to fbnnulatisg severe penalties for dits crime? 


Once the Sentencing Commission Nominees are confirmed, 1 believe the 
Commissicin should give tt^ priozity to bH pending ctmgsessiogaal directives, 
including the mpiicit directive of the Xdearity Hmfi and Assongirign Det^ience Act 
to review and amend t^Iicabie Sentencing Guiddines to ensure that ^iptopriate 
penalties are in place, which arc consistent with Congress' intent. I believe that 
idoatity theft and identity fraud are serious crimes in today's growing oon^lea 
commereial worid and fimt overall peaalties should reflect dris reality, as well as 
Congress' intoit to deter crimes in this area. 
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BgSJgQli mpyJHIifiE JQHmSimiLQmXiPJWS 3 FK 0 W SiaSA-paR ABRAHAM 
£PjBLSgsrawcBirgjc»MPffls^ 


1. 1 ga&er that thee ba '‘pnsetieiaasi? a^vise?y e;«n(p''ce!tsis!ias srsstabersfKht 

deSeaae bar that ragalarty provides the CoiaiiMSsiiia witb mpst regardisig its-viewa 
for bow (be Gnid Acs aboulii be ebasged. tVbat wonid 70u sbiak ofi&e hies of 
tfivttbsg tbe aarieffigi aims victhaa erga^ssioesi eo creaCe a victim aeMss87 groop 
toserveapsrsOsifosetisBWitii r^est to vte&sH of erhoe? 


I woald endone tint ides. 


2 Slease provide a list of eases whii dtatioasiawbiebyoodepartoifraas tile 
Seatendag GstdeSises is seBtsaelBS is aitber directioa, rasladisg sabstaatia; 
assistaoce depsnare, listing upward asd dewaward dspaiitare cam sepsiab^. If 
the rdevant opiaiao is aot readily available froai published mpotts or deetraaiea^ 
through Lexis or Westiaw, pbm provide a copy of it to the ASso pksse 

provide an apprasiniate pscestage of cases in wbich poo have hnpesed seateace 
that the eases in which yon have dtparied in imb dirsetiaa zepreseat, in whatever 
forcBat the Sesteneiag CoraraissloB kss^ this ssformailon that toates It easiest to 
coiopare to the siraiSar infonnstiaB it ksaps OB naiiOBBl averages. 

IdoBOtmaiotaiaisueha&tcofaiygeQieoeii^dEdsioas. Because trial docket is 
extremdybttsy, IdonotwritesentOisehig^iDioas. .Most ofthesedispcssirioiis were bssed 
an igreecnent hetweea the dcfendanl azd the goveutment. Futthenaoto, none of tfasne 
cases was appealed. 

The Benteoeiiig Coaindsnon. tespooslhle ior ks^iag stnisties da& nid Iseep them for the 
purposes of analysdng individual judge's stadsics. TheCotnimsiaa, howetwr.isavidedar 
my request a list of sentetKtegdepariUfe for the years 1992-1998. I have atiashed them 
foryour renew but would cautios your reiissco on tbem la 1998 the Commassioa said I 
i iap o sed 6S seatcoacs. TbjsssundKtbmaeeuntc. TheEastem District ofNew York is 
one of the boriest districts in the imdoii. aad I know I seatenoEd onsy mote tiran 65 
defoadasits hi 1998 Inaqy evszu, tbeeamosissiao>»£eatedin 1998, aatioaaUy, of 
the sentences fdl within guidehae rsagea. FeirjMhiee peroeot (43%) was the average for 
the Eastern District of new Yoik, My cverageacco(dlBgtotiieCdnSBiissioowas$8%. 
Aldiou^ I don't have enct musibers or esses, I loiow inuiy of the dQMtBBes won for 
detendanu odio were iOegti aliesN, who pled piil^ aad agreed not to oppose depottitliaa 
Each of these d^raromes was whb the eoBsmit of the geveranreut. 
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KESTONSES CWg JPP^iOHWSOymKHXOW.OT OI 




iKTOa 


la 1997, Cesgms eaaeied iJi« *^0 Stsctrsnk TlieK (N£1) Aef” to mora eSSsctivcIy 
de^dl%igaiaa(loiifis«piraqrofco|isn%btedworis. Ttac S^^siaSioHi iadaded a 
dimtive to the SeatEasiag Oismissies that iojtrndid iSt to revisit the ^tiddfsees 
applicsbie to defeadasts eettvicted of iateSlectaai ptop£rt;>related criioes la order to 
tosvre that tbqr are ‘W!iGiS8i% strineost to dew oosh erisie: and to ^^roride for 
eoBsideration the ieta3 vdue aad qtisatli; of the iteisss vrith mpect to which the 
erisBea^iisstlaielieceaalprapertjrwasceisaitted.'' This directive aad its 
speeifielty, refleeted di« eaneera on thcpart of Cs^rassthat theesistiaggitideliHes’ 
tdisBee oa the vatae of the i^Hasias items both andsrestiBtatGS the trae economic 
ham iafSktsd ea eopjrright owtsen aad malu hr peasltles that en so 
dispropoirtioamtdyEs«rihatU.S. Atteratys are si^; aavdOfas to prosec^met! 
cases. Despite Cengms’ direclive, the old golddhees resasim in place uems^dsd. 
The r^tilt is that today aearfy two years latar. tbs<e has bees ooly eoc ease hrooght 
aoder the KEI Act, and etectresie piracy caatiaseB as a sIginfieagM aad giwmg 
cosscern. I eoaflrtned, do you intend to mahe insQpieiBestallon of the Net Act 
directive a priority, asd smre specifisaiSy, wiS yon ciuajBit to tsoviag ^sdiiioaitly 
to complete revisioB of the appfieable senteaeing gahleilass as dimted hy the NET 
Act and to do so in a asaotserthat is cossistent with Congress’ inteotto provide 
improved deterrence in tliH area? 


The f V,mnik«ia n‘« first prioriiyshotdd be to act 00 the directives of Conipesi 
SpedGcaSy, I vrill comndt to moving eapeditioiuly to oociplste revisions of the applicable 
guiddiaes as directed by the NET Aa and do so in the manner conristeot with Congress’ 
unent. 
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NOMINEES 


1 ant esnemiad ^oui i&e ginraiag problea of idastiQT &«ft sBrf Moiii^ fiaa^'Tlic 



y eu betteve tbat Ucatl^ Ouft aad id wti9 fim^ ve tsriBtts criiaa? V jroB are 
tonfinacd, csa ]nm eesnab n fbmotetiag terare paaattitf for fhii crime? 


I believe theft aad&tud ire voy Miens crisiMs. lfcon&nied,Iain 
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Answers by Judge Joe Kendatt ufTexMU Sentencing 
Commission (Vnminee, to Fullow-llp Questions by 
Members of (he Senate Judiciary Committee 



111 1 W7, Congress uruiuicd ilie “No l{leciro»ic ThoA CNET) Act" » more effeclivoly dutur digitnl 
-■uni online piracy of copyrighied works. That legislation included a diicclivu lu llic Sculcnciug 
C'umniisslon tim instnicted it lu revisit the guidelines applicable to defendanls convicted of 
ioielleclual property-relaicd crimes in order to ensure that (hey uro “soOtcicntly stringent to detcr 
siieh [J crime" and In “provide fur considemtion of the retail value and quantity of the items with 
a'spcci 10 which the crime against intellectual properly was committed.” This directive, and its 
spccificiiy. roAccied the concmi on the part orCongress that the existing guidelines' reliance on 
the value oF the inFringing items both undcrcstimnics the true economic hamr inflicted on 
cupyrigiit owners and results in penalties tliar are so disproportionately low that U.S. aiiomeys 
lire sintply unwilling to prosecute such cases. I>i»pite t'longress' directive, the old guidelines 
ivmniii in place unatnciidod. Tltc result is that today, nearly two years later, there has been only 
one ciisu brought under Uic NET Act, and electronic pimey continues as a signifioani and 
gniwiiig cuiiccrn. IF confirmed, do you intend to make irnplumuntatiun of the NET' Ael dirculivc 
a priority, and more specilic.tlly. will you coinnut to moving expeditiously to complete revision 
oFthc iipplicahlc sentencing guidelines as directed by Ihc NUT ACT and to do so in a manner 
ih.tt is consistent with Congress' intent to provide improved deterrence in Ihia area'? 


Aikwci' 

I r conrimicd I w^ulU like (o see imptmentaKon of the N£T Act directive a priority and 
would encourage the Chair make it a priority. Punhemiofc, vhilo I have not reviewed all the 
uppliexhie data and would of course have to do so before Hnalty making up my mind as to a vote 
on uny given is5u«, it is my sense tlut die NET Act idetuinua u very real und aignificuni pn»l>lenn 
that would call for j^plicablo guidolines (hat are itev'ers enough to deter violative conduct I 
w’ould add that if confirmed il would be my positioa rtwt ihc Conunistion should immediaiely 
and as a fu st priority move to (ical with ^1 of the direvtivos of Congress thut hove gone without 
action because oftlto of u SuiUcrwing Coinmi:*Mf>n. 


I sivear this 12'** day ofOctober, 1999 that ibt iihn\'c unsvverv to the quesUons asked ol'mc 
nrv to (he bust of my knowledge (me aitd correct. 




.lue Kendall 

\ inited Staces District fudge 
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Answer! by Ju<i{e.lue Kendall ofTcxiis, Sentencing 
Caminbsiun N'nminei, lu Fuliow-Up Questions liy 
Mcffibcre nr the Senate Jodiciary Coinasittcc 


Quiailian trom^enawt Grmltffl Fnt (he .Sen lKni^in); rommiM inn NumituittS 

1 am w>iiocrn«l about the growing problem of identity thisrt nnd idemily fraud. The Identity 
Then and Assumption Octcrrence Act of IW diruuls line U.S. .Sentencing Commission (USSC) 
to review and amend Federal senletating guidelines to piovide an tipproprittc penalty for offenstts 
involving identity thefl und identity iVnud, llnwever. in the ubscttcc of Commissioners, USSC 
has not done so. This, in turn, has impeded the ability oflaw cnlhrceineni agencies to prosecute 
such crimes. Do you believe that identity theft and identity fraud are serious crimes? Ifyoij arc 
confimietl. ecu you commit to Lbrmiitaiitig severe penalties for ih« crime? 


.Answer 

1 lietieve that identiQ‘ theft and identity fntud are \icry suriuus ertmes. TItC rotility is lltai 
ill tliia day and time when so iiiucli business is done elednonicaliy, stealing somconc^s identity is 
worse lliNii merely stealing property from them, fry stealing one* identity you sleul their very 
uhiliiy, often times, to conduct business and lead their life in a iiorniBl lashioii. While 1 canitot 
make any promises as to what I would do in a spcdlic area before 1 listen to all the competing 
aiguincms. 1 do believe from what I luiow Ifcun being a (uderul judge and dealing with casus like 
this 1 iuive had sevctal) tltat this is the type of conduct that sJioidd have severe penalties 
assticisled with it. Though I must keep an open mind before vnting nn an i.ssue, I can think nf on 
reason why severe penalties should not be imposed upon those who would steal another petson'a 
idemily and commit crimes usiitg tluit identity. 


I swear this 12“ day of October. 1999 that the ahtive answers tti ihequesttorisaskedof me 
tire to Ihc best of my knowledge true and correet, 

dee Kendall 

United States District Judge 
Northern District ofTexas 
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hy Judge Joe Kendull of Tcjnts, Sentencing 
Commission Nonunce, to Follow-Up (Questions by 
Members of the Senate Judicinty Committee 


OuLiSlio)a.t'mn)..Sienatox i 


LJioLAilJMsniimccs 

I gaihcr lhat there is a "pncUlioners iutvisoi-y group" consisting oftoEmbersorihe dcrcoscbar 
that regularly provides the Commission with input ri^atdingits views for how the (juidelincs 
should be changed. What would you think ol'lhe idea of inviting the iiatinnal crime victims 
nrganixutiuns lu uruulu u crime vicliiiia advisory grflU|> tn serve a parallel function with respect Id 
victim.^ of erinie? 


Answer 

I ihiiik it would be useful for the Seatcncing Cmnmisslon tn receive input from all 
iiilomied. interested and etTected groups regarding decisions that the Commiesion is ctdlud upon 
to make. This would include crime victim orgtniTatious and such input is, I believe, 
contemplated by 28 U.S.C. § 994(01(4) and (5>. 

2. for Judcc (laalillo- JudffC Johnson , Ki-mlall and Russions ami Tor tmto. : M»rphy 

Wllh resneerto vour service a.s .a disrrlet jndpe . Please provide a list of cases with citations In 
which you departed fimm the Sentencing Guidelines in sentencing in cither direction, cxcltiding 
substantial assistance dcpartuics, listing upward and downward departure cases separately. If the 
relevant opinion is not readily availahle fiiom puhlLthed reports nr electronically thtougli lAsis ur 
Westlaw, please provide a copy of it to tlie Coamiince. Also please provide an approsimalc 
percentage of cases in which you have imposed sentence that the cases in whieli you have 
departed in oaclt diroctioa reprecwni, in whatever formal the Sentencing Commission keeps this 
infomiition that makes it easiest to cumpurv to iho similar infurmaliaTi U keeps on naiipnal 
averages. 


Answer 

U) Relpw is a list of cases and cilations for crises I could Und where I departed upward. 

( I ) US. vs. Resosle. 2 1 F.3d 0 J2 (5* Cir; 1 994) 

Affirmed upward departure. 

<2| U.5. M. McDowell. 109 Kid 214 (3" Cir.l W7) 

Affirmed upw<^ dqiaitore. 

(■'I U.S to. C^oofier, 1998 non-publishcd. copy pnividetl. 

Aflirmed upward departure. 

(4| US. to. J'aylof, 1999 lion-pubiisllvd, copy prvvideil. 

Affimied upwanl drpsrtoi'r. 
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ttij Tlierc arc no cases, |>ut>lisliuU orortiei-aise. of downward de)>»rt«tes. All 

departure* have been oral, from the hcnch, and ( do not tooall ever writing a 
ilefianuro opution. In seven phis years as n i'cdciol judge Ste Covommeal has 
Kinw, to my knowledge, anpcaled bccaase of any downward departure from the 
t'iuidcUnes that I luve made. 

(ct fhe Sentencing Cnmniission docas itoi keep accurate statistics for depcnunss of 
individual judges. The infomwiiun provided to me last Thuradny by the 
Sentencing Commissioa was not accurate, and because of various piusuuuturiai 
practices, types of cases handled, and volume of work from court fo court, even 
witli accurate numbers such cun^risons would i»t tell you much about the way a 
given judge looks at crime gencmily and the Guidelines particularty, Given 
various norms from court to court and circuit to circuit for the r«tSon$ stated 
above, statistical comparisons atone o f a gi ven Judge to a n^ioiial average, again 
B«jn assuming accurate numbers, would be, in my opinion, misleading. 

T o illustrate, compare the 1 ?J!>g stausiic* fur •other departures" In the same State; 
Oklahoma t?asiem (1 R.R?^) with Oklahoms Watern (2. 1 %). Pundits would 
probably believe the judge* in the .muihem .stales of Tesas, lasuisiana and 
Mississippi would depart downward less often than judges in Iltinois, Indiana and 
Wisconsin. But according to the 1 l>ys slatUdc* fifth Circuit judge* (10.2%j 
depart downward al over twice the rale of ifoventh Circuit judges {4.8%). Or 
simply compare Atiauna'i rale (61%) ol'non-substantial assistance downward 
departures with anywhere else In the Country arid one can see that these staiiitieal 
compsrison* alone, without knowing live underlying reason* a* well as fiiuil 
sentences given, may not be ihal helpful in understsiuiu^ what is really gmng on. 

The nuinbors provided to mo, which am substantially incomplete (especially fim 
year* before 1 S>96), show that t depart upward »t over twice the national average 
and depart downward at leas tlian half the rate of the naxional sverage. in 1998 I 
departed downward C.4%oftlie Ume. The national average for 1998 was 13.6%. 
More to the poim. the average in my court was 6.9% and in my cirouil. 10.2%. 

To the eateni that auch cnmparismui of raw statistic* are uscIUI at all, I believe Ural 
comparisons within e District Court and withjiveircutiaaiu fain^ in that they take 
into accottW various factors that can affoct these number* (such os prosecutorial 
piaetiee*, types of casca, work loaii or the numlw of cases io the statistical 
univenie, etc.). 


According to Uve statistics provided to me a.e I naid I ditoart upward at over twice 
the national, circuit and Northcni Districi of Texas averages, I dqwled upward 
t .8% of the time in 1998 (only 2 cases) and the national upward departure for that 
year was ().«%. Upward departure averages for my court in 1998 was 0.8% and 
mycireuif* 1P98 average was 0.7%. 

fud ge Kc n dB ll; The case to which I was referring yesterday was United State* V, ti anitr . 
ns F Sapp. 990 (1990). You said tliere at note 3. 
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ritou£h not in view in this uusc (which, us 1 untltsTStiutd il. ounccnral the <|ucslKn> 
of whether in ti fetieral pruseculinn teuleral or stale law jjovems Ihe <|ueKlion 
whether to exclude melerial obtained hy a stale police adltcer], a lilie concern is 
prosecution of historic stale eases in federal court because a selected defendant 
will almost always receive hamhor punishnreiti under the federal s»>tencing 
guidelines. 

Please supplement your hearing answer to the extent you wish to do so. 


Answer 

I appreciate the opportunity to supplement (lie answer i gave at the hearing. At the 
time of the hearing T had no recollection of the Gamer decision. 1 have a tendency to remember 
cases hy the fact siUiGlion presented, not by the name of the defendant. In any ervenl, 1 have 
refreshed my recollection end t rcmonibor Utc Canwr oosc vory well. 

The Gamer case was not a sentencing guideline case. U was a case that dealt wiUt 
important principles of state/fedoral comity and the bringing of stale cases in federal courts and 
the mi|)act that has on the federal judicial .sy.sicm. and whether that is somctliing that sliotild be 
cncounsged or discouraged. 

The Gamer ease involved an arrest hy a .r/urc highway patrolman of defendant Garner on 
asrorc highway in a rural area of Texts. Gamer was arrested for ilicsMte uffunst: tifuriruiiing in 
public (the traoper drove up on Gamer as he was outside of his vehicle urinating at the side of 
the road). An inventory of the vehicle rcvcalud rtaidue in a glass pipe aird a small amount of 
controlled substances fat least by fedenil prosecutorial stsndorda) was recovered in sm inventory 
.search of the veliicle at Uie rune jail. Gamer was uhurged in state court and his case pended on 
the slate court docket for 13 rntmlhs before he was charged in fodccal court. Under tnlevant 
Tc.tas state law the search of his vehieic would have been ruletl illegal and the evidenee of the 
eontrollcd substances would have been inadniissibte. The arresting slaia officers thus got a 
federal prosecutor to agree U> take the case and prosecute it in my eourl. There were no federal 
law enforoentent officers involved in (hit ease. Under rclcvtmi Firth Circuit law t denied the 
dcfuiiduni's motion to suppress evidence under fedoral law and he was eonvictod and scmcneed 
to prison hy me. He appealed and my decision was affinned. 

In the («imcr case 1 raised several coucemt regarding this type of gattfen variety stale 
pruseculinn being brouglit in federal court for the simple reason tliat fodcral courts, in my 
judgment, cannot take every potential case that is out there. If we do so. we risk acts of Congress 
that provide remedies in civil cases fiiom ever being able to be brought to trial in federal court 
One of the concerns I expressed was the coiKum mentionetl in footnote 3, to whidt 1 now tuin. 

I n start with please remember that I was u state felony court prosecutor in Dallas, w'us u 
1 exas Criminal District (felony) Court judge in Dallas County for five and a half years before 
hccoming a federal judge, and have been a fexas Board Itcrtificd Criminal laiw .Specialist since 
t'iSS, 1 liave great familiarity widi Texas sentencing law and actual state sentencing practice. 
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1 lie wmmciu tcgjiftling tl»e facltliat alinosi always a given JclcnUam will receive harehcf 
(lunishmeni under the Federal Scatcacing Guidelines than he or She will receive under Texas 
sraie iaw is nn comment whatenever on the af>pft»pTiatcmMi.s of any Federal Guideline sentence. 
What it was is the simple ucknowledgmeni ul'realily that a defondant will almost always rcccis'c 
mitre lime under the Sentencing Guidelines than he or she will receive in a Texas state eoun tiir 
the exact sattie conduct. 1 had at the lime of the Comer decision and continue to have a concern 
that this fact may sneoum^ state law uur»rcoiiKait olltccts to attempt to get federal pmsccutors 
In accept their cases for prosecution in our federal courts rather than go to their own stale courts 
111 my judgment, such prosecutions would uotbe good tbrtlic federal jiidlctal system and die 
Hurcau of Prisons. Tb« doss not mean that 1 believe that the Federal Sentenciog Guidelines arc 
luu harsh or that they should in any way be changed becau.se uflhis lempution, but T do believe 
that federal proscoulors should be cncuurarpul to show ccslnim in the cihxusal casoit they select 
lor pmsecution in federal court. A further reality is that under existing .law a United States 
Auomey’s office could literally dnjwo the federal courts in criminal cases if they chose to. 

An illustration of how this prableni would work itself out in the real world vrould be to 
look at one of your ponding bills, .Senate bill S 1 255, the Anticybarsquatting Consumer 
Protcciion Act. This proposed legislation in Us currenl fnnn provides wbal is in my opinion tut 
iniportiint retriedy for viclime of cybersipiuttiog pcssts who in essence hold domain names far 
ransom. But it provides a ctvu remedy, a remedy that may have trouble bci>% a teal remedy if an 
aggrieveil party can't get theirday in court because by law criminal cases lake preaeUonce over 
civil ca-ses and die Judge i.s dealiog with slate uriminal oases that should have been brought in 
state court but were brought in federal court because the state officers know the defendant will 
gid Kiiire time in fodeml court because of the Sentenettig Guidelines. The solution is not to make 
the CuKleliiiBs more lenient but to discourage state criminal cases from being brought in federal 
court, which is what Corner is really ail ab<iuL 


1 swear this 12“' day of October, ItPJ.Othat tlie above answent to the questions asked of me 
are to the best of my knowledge true and ixnTect 


Joe KeipMl 

f Initeii Stales District Judge 
Northern District of Texas 
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Before KING. Chief Judge, REAVLBY and BENAVIDES, Circuit Judges. 
PER CURIAM:' 

ChEispus Taylor pleaded guilty to sexually abusing a 
minor in violation of If U.S.C. S 2243. Ths distxiet judge 
initially calculated the appropriate eentenoe under the United 
States Sentencing Guidelines to be between twelve and eighteen 
months' itt^xisonraent. and then, based on evidence of prior 
similar sexual predatory behavior by Taylor, granted the 
goverosient ' s motion for an upward departure and sentenced Taylor 
to a 12o-month term. Taylor appeals his sentence, arguing that 
the district court abused its discretion in departing under the 

'Pursuant to sra Ci». R. 4 7.S. the court has determined that 
this opinion should not be published and is not precedent except 
under the limited circumstances set forth in Stw Cir. R. 47. S. 4. 
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guidelines and Chac the degtee to which the district court 
departed was unreasonable. We affirm. 

I. FACTUAL AHD FROCEOHRAL BACKGROUHD 

Chrispus Taylor, a twency-three-yeax-old male, was Indicted 
on June 24, 1997, for engaging in a sexual act with a thirteen- 
year-old tK.N.) within the boundaries of Sheppard Air Force Base 
In violation of is U.S.c. s 2243 (a). Taylor pleaded guilty to 
the indictment. 

At the guilty-plea hearing. Taylor agreed chat the facts sec 
forth in the indiecment and in the factual resume were true and 
correct. The factual resume stated that Taylor was a friend of 
W.K.'s family, that he had spent the night at their bouse, and 
Chat, while other family members were sleeping, he had entered 
N.B.'s bedroom, wojee her, and had sex with K.K. According to the 
factual resume, W.K, was responsive to Taylor's sexual advances 
and "never Cold (Taylor) to stop.” the resume also stated that, 
as a result of the sexual intercourse, W.». became pregnant. Ac 
the aentencing hearing, K.K. testified that she had not consented 
to having sex with Taylor, but had been too scared to ecream or 
Cell him Co stop. 

The pro -aentencing report (PSR) prepared by the probation 
office in preparation for Taylor's sentencing assessed a base 
offense level of twenty- seven on the basis chat the offense 
involved criminal sexual abuse, i.e., that the sex resulted from 
the threat of force. Seg o.s Sewtswciho OviottiMSs kairmc. 

J 2A3.2(c1 (1). After hearing testimony from H.H., Taylor, and 
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N.H.'B mother, Che dlsCricC court found ch«c the record did net 
tupporC epplication of S 2A3.2(c) (1) end ineteed aaaeaeed a base 
offense level of fifteen pursuant to S 3U.2(a). The court then 
granted a two-level reduction for acceptance of responsibility, 
resulting in a total offense level of thirteen. Based on 
Taylor's erireinal history category of I, Che district court noted 
that Che appropriate sentencing range under Che guidelinea was 
between twelve and eighteen months' intprisonnisnc . 

The district judge then considered whether Co grant Che 
government's motion for an upward departure. The government 
argued that Che court should depart upward under S iAl.3 because 
the applicable sentence under the guidelines did not adeguacely 
reflect the seriousness of Taylor's past criminal conduct or the 
likelihood chat he would coimiit other crimes, and that the court 
should Impose the statutory maximum sentence of fifteen years . 

Both the. PSR and the testimony at the sentencing hearing 
revealed numerous instances of allegations of past sexual 
assaults by Taylor. According to tha PSR, Taylor's criminal 
hlscoky began in 1390, when ha was fourteen years old. Taylor, 
whose father was in the Air Force, was babysitting the four-year- 
old daughter of a noncommissioned officer at. the charleston. 

South Carolina Air Force Base. The child reported Chat Taylor 
placed his penis in her mouth, vagina, and rectal area. Taylor 
admitted the offense to a psychiatrist, was placed on probation, 
and was assessed one criminal history point , 
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The ?SR also decailed an allegation that Taylox coamittad 
another sexual assault in Charleston three years later, 
according to the PSR, which cites Air roxce Base Security 
Sguadron reports, the victim in that eaise revealed that she heard 
noises outside the back o£ her house, and that she went outside 
with a Kitchen Kni£e to see what had caused the noise. She then 
saw Taylor, with whom she had been friends for about a year, 
standing in her backyard. Upon seeing Taylor, Che fSR states 
that she put her Knife down and they sat on a picnic table and 
began talking. After talking for a while, Taylor allegedly 
picked up the knife and “told her he was going to kill her if she 
did not do what he said." The PSR recounts that Taylor then 
grabbed the women, dragged her into her bouse, and continued to 
threaten her with the knife. The woman stated chat Taylor then 
started pulling off her shorts and underwear, and that, as she 
continued to struggle and yell for help, he laid on top of her. 
After several attempts to restrain the victim and put on a 
condom, Taylor allegedly fled the residence. Taylor was oharged 
with assault with intent to commit sexual conduct, but the victim 
later refused Co press charges. 

The prosecution, during Che sentencing hearing, elicited 
testimony concerning another instance of sexual predation by 
Taylor detailed in the PSR. During the hearing, a sixteen-year- 
old girl testified concerning a pending charge of rape and 
aggravated burglary against T.>ylor. The alleged attack occurred 
In ISSI in Carden City, Kansas, where Taylor attended junior 
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college. The girl testified that, when she was fifteen years 

old, she had gone to a party at an ex-boyfriend' s house, at which 

she had talked to Taylor and drank heavily, she stated Chat she 

was visibly drunk when she left the party, that she drove home, 

and that, upon arriving hone, she passed out in her bed. She 

then told the court chat the next event she remeabered was a 

light coming on in her room and Taylor pulling his penia out of 

her vagina and leaving the room. She testified that she had not 

consented to sax with Taylor, and that she could not have 

consented because she ■'irns passed out" and did not "even remember 

(the sex] happening until he was getting eff me." 

^e district judge granted Che governiBenC ‘ a motion Co depart 

upward based on the evidence of Taylor’s criminal history. The 

district judge stated in Che written judgment chat.- 

USSO Section 4A1.1 (Adequacy of Criminal KlaCory 
Category) states that if reliable informatioa indicates 
that the Criminal History Category does not adequately 
reflect the seriousness of the defendant's past 
criminal conduoC or the likelihood that the defendant 
will commit other crimes, the court may consider 
imposing a sentence departing from the otherwise 
applicable sideline range. The defendant’s prior 
conviction Is similar conduct to the instant offense. 
However, In chat case, the victim was « year# old and 
the defendant was 13 years old. Vet, due to his 
juvenile status, he received e one year probation 
sentence. This resulted in a Criminal History Category 
of I, Pursuant co cbe conunencary of USSS Section 
4Al.3(e), Che Court may consider prior similar adult 
criminal conduct not resulting in a criminal conviction 
as a reason for departure, in view of the 
aforementioned, this policy statement authorizes the 
consideration of a departure from the established 
guideline range. Thus, the Court- (departs] upward to a 
Total Offense l,evel of 24. and u Criminal Klacory 
Category of VI . 
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The court then granted the governiaent's BWtion. for an upward 
departure and seateneed Taylor to a term of 130 months of 
imprisonment and three years of supervised release. 

II. DISCTSSIOK 

Taylor argues on appeal that the district court erred in 
departing upward from the guidelines in determining his sentence. 
A district court's decision to depart from the guidelines is 
reviewed for abuse of discretion. SSS. Koon v. nnit ed States . S18 
U.S. ai, 91 (1990; gnited s ta tes v. Wella . 101 F. ad 370, 173 
(5th cir, 1990 , A departure will he affirmed on appeal if (11 
Che district court gives acceptable reasons for departing and (31 
the extent of the departure ie reasonable, see united states v 
aSMfiS. 104 F.ld 59. £4 (Sth Cir. 1 . cart, denied . ii7 S. Ct. 3491 
(19971 . 

A district court may depart upward from the guidelines if 
the court finds that an aggravating circumstance exists that was 
not adequately taken into consideration by the Sentencing 
Commission, gafi 18 g.S.C. S 3SS3 (hi . The district court based 
its upward departure on the extensive evidence presented in the 
PSH and at the sentencing hearing of Taylor's prior criminal 
conduct, finding that 'reliable information indicates that the 
criminal history category does not adequately reflect the 
seriousness of the defendant's past criminal conduct or the 
likelihood that the defendant will commit other crimes." g.S. 
SeirrsHcxxo <Su*ocLi«* Mxwuai, f aAX.3. A district court's finding that 
a *^s^andant'c criminal history category does not adequscely 
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reflect the seriousness o£ s defendant's past cxlninal conduct is 
a factor not taJcen into account by Che Guidelines and is a 
pemiasible justification for upward departure." Pnlted Stat ea 
V. Laurv . 9BS r.zd 1293. 1310 (Sch Cir. 1993) {internal (juotation 
marfcs omitted); see also Koon . SIS O.S. at 9S (stating that when 
sentencing guidelines encourage departure based on special 
factor, "the court is authorized to depart If the applicable 
Guideline does not already take {Che special factor) into 
account " ) . 

Me review the district court's factual determination that 
Taylor's criminal history category did not adequately reflect the 
seriousness of his past criminal conduct for clear error. 

SfE£ haurv . 985 F. 2 d at 1310. The district Judge explicitly 
considered several prior Instances in which Taylor had been 
accused of, was prosecuted tor, or was found guilty of, sexual 
crimes againat vulnerable young women and girls . Based on 
Taylor's extensive criminal past, and the fact that his criminal 
history category as computed under tha guidelines was J, wa have 
no trouble concluding that the district Judge had adequate 
justification for finding that Taylor's criminal history 
category, as recommended by tha guidelines, did not reflect his 
criminal past. 

Taylor also argues that the district court failed to follow 
the procedural requirements for an upward departure as set forth 
in United States v, Lambert . 984 F.2d £SS (5th Cir, 1993) (en 


banc) . 
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When depertins on the besie of i 4&1.3, "the district court 
should eoasidar each ititenaediate criminal history catesozy 
before arriving at the sentence it settles upon; indeed, the 
court should state for Che record that it has considered each 
intermediate adjustment.' ld.j, at SS 2 . Kowcver, we do not 
require the district court to explicitly end mechenically 
consider each intermediate criminal history category it rejects; 
as we stated in Lambert . " (o] rdlnarily the district court's 
reasons for rejecting intermediate categories *>111 clearly be 
implicit, if not explicit, in the court's expleuiation for its 
departure . . . and its explanation for the category it has 
chosen as appropriate," Id. at 663, 

After reviewing Che record, in particular the transcript of 
the sentencing hearing and the written judgment, it is clear Chat 
the district court complied with the procedural requirements this 
court outlined in Lambert . The judge stated explicitly during 
the hearing that he departed upward to a 120-month sentence 
"after having considered incrementally all points in between." 

In addition, the district judge explained at length hie decision 
to depart as based on his concern that Taylor's criminal history 
category did not accurately reflect his extensive criminal past. 
The justification offered by the district court thus clearly 
indicates why the sentencing range recommended by the guidelines 
was inappropriate and why the court found the sentence actuelly 
imposed to be appropriate. Sejg, Unitca States v. Asnburn . is p.jd 
»oi, SOS (5th cir. 1SS4) (an banc) (seating that district court's 
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C«ilure Co expressly exstnine each intervening criminal histojcy 
category was not dlspoeitivs because "it (was) evident from the 
stated grounds for departure why Che bypassed criminal history 
categories were lnadeq:uace'* ) . 

t-astly, Taylor argues that the extent to which the district 
court departed from the guidelines was unreasonable. Be points 
out that the diatriet court increased his sentence by 102 months; 
the guidelines recommended a sentence of between twelve and 
eighteen months' imprisonment and the district court imposed a 
i 2 a-monch term, we conclude that this departure was not 
unreasonable in light of the extensive evidence concerning 
Taylor's continuing pattern of sexually predatory conduct that 
was not considered in the criminal history calculation, see 
United States v. Dauahenbauoh 49 p.id 171. 175 (Sth Cir. 1995) 
(stating that district court's upward departure of 169 months was 
■'ot extensive given defendant's ‘unusually violent 
propensities'']; Aehbum . is P.ld et Sio (stating that upward 
departure of las months was reasonable based on evidence of 
numerous instances of past criminal conduct not considered in 
-erlninal history calculation) . He also nota that tha sentence 
imposed by tha district court was five yeexs less than the 
statutory mexitnure for Taylor's offense, 18 D.S.C. 5 2241(a) 

(setting forth statutory maximum of fifteen years' .Is^risonment) ; 
Pauchenbapah 49 F.ld at 17S. 

II T CONCI.USION 
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For Che £oresoing reasons, we hFFISM Che judgment of Che 
district court. 
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ru THE UNITED STATES COURT OP APPEA1.S 
FOR THE FIFTH CIRCUIT 


COURT OF 

rILED 


No. 9B 10243 
Summary Calendar 


UNITED states OP AMERICA, 


NOV 1 0 199g 

CH«Le R. FVLBUUCC til 
- clerk 


Flaintitt -Appellee, 


versus 

TERRY WAYNE COOPER, 

Defendant - Appe 1 lane 


Appeal from Che Uniced scaces DlsCricc Courc 
for the Northern District of Texas 
n.a7-r-g-ia-4 > 


Before JOHNSON, DUKE, and STEWART, Circuit Judges. 

PER CURIAM;' 

Terry Wayne Cooper appeals his sentence imposed by the 
district courc for distribution of crack cocaine. He argues that 
the courc improperly departed upward from the Sentencing 
Guidelines. 

A district courc may depart upward if it finds chat an 
aggravating circumscanee exists which the guidelines did not 
adequately take into consideration. See IB U.S.C. S 35S3 (b) ■ This 
Court reviews a district court's upward departure for an abuse of 
discretion. See United fihate.a v. Sinnleton . 49 F.3d 129, 132 (Sth 


Pursuant to Sth CIS. R. l'/.5. the court has determined that 
this opinion should not bo published snd is not precedent except 
under the limited circumstances set forth in Sth CIR. R. ST.'S. 4. 
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Cir. 199S) . The sentence will be affirmed if (1) the district 
court gives aocepcable reasons for departing and (2) the departure 
is reasonable under Che circumstances o£ the particular case. See 
After a thorough review of the record, we find that the 
district court's departure was not unreasonably excessive in light 
of the defendant's extensive erininal history. Because the 
district Judge clearly atated that Mr. Cooper's criminal history 
was Che basis for his departure, there was no abuse of discretion. 
AFPTRKED . 
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Irofasor Qfftmis Answers so Adiciarv Cam^ttes 


Questions from the iissate Cosnuittee ea tiie JesIMsry 
Qtmtion from Sinator Match 

I- ht i997, Cet^ajs otsisctmi the *Vo SSectrartic Thefi (MBT) Act" to more s^fectivcfy Ssier 
and oadom jAroqt of et^iynghtsd wofls. That legitlatioa inchaied a db-eethe to the 
Senuncing Commlaieti that instrveted It to rtvisU guidelines a^Ue^lt to eomdeted 

cf imelbetiialproperry-rel&ed ertmes bt order to ensure that ftey ere "st^/ide^seimgem to 
deter such (J crime" and to ’^^rovids for consideration of the retaU value and of the 

Items Wirt respect to whieh the crime against intelleetual prepertp wsw eammiltsd. * This 
t^vedve, atfd its ^teelfieily, reflected the eoimem on the part of Congress dtat the eds^^ 
ptldelfnes ' reliance on the value of the irflinglng items both laukrestlmaies the arm ecotmme 
harm inflicted on copyrigfu anmert and results in penalties that are sa disproportlmatefy lave 
thatUS. tstorneys are simply uttv/Uling to prosecute such casts. Deists Congress 'dtreedve, 
the old guidelines remain in place unamended. The retidt is that today, marly taa years latur, 
there has been only one case brought under the NBT Act, and eiectronic piracy continues as a 
sigfdfioasif and grovifng sottcem. ffconjlrsiad. doyou Intendlo make insplementetien of the 
NET iBrective a priority, and more spe^eaBy, yriU you commit to nunh^ea^e^iSattfly to 
complete revision of the eppttcable sentencing gsddellnet as tSrected by the NET Act e^ lo do 
sa in a manner that is consistent v/ith Congress' Intent topreride improved deterrence in iMs 
area? 


The OD-Una theft of copyrighted works and intellectual propetty, in geaecsl, has become 
as isctessingly serious pFohteet-ose &st ihteeteas die ftee-flow of iofoniiation over "Sib latsmet 
If oaniiniied, I will woric wifti my {^tow eemumsssonezs to make it e priority to ioplmnesst the 
directives provided in the No Electionic Theft Act and to develop guidelines coasisieat with 
deterring ^sc who ntqr be involved in this type of crimiiHl activity and account for the 

retail value and quantify of thciniatEd items. 


I 



Pro«ittorO-NarsAnrmrs to Aa<AirvCommlM9e (hmstions 


Question from Senator Grasiley 

1. I am concerned aboid the gnnfiagprobletne/ldentifythefias^iikiailyfraui Theidentity 
Th^ and Assm^on Deterrence Act ef 199S direets the U.& Sentencing CemrnisstonfUSS:) to 
review and emend Federal sentencing guidelines to provide an approbate penalty for offenses 
involving ideMlty thifr end identity fraud However, in d»e ahseaee eff Commissioners, VSSChea 
netdoneso. This, Pi turn, has Impeded the abOity e/law enforcement t^hers to proteeete such 
crimes Do you believe that kkntitythefi and identity fraud art serious crimes? ff you are 
cotifirmed, can you commit to friemidating severe penaltiasjbr this crime? 

I believe 4iat identity theft and idestity &Bud ait among tha ntott sericus finandal aimes 
todiy. Indeed, they tiseatea the vsiy existence of Internet commeioe and pose an enmnoQS 
hazanUbi both indnidnalt and businesses. Ifl am confinsed, I vdllaomndT to studying this 
problem in depth and to vmiictag with my lellow eommissionen to foiandate ^^priaiely 
severe penalties to combat this growing probleim 
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1. I gather- that them is a “pntc^^eaers' advisory g!rot9"cmitstb^cfmemb&s^ the d^fmse 
bar Oiat regularly preniides the Cemmfsslea with iayta reganSag Us views for haw the giidelmes 
should be ehanged. What wouldyau dduk cf the idea c / inviting the naUsmal aiim vSaHms 
orgamzatiens to create a crime victims advocacy poop to save a pandlet fimation with respect 
to victims of crime? 

It is imfistiaate that edaievictmisi' voices Jtsvefiw so tong gMievalieel leneta 
uadKstaiid thar &ustistiaas niieo 1 woiked on tile iSsstdeHasy Vietiai Restibldon Act, and file 
Habeas Coipus Refiinn Act, both of which were ineoipoiated into the 1 996 Anfi-Tcnoiism md 
Etfeclive Death Penalty Ad I thus tfdnk it would be an excellent idea to petmit victiins of ctiine 
to provide to the Sentmcitig CominjssioQ in snech the rame way file dstete tar does. 

4. a) I would like to ask each of you to comment on wheAeryou Aitik disirict court Judges 
currently have Ac auAority to grant downward departures on the basis ef cotrpseation wUh the 
proseautbm by a dHendant wUhoui a prosecution motion. 

I do not believe fliat district couit judges cuiraDtiy possess the aufisotity to grant 
downward departures on fiw basis of the defsadant's coppatation with the govemment in the 
absence of a prosecution motion to do so. Indeed, the citcuits have consistently rqected fids 
claim. 

b) IfyoutkAkth^ lack that auAerify. Do you think it would be permissible for the Sentatcbig 
Commission to pant it. or would such a change requira congrersidRo/ legislation? 

Congress certainly has the auteity to create such a d^ariure. Circ«ijistaiic«!tnqrabD 
exist in which the Sentencing Commission mi^t detciminc (bat fids aufliority exists. If for 
exanqile, a dieuit split arose in udiich one circuit held that sudi authority existed, and another 
circuit disagreed with that roling, it mi^t be possible fiat the Cranraission to deteirahie that the 
aufiunity to grant such a downward depstuie egdsted (but. of course, a govemment motion is 
requited to depart below file established mandatory ndaisinm sentence pursuant to 1 8 DSC 
3SS3(e}; nafto a court nor the Commisstan could ifiisnge thia statutory direetive). 

e)Doyau AUikstich a change is desiraUe? 

I do not think it would be cdvisable fiir the Sedeaeing Cotnnussion to permit disirict 
court judges to grant downward departures on the basis of the defendanth cooperation with fin 
government in the riiseaoe of a govemmientmotioa. Aproseeatarlsiua&rlte^posifimiflias 
a &itici court j udgB to detennfne whether a defendant tnfiy has cooperated or restend 
substantial assiststew. In li^ of my own personal eopaiienecwilh this issue, and given nty 
undostanding of the drcumstaoces in whid attempts to grant dowrtwatd departures co this basis 
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have beenmadct I do aotibioksndi s chaage a dssitablA. 
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william K. Sesalona III 

U.S. District Judge for the Diatrict of Vermont 


QUESTIONS FROM SENATOR ABRAHAM FOR SENTENCING COMMISSION NOMINEES 
1. FOR ALL NOMINEES 

I gather there is a ''praetionors' advisory group" consisting of 
members of the defense bar that regularly provides the Commission 
with input regarding its views for how the guidelines should be 
changed. What would you think of the idea of inviting the 
national crime victims' organizations to create a crime victims' 
advisory group to serve a parallel function with respect to 
victims of crime? 

ANSWER; As a sentencing judge, I have encouraged the 
participation of victims in the sentencing process. I would 
favor the participation of national crime victims ozganizatidns 
as a crime victims advisory group to the Sentencing Commission. 


2. FOR JUDGE CASTILLO, JUDGE JOHNSON, JUDGE KENDALL, AND JUDGE 
SESSIONS, AND FOR JUDGE MURPHY HITE RESPECT TO YOUR SERVICE AS A 
DISTRICT JUDGE. 

Please provide a list of cases with citations in which you 
departed from the Sentencing Guidelines in sentencing in either 
direction, excluding substantial assistance departures, listing 
upward and downward departure cases separately. If the relevant 
opinion is not readily available from published reports or 
electronically through Lexis os Westlaw, please provide a copy of 
it to the Committee. Also please provide an approximate 
percentage of cases in which you have ing>osed sentence that the 
eases in which you have departed in each dlraetion represent, in 
whatever format the Sentencing Commission keeps this information 
that makes it easiest to compare to the similar information it 
keeps on national averages. 

ANSWER; You have asked Cor a list of cases in which I granted 
departures, both upward and downward, together with citations for 
those cases. 

I have written two opinions in which I granted downward 
departures: United_atat-eB. v. Simaiavono and Panaram. 924 F.Supp. 
610 (O. Vt. 139S), and United States v. Griffiths. 954 F.Supp. 

73B (D. Vt. 1997) . In addition, the United States Court of 
Appeals for the Second Circuit addressed one of my departures in 
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william K. Sessions III 

O.S. District Judge for the District of Vermont 

United States Teleda. 146 r.3rd 84 {2d Ciz. 1996) 1 discussed 
that opinion at the confirasatlon hearing before the Senate 
Judiciary Committee. I have not written any other decisions 
regarding the granting of downward depaxtuzea. Since neither the 
eovernment nor any defendant has appealed any other decision in 
which X granted a downward departure, there are no tranacripts 
available regarding such decisions. 

1 have reviewed out records in Vermont and the statistics 
compiled by the Sentencing Commission. I reviewed all of my 
sentences fox fiscal 1999 by examining the Judgment and 
Commitment documents for each case. Based upon that review, 1 
imposed 94 sentences. Of those 94 sentences I departed upwardly 
on 2 occasions (29 of the total) and dovmwardly fox reasons other 
than substantial assistance on 17 occasions (18% of the total) . 
(See Attachment.) Assuming the Second Circuit's statistics 
remain constant for 1999, I will have departed downwardly 
substantially less often than most of the judges in our circuit 
fox this period. 

For the year 1998, 1 reviewed etatistics compiled by the 
Sentencing Commission. I imposed 6S sentences and departed 
upwardly on one occasion. In IS cases 1 downwardly departed. 

That figure represents approximately 23% of all cases. In the 
Second Cirouit, the average rate of departure for all of the 
judges is 23.4% according to the statistics cos^lled by the 
Sentencing Commission. Obviously, those statistics indicate that 
my rate of downward departure Is average within the circuit. Iha 
national atatistles Indicate a rate of downward departure of 
13.6%. 

In fiscal years 1996 and 1997, I inqaosed significantly fewer 
sentences. In 1996, I sentenced SI individuals. I departed 
upwardly one time (2%) and downwardly for reasons other than 
substantial assistance on 9 occasions (17%) . In 1997, I imposed 
55 sentences. I upwardly departed 3 times (S.5%) and downwardly 
20 times (36%) . In 1995, I only isgtosed 4 sentences and 
downwardly departed one time. 

A number of factors affect these statistics, including Che 
number of santenclngs per year, the types of crimes within a 
district, the plea bargaining practices of the local U.3. 
Attorney, and most importantly, Che case law of tha circuit. 
Moreover, we are bound to follow the case law of tha circuit, 
which in our circuit defines grounds for departure in an 
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MiJ-iiam K. Sessions III 

U.S. District Judge for the District of Vermont 
inclusive wa/. 


3. rOR JUDGE MURPtiy, JUDGE SESSIONS, PROFESSOR O'NEILL AND MR 


A. 1 would like to ask each of you to comment on whether 
you think district court judges currently have the authority to 
grant downward departures on the basis of cooperation with the 
prosecution by a defendant without a prosecution motion. 

B. If you think they lack that authority, do you think it 
would be permissible for the Sentencing Commission to grant it, 
or would such a change require Congressional legislation? 

C. Do you chink such a change of desirable? 

ANSWER: 

A. District judges do not have the authority to grant 
downward departures motions Cor substantial assistance without a 
motion from the Government. Guideline 5K1.1 appears to mandate 
chat a departure be preceded by the such a motion, and there is 
nothing within that guideline which permits an exception to that 
acquirement . 

B. The SenLciiclng Commission has adopted policy statements 
which require a Government morion before a court could depart for 
substantial assistance. At this point, I do not know if a change 
in the effect of chat policy would require a Congressional 
directive. Whether such a change in Sentencing Commission 
policies requires Congressional appproval raises a complex issue 
of law. I have not conducted sufficient research regarding this 
issue to arrive at a legal determination. 

C. Generally, I do not favor a change in Guideline 5K1 . 1 to 
permit the district judges to evaluate eooperecion without a 
motion from the Government. Judges ere seldom awere of the full 
complexities of a criminal investigation, nor can judges 
adequately evaluate Che cole of a witness in those investigations 
without the input from the Government. I have never granted a 
departure fox substantial assistance without a Government motion, 
despite such requests being occasionally made by defense counsel. 
Moreover, I have never seen examples of the Government abusing 
its authority under this guideline by obtaining cooperation with 
the promise of such a motion and then refusing to file it. 
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Siiiiaw K. SMsiona irr 

O.S. Olstrict Jud^a for the Dtatcict of Verniont 


rottOS'OP QUESTIOS FOR SE8Te»Cr»G COMMISSIOKBRS FROM SEHATOS 


In 1991, Congress enacted the "No Electronic Theft (NET) Act" to 
more effectively deter digital and online piracy of copyrighted 
works. That legislation included a directive to the Sentencing 
CoroiRiasion that instructed it to revisit the guidelines 
applicaltie to defendants convicted of Intellectusl pr<^erty- 
related crimes in order to ensure that they are "sufficiently 
stringent to deter such (J crime" and to "provide for 
consideration of the retail value and quantity of the items with 
respect to which the crime against intellectual pri^erty was 
conmitted." this directive, and its specificity, reflected the 
concern on the part of Congress that the existing guidelines' 
reliance on the value of the infringing items both underestimates 
the true economic harm inflicted on copyright owners and results 
in penaltias that are ao disproportionately low that 0.$. 
attorneys are simply unwilling to prosecota such cases. Despite 
Congress' directive, the old guidelines remain in place 
unamended. The result is that today, nearly two years later, 
there has been only one case brought under the Net Act, and 
elcctrenie piracy continues as a significant and growing concern. 
If confirmed, do you intend to make implementation of the Net Act 
directive a priority, and more specifically, will you comait to 
moving expeditiously to cos^lete revision of the applicable 
sentencing guidelines as directed by the NET ACT and to do so in 
a manner that is consistent with Congrtss' intent to provide 
improved deterrence in this area? 

ANSWER: Congress' directive in the No Electronic Theft Act to 

review guidelines for Intellectusi property-related crimes was 
given over two years ago. I view the primary responsibility of 
the United States Sentencing Commission to implement the intent 
of congress. If confirmed, our fitst task must be to address 
Congress' longstanding directives# including implementation of 
guidelines pursuant to the NET Act. Congress directed the 
Sentencing Commission to fashion guidelines under the MET Act 
that ate sufficiently severe to deter such criminal activity. I 
personally favor addressing penalties under this statute 
sxpaditlously . 
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William K. Sessions III 

U.S. District Judge for the District of Vermont 

QUESTIONS FROM SENATOR 6RASSLET FOR THE SENTENCING COMMISSION 
NOMINEES 

I am concerned about the growing problem of identity theft and 
identity fraud. The Identity Theft and Assumption Deterrence Act 
of 1398 directs the U.S. Sentencing Commission (USSG) to review 
and amend Federal sentencing guidelines to provide an appropriate 
penalty for offenses involving identity theft and identity fraud. 
However, in the absence of Commissioners, D5S6 has not done so. 
This, in turn, has Isgieded the ability of law enforoement 
agencies to prosecute such crimes. Do you believe that identity 
theft and identity fraud are serious crimes? If you are 
confirmed, can you commit to formulating severe penalties for 
this crime? 

ANSWER: Congress passed the Identity Theft and Assumption 
Deterrence Act of 1996 to address the growing problem of Identity 
theft and identity fraud in the United States. I shara Senator 
Grassley's concern for the seriousness of this criminal behavior 
in light of the devastating financial Impact such offenses have 
upon the most vulnerable members of our society. As s general 
rule, I have sentenced defendants who have victimized our older 
and less secure citizens severely, especially when such offenses 
Involved telemarketing fraud. 

The primary reaponaibllity of the United States Sentencing 
Commission is to implement directives from Congress. Certainly 
Congress has spoken clearly that violations of the Identity Theft 
and Assumption Deterrence Act of 1998 shall be treated with 
severe penalties. The Sentencing Commission needs to address 
the implementation of guidelines for these offenses 
expeditiously, and those guidelines need to reflect the intent of 
Congress. 
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William K. Sessions III 

O.S. District Judge for the District of Vermont 
ATTACHMENT 


'WSUtam K. S^ans in 
U.S. District lodge 
District VanBomt 


Senteaciiigsto cisle ia 1999, u of October 12. 1999; 94 


Vpvn^&e^stsmmti (2%) 
Downwacddepsctoces: 17 G8%) 


97-54 Carttasli XJpvasi depaitise 

97-54 Boyd Upoaid dcpscture 


99-40 Dmoclser 

98-57 Iwvee 

98-57 Despetie 

98- 9 Reynoso 

99- 13 Lanarcbe 
98-18 PtDketai 

98- 16 Mdvec 

99- 14 Mendez Hcsmndez 
98-16 IaG]cson.Kei!tKri]. 

96- 68 Fries 

97- 84 Speocc 

98- 81 BeandoiB 
98-36 ZuHo 

97- 99 Benaott 
95-72 Kodd 

98- 37 Ritehte 
97-59 Hunter 


Oaonsvsid depsitiite 
Dowaoard deperinre 
Dowmwrd depattuie 
Dooniwgid dipeiSiire 
Dowsio/ard departiEC 
Dogmueiddq iai tii t g 
DownsvaM depsrtote 
Dotmostd dspaitote 
Downward ds{iattute 
Dowawcd dqustme 
Downward dqwcose 
Dowawaril dqputixe 
Downward dqtattnre 
Downward departure 
Downward departure 
Downward dquatme 
Downward depsitina 
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1573 ITCA QowrtardScpsrt (ScZ.Q) AsslMc-fics«f«1 AWrawstIni ar Alti0«t4<i« a^rcuiastanes 

1S7t 1996 ftownwcrUBapAPt (ltZ.Q] An^e-Cwwrvl «r lUeifectng c(reig c c w ge 

1ST5 eaMnwardScfiftr^ (saiit«dlmidM«*^crce b«H«v(or ««> «t (sslttitf tiwidaftc 
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1S4S 

1572 Inai^tnbli 

1575 Ina^l {cable 

1576 tnn^lfcable 

1575 C5h1«65 fMtlv Tics and a«S06ru(bi 

1576 io^Cicabie 

1577 tiicwlicablv 
197S inappUcaetc 
1579 inappCicMle 
15B0 Ire^Minble 
1951 in^plicafaU 
1626 ((vi^pncMle 


imlTetM* 2S0US 9500056 
InsppUcMCe ZMIM 9500096 
inspflleshie iUitT 9500050 
imc»U«abAe S6S6& OSOOOSO 
:i{t44B liQOpiiesble 206601 9550996 

tMMlluUe KOAH 9600050 
Ince^icMla 2B6619 9900060 

InaAlifisMc 28AS51 9280162 

InntieaMa 296X96 96D0072 

tn^inWa 296967 «S60i:i7 

ff^{£Cbl« 29406ft 95D61C7 
In^ticafcla 299550 0600005 


aieuusifviLi,mefi6ik oo/as/n 

rAauMdi.Mser 07/26^ 

PAAMM.VISRXM 10/65/99 

St»IAUVONC,AcOt$0»£ 10/05/9$ 

CMMt.ttUK Cii'S^rOs 

UfASO.MATDMl J. 06/a/96 

i.e»&2,9ATIIteio 06/12/90 

ICMuuil.iCnDt 66/24/96 

KtAM«.dirFit£T 65/21/96 

«7ttT,lAaM 

K&bU«4:iA 09/23/96 

HAMONil.WllLtJM 10/1VM 
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fiCPMTlME AID cue IMOimTICK FM JUDSE SSSSiOra 


OSS TEAR WMAT teilSORf 
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Qiiestiom froin Sesator Abnham 

1. I gather that there is a "prsEtWonen! advisoiy groap" cmisls^ng of ascmbets offte 
dcfoue bar that reguMy provides the Commission wi& input regaiding its views for 
how the GuidoUncs should be dhsxtged. What would you diinlc of die idea of inidting the 
national crime victims organizations to create a crime victims advisory group to serve a 
parallel function with re^ot to victims of crime? 

Response firom Mr. Steer: 

i think the concept of a crime victims advisory group is a watihwhile idea that the 
Commission shmild explcse, and 1 would be glad to Mp do so if I am oonfitmed. Such 
an advisory body could serve to regularize valuable victim input into the Commissim's 
guideline amendment processes. The Commission has nreeived comment from victim 
groups from time to time ov® the yca» — e.g.. recently, die ComtnissioB sou]^ and 
received input fVom senior citizen groups in develi^ing telemarketing fraud ameaikiHint 
poposals and met with a wide variety of representatives of industries a^ected by 
copyright and trademark hi dingement offenses in order to better understand die impact of 
those offenses. I certainly would welcome any reasonable means of ensuring victim input 
into die Commission's work. 


3 . Please provide the avenge non-substantial assistance departure rate against which to 
compare the statistical information requested of the individu^ judges in question 2. 

Response from Mr. Steer: 

The tables below show the national departure statistics by year as requested, as well as a 
detailed breakdown by circuit and district. A table from the Commission’s PY’98 Annual 
Report that may he helpful also is included. 

1 infer from this question that Senator Abraham may have requested tiic “avorage son- 
substantial assistance departure rate" in part to compare the individual departure rates 
provided in response to Quoation 2 by tiio five nominees who arc judges with the national 
data. Based on my experience in wosking with the santentang data gathered and 
compiled by the Commission, I would advise caution about using tiie data for tiiis 
purpose. The Commission has a long-standing policy of reporting its data and research in 
toe aggregate, as 1 have provided hets, and not by individual judges. 

The Commission has found that comparing judge-specific ikta to aggrepte national data 
often leads to erroneous eonclasiains. The Commission calculates aggregate natiimal 
dtpattuie rates using data collected from over 50,000 criminal cases each ycit. In 
contrast, the number of cases sentenced by an individual judge may ho too Email and . 
overly sensitivo to minor variations to make reliable eonclusions about that judge’s 
sentencing practices. 
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Upward Aod Uswnward B^artur^: 
National, 7ih Circait; Northern District of Illinois 
Fiscal Years 1991 Through 199e 


l%Ka! 

Year 



NilUoial 

1«e3ieaU 

Ifeitheni 

Olinels 

jpupw 

7»eSreait 

Noulseiti 

niiaaic 

1991 

mm 

zo 

0.6 

5.8 

2.7 


1992 

1.5 

1.4 

mmm 

6.0 

3.0 

■ni 

1953 

1.1 

0.9 

IIIIQIIIII 

6.6 


mm 

1994 

1.2 

1.0 

1.0 

t.6 

mm 

5.1 

1995 

0.9 

0.7 

0.8 

1.4 

Z8 

3.8 

1996 

0.9 

u 

1.2 

10.3 

4.9 

7.6 


0.8 

1.2 

■BBi 

12.1 

4.9 

s.s 

1998 

0.8 

1.3 


13.6 

4.8 

5.8 


'Does not in^ude d^artures tbr SuhstaatUi Asdstancei 

SOURC£;U.S. ^S0Bs^Catmis^:A/a»alR^^l991-i995\Soiercsbo6kafF«detti 
Sealensbig StaUsties 1996 - 1999. 
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Unward And Downward Departures: 
Nationali S* Circuit, And Nortlimi District Of Tei»s 
Fecal Years 1991 Tlirou^ 199S 


Fkffll 

Year 

Upward Depaituie E«te (%) 

Downward Dcftertore Kate (%)' 

Hafional 

3*0naU 

Tterthm 

Teisu 

Natlanai 

S^CteBlt 

IMIum 

Toas 

1991 

1.7 

2.3 

1.2 

5.8 

5.1 

4.4 

19«2 

1.5 

1.8 

2.0 

6.0 

mm 

4.3 

1993 

1.1 

1.5 

2.2 

6.6 

mrm 

3.6 

1994 

1.2 

l.S 

1.4 

7.6 

4.9 

4.4 

1995 

OJ» 

1.1 

f 

8.4 

5.1 

S.2 

1996 

a9 

1.2 

1.1 

10.3 

■ai 

6.1 

1997 

0.8 

0.6 

0.8 

12.1 

9.6 

6.9 

199> 

as 

0.1 

0.8 

13.6 

lOJ 

6.9 


‘Does dspcftuns &r &ibsentla1 Asdstsnea. 

SOURCE: U.S. Seutsudiig Coouriuien: AssmseAR^mH 1991 - I99S; SeysNsaicak^l^knl 
Saitmeb^Sttaistksi99t~I998. 
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Upward And l^waward Departures; 

National, Second Orcui^ and die Eastern District of New York 
Fiscal Years 1991 Tbroni^ 1998 


Raal 

Year 

Upward PepamireRate (K) 


NaUffisd 


Eafteoi 

f«swYoiV 

MM 

r^tanM# 

Eatlan 

l*iiwTeric 

1991 

1.7 

1.2 

mm 

5.8 

7.1 

6.2 

1992 

U 

1.4 

0.9 

6.0 

8.9 

11.0 

1993 

1.1 

1.0 

1.0 

6.6 

12.5 

13.6 

1994 

1.2 

1.1 


7.6 

13.3 

15.1 

1995 

OJ 

0.6 

0.2 

8.4 

16J2 

24.7 

199fi 

0.9 

0.7 

0.5 

10.3 

15.2 

11.8 

1997 

0.8 

0.7 

0.3 

12.1 

19.9 

28.S 

1998 

0,8 

0.7 

0.S 

13.6 

23.4 

35.0 


%oes not tnetude departures Sir Substandal Asdstaoee. 

SOURtX: V.S. Sentendni Commtsscon: AimutU Report 1991 - 1995; Sounetook ofFeAeml 
SettHie>eingStai6ahtl996‘199S. 
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Upward And Downward Departures: 
Nafmaal, 8*^ Orcuiti and District of Minnesota 
Fiscal Yean 1991 Tbrough 1^8 


Fiseal 

'itsat 

Upwazd Depatiure Rate (%) 

Dowmwd Departiiro Rate (5%)' 

Nstioml 

8* Circs It 

Minnotota 

Nttioinl 

r'CbcuU 

Minotsms 

1991 

1.7 

0.9 

1.7 

5.8 

5.0 

4.3 

1992 

1.5 

1.2 

Z9 

6.0 

5.5 

7J 

1993 

l.l 

0,9 

1.1 

6.6 

jflQII 

73 

\m 

U 

0.7 

wmm 

7.6 

63 

M 

1995 

0.9 

0.9 

1.8 

8.4 

5.6 

9.5 

1996 

0.9 

1-1 

1.0 

10.3 

63 

12.2 

1997 

0.S 

0.9 

2.4 

12.1 

8.8 

14.6 

199S 

0.B 

0.7 

0.3 

13.6 

7.7 

13.5 


'Does not ineludc dcjMttucES fin Sui^aaniJ&l Assistance. 

SOURCE: U.S. Scntcnciiig Commission: Annual Kapori JS>91 - ]99Si Soureebpok of Ft^erel 
S&^paelng S^tatiflcs 1996 - 1 99S, 
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Upward And Doiraward fiepatinr^: 
NatUinal, lad Circuit, District of Vennaat 
Fiscal Years 1991 Thntu^ 1999 


Fiscal 

Y«ur 

Upward Dqsattare Rate (K) 

Downward D^8ftufeR»e (%)' 

niQiyyiiiii 

2'^ Circuit 

Varmont 

Maiiend 


Vcnasst 

1991 

1.7 

la 

mm 

5.8 

7.1 

3,8 

1992 

l.S 

1.4 

WOM 

6.0 

8.9 

5.2 

1993 

1.1 

1.0 

2.9 

6.6 

12.5 

12,5 

1994 

1.2 

1.1 

■91 

7.6 

13.3 

11.1 

1995 

0.9 

0.6 

■Qi 

8.4 

16.2 

11.0 

1996 

. OS 

0.7 

2.2 

10.3 

15.2 

19.4 

1997 

0.8 

0.7 

3.7 

12.1 

19.9 

26.2 

1998 

0.8 

0,7 

0,9 

13.6 

23A 

20.7 


'Does not bdude depsitures for Subnantial Assistance. 

SOURCE: U.S. Sentencing Commission: Annual Report 199 J ~ J995; Smireeioei of Federal 
Seatmaing SlalisSios 1996 - J99S, 
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4. a. 1 would like to ask each ofytm to comment on wht^cr you think district court 
judges euirently have the authority to grant downward departures on the basis of 
cooperation with die proseeution by a defendant without a prosecution motitai. 

b. If you diihk they lack diat authority, do you think it would be permissible for the 
Sentencing Commission to grant it, or would such a change requiro Congressional 
legislation? 

c. Do you diirik such a change is desitable? 

Responses front Mr. Steer: 

a. No, except as recognized in Wade v. United States . S04 U.S. 181 (1992) (Lfi., when the 
govonment's refusal is based on an unconstitutional motive), or perhaps whoi die 
prosecutor's refusal constitutes a breach of a pIsa agreement fseo Santobello v. New 
Xsjk, 404 U,S. 257 (1971)). 

b. In tbc case of departure below a statutory raandatoiy minimum for substantial 
assistance without a government motion, only Congress could authorize that action, 
presumably by amending 18 U.S.C. § 3SS3(e), In die case of such departures below the 
minimum of a guideline range when no statutory mandatory minimum is involved, flic 
Commission probably could gisnt such action by amending the pertinent policy 
statement, USSO $SiC2.1. The governing statute that directs the Commission with regard 
to this issue, 28 U.S.C. S 994(n), does not {nedicate substantial assistance d^uutures on a 
government motion. The Commission elected to include that condition in order to be 
consistent with the procedure for departing below a mandatory minimum under 

1 8 U.S.C. § 3553(e), and for other good reasons. T use die caveat “probably" because 
another directive in the Commission's mgaoic statute, 28 U.S.C. § 994(b)(1), requires 
that the Commission's guidelines be “consistent with all pertinent provisions of title 1 8 ." 
Thus, it could be argued that this latter provision implicitly incoipoistes the government 
motion tequirement from 1 8 U.S.C. S 35S3(e). For several reasons. I do not favor this 
reading of the several related statutory provisions, and thus I do not believe the 
government motion requirement is statutorily compelled when no mandatory minimum is 
involved. 

o. No, I do not believe such a change is desirable tor a number of ixtesons. First, there is 
an iTihcrcnt. strong incentive for prosecutorial good iiuth with regard to making the 
requisite motion, as Judge Joe Kendall cogently pointed out in answer to a similar 
question at the October 7 hearing. Second, rfthm wore no government motion 
requirement, defense counsel no doubt would find duty bound to move for such a 
departure in virtually every case in which ajdefrmdant had provided any assistance to the 
government This would lengthen sentencing hearings and urmecossatlly burden the 
courts. Third, I believe there are legitimate separation of powers concerns ftat strongly 
argue against routine court inquiries into ar^ that are badirionally the province of the 
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prosecutor. Tbc closer the question, the de^cr the court might hsve to dig into die 
proseentor’s “files," possibly for both the instant ease and other cases, in order to 
ascertain whodier the assistance allegedly rendered by the de&ndant in fact was 
“substantial” and wheSier the prosecutor had acted in bad faith in withholding a motion 
recognizing sudi assistenee. Because the likelihood of prosecutorial abuse by wrongly 
withholding desired motions is very low, it ssoms extremely unwise to go down this rood. 
While the above reinesents my strong inclination at the present time, if I am cmifirmad 
and this issue is brought before the CommiBsion, I will endeavor to consider fiirly all 
arguments. 
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QuestSon frees Stator Hatch 


In 1997. Congross enacted fto "No Eloctnajic Theft (NBT) Act” to more offectiwly deter 
digital and onliire piracy of copyrighted woriis. That legislation included a directl\« to 
the Sentenrang Coituaission diet instructed it to revisit fhe guidelines applioahle to 
defendants convicted of intellectual property-related crimes in order to ensure that they 
are “sufQcicntly stringent to deter such crime” and to "provide for consideration of the 
retail value and quantity of tho items with respect to which crime against intellectual 
pis^riy was cornmilted ” This directive, and its speclficify, reflected the emcern on die 
pari of Crmgress diat the existing guidelines reliance on the value of infiinging items 
both underestimates tire true economic harm inflicted on cr^jyright owneis and resulte in 
penalties flat arc so disproportionately low that U.S. attorneys are simply unwilling to 
prosecute such cases. Despite Congress's directive, the old guidelines remain in place 
unareended. The result is that today, nearly two yea» later, there has been only one case 
brought under the NET Act, and electronic piracy continues as a significant and growing 
concern. If confirmed, do you intend to make implemcntaflon of flic NET Act directive a 
priority, and mote specifically, will you commit to moving expeditiwisly to complvtc 
revision of flic applicable sentencing guidelines as dueoted by the NBT Act and to do so 
in a manner that is consistent with Congress’ ititoat to provide improved dotorrence in this 
area? 

Response firont Mr. Steer: 

If oonfirmed, I would do everything reasonably possible to ensure fliat the Commission 
promptly addresses the NET Act directives and does so in a maimer condstont with them, 
(n my view, implementation of tho NET Act should he at ornoarflie top of the 
Commission's amendment priority list. This Act dates from 1997, and thus its directives 
are the oldest yet to be implemented by the Commission. Also adding to tho urgency is 
the fact that Congress apparently intended to center on flic Commissioa “emergency" 
authority to amend the guidelines outside flic conslraints of the regular amendment cycle 
and process. (I hdieve making permanent (he tenqiotary emergen^ telemaifcoflogfiaud 
guideline amendments also must be treated as a top priori^ in onfer lo avoid possible 
expirafloD of these provisions at the end of fliis next amen^ent cycle). 

1 further agree that the entire guideline covering trademark and copyright infringements 
needs to be revised comprehensively to strengthen penalties, msure that fhe eemomic 
harm resulting team these oftenses is more adcqiutoly reflected, and better ^rtor the 
ciimlna! conduct. 
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QoestioB from ^eaator Grassley 


I am concerned about the growing problem Of identity theft and identity ftaud. Hie 
Identity Theft and Assumption Detetieiicc Aet of 199S directs the U^. Sentencing 
Commission (USSC) to review and amend Federal sentencing guidelines to provide an 
appr^motc penalty for offenses involving id]mtity theft and identity fraud. However, in 
the absence of Commissioners, USSC has not dose so. This, in him, has impe^ the 
ability of law eafoxcement agencies to prosecute such crimes. Do you believe diet 
identity theft and identity fraud am serious crimes? If you are conflimed, can you commit 
to fomnilating severe penalties for this crime? 

Response from Mr. Steer; 

I do believe that identic theft and relalsd fraud an serious crimes and that the sentaacing 
guidelines should treat them as such. The Commission has an obligation to hnplcnient 
prompdy and faiftifully the directives from Gongiess contained in the Identity Theft and 
Assumption Deterrenee Act of 1 998. In my eunent position as Commission General 
Counsel, T have woriced wifti Commission staff during the past year when there were no 
coimnissionen to investigate this issue and develop mfoimaiion to assist incoming 
commissioners in naponding to this Act 



NOMINATIONS OF ANNE CLAIRE WILLIAMS 
(U.S. CIRCUIT JUDGE); FAITH S. HOCHBERG, 
FRANK H. McCarthy, and VIRGINIA A. 
PHILLIPS (U.S. DISTRICT JUDGES) 


TUESDAY, OCTOBER 26, 1999 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The committee met, pursuant to notice, at 3 p.m., in room SD- 
226, Dirksen Senate Office Building, Hon. Strom Thurmond, pre- 
siding. 

Also present: Senators Abraham, Feinstein, and TorricelU. 

OPENING STATEMENT OF HON. STROM THURMOND, A U.S. 

SENATOR FROM THE STATE OF SOUTH CAROLINA 

Senator Thurmond. The committee will come to order. 

I am pleased to hold the sixth judicial nomination hearing for 
this Congress. 

1 welcome the distingmshed members of the Senate who are 
present to introduce peuticuleu* nominees, and I Eim pleased that 
the nominees were able to be here today. 

Judicial nomination hearings are eimong the most important du- 
ties of this committee. A Federal judgeship is not only a position 
of great power, it is also one of great responsibility to the people 
of this Nation Euid to the Constitution. 

1 wish to proceed in the following manner. After opening state- 
ments, I would like for the Senators who are present to introduce 
their nominees. The Senators will constitute the first peuiel. 

The second panel wiU consist of the nominees: Anne Claire Wil- 
liams of Illinois for the Seventh Circuit Court of Appeals; Faith 
Hochberg of New Jersey to be a district judge for the District of 
New Jersey; Frank McCarthy of Oklahoma to be a district judge 
for the Northern District of Oklahoma; and Virginia Phillips of 
California to be a district judge for the Central District of Cali- 
fornia. 

Before we start questioning the nominees, I will call on anyone 
to make an opening statement if they wish. 

Senator Feinstein. Why don’t I let my colleagues go ahead with 
their statements, and then I will follow up at the end with my 
statement, if that is agreeable with you, Mr. Chairman. 

Senator Thurmond. That would be fine. 

( 365 ) 
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I would like to express my support for the nomination of Anne 
Claire Williams for ^e U.S. Coiurt of Appesds for the Seventh Cir- 
cuit. 

Judge Williams was appointed to the U.S. District Court for the 
Northern District of Illinois by President Reagan in 1985. Prior to 
that, she served for almost a decade as an assistant U.S. attorney 
for the Northern District of Illinois. 

I have been assured by fHends, with whom I have great con- 
fidence, that she is a very fine member of the Federal bendb and 
will perform admirably on the circuit coiut. 

I also tmderstand that she is a woman of high character and in- 
te^ty. She is married and has two children. .Mthough she lives in 
Illinois, she has close ties to South Carolina. Her parents and her 
husband were bom in South Carolina, and her father resides in the 
Greenville area today. 

I am pleased to support her nomination and look forward to her 
continued service in this new capacity. 

Yes, Senator Nickles. 

STATEMENT OF HON. DON NICKLES, A U.S. SENATOR FROM 
THE STATE OF OKLAHOMA 

Senator Nickles. Mr. Chairman, thank you very much, and. 
Senator Feinstein, thank you as well. I weuit to thank the com- 
mittee for having the hearing today on a few nominees to be con- 
sidered for district court judges and I guess one appellate judge. 

Mr. Chairman, I am here today to introduce and recommend the 
nomination of Frank McCarthy to the U.S. District Court of Okla- 
homa. I believe he is an excellent nominee. His selection is a result 
of a bipartisan selection committee that was composed of myself 
and Senator Inhofe and also an attorney general who happens to 
be a Democrat, Drew Edmundson. We put together a panel that 
made recommendations, and Judge McCarthy was highly rec- 
ommended. So I recommend him to you as well. 

I called him a judge because he is currently serving as U.S. M^- 
istrate Judge for the Northern District of Oklahoma. He has held 
that position since 1995 and has served quite capably. 

Prior to serving as Magistrate judge, he was in private practice 
for several yeeffs. I personally got to know him when he served as 
assistant U.S. attorney. This is back in the early 1980’s. He wsis 
assistant U.S. attorney, and he was actually senior litigation coun- 
sel fi-om 1985 to 1987. 

Prior to that in his service to the community, he was a public de- 
fender from 1976 to 1985. So he served 9 years as a public de- 
fender, 3 years as assistEUit U.S. attorney, senior litigation counsel. 
So he has both been a defender and also a prosecutor. He has had 
several years in private practice where he excelled, and then in the 
last 4 years has served as the U.S. Magistrate in the Northern Dis- 
trict of Oklahoma. 

Mr. Chairman, obviously he is well qualified, hi^y qualified. I 
think he will do an outstanding job as a Federal district court jus- 
tice, and I would heeutily recommend to the committee to lend its 
support to his confirmation. I support it very strongly, smd I hope 
that the committee and the Senate will as well. 
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I thank you, Mr. Chairman, for your cooperation in scheduliug 
this hearing. 

Senator Thurmond. Senator Lautenberg. 

STATEMENT OF HO N. FR ANK LAUTENBERG, A U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 

Senator Lautenberg. Thank you very much, Mr. Chairman anH 
Senator Feinstein. 

I ^ here today to register my thanks for moving ahead with the 
nomination of Ms. Faith Hochberg. This is a time when New Jer- 
sey’s Federal bench is struggling with heavy caseload, shortage of 
judges, smd todays action will help New Jersey’s Federal coiui;- 
houses be more fair and more efficient. 

It is a pleasure for me, Mr. Chairman, to recommend Faith 
Hochberg as a nominee to the U.S. District Court in New Jersey. 

Ms. Hochberg has served with distinction as the U.S. attorney for 
New Jersey since 1994. She is eminently qualified for a Federal 
judgeship. 

Resident Clinton nominated Ms. Hochberg for the District Coiut 
on April 22 of this year. As the first female U.S. Attorney in New 
Jerseys history, Ms. Hochberg spearheaded corruption probes that 
led to the conviction of numerous Newark City officials. She par- 
ticipated in the prosecution of the Unabomber, Theodore 
Kaczynski, and she uiu-aveled widespread police corruption in sev- 
eral of our communities. 

Her office has a record of aggressively pursuing child pomog- 
raplw cases. From 1994 through 1998, Ms. Hochberg’s attorneys 
handled 67 of those cases, which was the second highest number 
among U.S. Attorney’s Offices across the coimtry. 

Since 1997, Ms. Hochberg has been a member of the Attorney 
General’s advisory committee which advises Attorney Gener^ Reno 
on ispes affecting the U.S. Attorney’s Office. Ms. Hochberg chairs 
a white-collar crime subcommittee and has focused the committee’s 
attention on cyber crime issues which, of course, will be eui increas- 
ing concern in the next century. 

This is particularly trae in New Jersey which has a high con- 
centration of high-tech industries and serves as a computer nerve 
center for large New York-based corporations and the Federal Re- 
serve Bank of New York. 

Prior to her service as U.S. attorney, Ms. Hochberg served as the 
Deputy Assistemt Secretary of the TVeasiuy for Law Enforcement 
as well as Senior Deputy Chief Coimsel for the Treasmy’s Office 
of Thrift Supervision. 

She also has experience in the private sector, having worked as 
a partner in a prominent New Jersey law firm. She has out- 
standing academic credentials. She was graduated magna cum 
laude in 1975 fi*om Harvard Law School where ^e edited the Law 
Review. In 1972, she was graduated smnma cum laude fi'om 'Tufts 
University. 

Ms. Hochberg also has been a pioneer in her efforts to keep guns 
out of the hands of criminEds. She and a former New Jersey Attor- 
ney General orgemized a project that alerts law enforcement each 
time a gun is recovered during a criminal incident, and that allows 
those guns to be traced to their sources. 
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Mr. Chairman, this heetring could not come at a better time. New 
Jersey’s Federal courthouses are stressed to tiie limit and delays 
are becoming more smd more common. Of the 94 U.S. district 
courts in this coimtiy, New Jersey courts ranked 74th in the length 
of time it takes to dispose of felony cases and 83rd in bringing tmdl 
cases to trial. 

We all know that judicial nominations are frequently under- 
mined by politics during Presidential election years, and with that 
in mind, I hope that this committee can act quickly in bringiag Ms. 
Hochterg’s nomination to the floor for a vote. 

Mr. Chairman, I ^ank you for giving me a chance to appear, and 
I thank Senator Feinstein for the time and consideration. We have 
an excellent candidate for the Federal bench in New Jersey, and 
I hope that her nomination will be processed promptly. 

Senator Thurmond. Senator Inhofe, I understand that you have 
got to leave. 

STATEMENT OP HON. JAMES M. INHOPE, A U.S- SENATOR 
FROM THE STATE OF OKLAHOMA 

Senator IraoFE. Mr. Chairman, I £un chairing a committee ri^t 
now, a readiness subcommittee. It is in recess. So I will main a 
very brief introduction and recommendation for Frank McCarthy 
who is our nominee, is the President’s nominee for the U.S. District 
Court for the Northern District of Oklahoma. 

I noticed that Senator Nickles was here before, and I think he 
probably went over the career background of Mr. McCarthy. He 
certainly has had a wide variety of experience in both private prac- 
tice, the U.S. Attorney’s Office, as well as U.S. Magistrate. 

What he may not have mentioned is that we got together and put 
together a type of a committee approach to this thing in the early 
sta^s, and so Senator Nickles and I and then oiir highest state- 
wide elected Democrat, Drew Edmondson, who is our Attorney 
funeral — each one has people on a committee that does an evalua- 
tion. It is a pretty exhaustive system that they have to go through, 
and they came out with the recommendation that Mr. McCarthy 
would be an excellent choice. 

And I have to say this, too. After my personed interview with 
him, I agreed with the findings that they ^ally came up with. So 
he is one who does enjoy bipartisan support. He is one whose ethics 
^d professionalism has never been questioned by anyone, and it 
is an honor to be here, for me to recommend with no hesitation 
your approval of Prank McCarthy. 

Thank you, Mr. Chairman. 

Senator Thurmond. Thank you very much. 

Senator Feinstein. 

STATEMENT OP HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator Feinstein. Mr. Chairman, thank you very much. 

I know Senator Boxer and I are going to speak about ffie aama 
person. So I will be very brief. 

I am veiy pleased to introduce Virginia Phillips, a nominee for 
the District Court of the Central District of California. 
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Before speaking about her, if I may, I would like to enter into 
the record a statement by our Ranking Member Senator Leahy, if 
I might. 

Senator Thurmond. Without objection, so ordered. 

[The prepared statement of Senator Leahy follows:] 

Prepared Statement of Hon. Patrick Leahy, a U.S. Senator From the State 

OF Vermont 

This afternoon the Senate Judiciary Committee is holding only its sixth coniiima- 
tion hearing for judicial nominees this year after a very late start. Today the Com- 
mittee will hear from four outstanding nominees: Judge Ann Claire Williams, Presi- 
dent Clinton’s nomination to the Seventh Circuit Court of Appeals; Faith Hochberg, 
currently U.S. Attorney in New Jersey and nominated to the District Court there; 
Judge Frank McCarthy, nominated to the District Court in Oklahoma; and Judge 
Virginia Phillips, nominated to the District Court in the Central District of Cah- 
fomia. Judge W illiam s and Ms. Hochberg have each been previously considered and 
confirmed for their current positions by this Committee and by the Senate. Judge 
McCarthy and Judge PhiUips are each Ughly respected magistrate judges. 

I am happy that Judge Williams’ nomination is getting exj^ited treatment, espe- 
cially in the wake of the Senate’s treatment of Justice Ronnie White from Missouri. 
Judge Williams is one of the 7 nominees I highlighted in my statement to the Sen- 
ate on October 15, in the wake of the unprecedented Republican party line vote to 
defeat the nomination of Justice White. In addition to prompt consideration of Judge 
Williams, who will be the first African American to serve on the 7th Circuit, I renew 
my challenge to the Senate to proceed to vote on the long-delayed nominations of 
Judge Richard Paez and Marsha Berzon, Judge Julio Fuentes and Judge James 
Wynn, Kathleen McCree Lewis and Enrique Moreno. 

I am sure that Judge Phillips is ^ad to see this day finally arrive. Hers has been 
one of the nominations that has been stalled the longest before the Committee this 
year. She was first nominated in May 1998, more than 17 months ago. She is nomi- 
nated to fill one of the 20 judicUd emergency vacancies around the country. 

The Judiciary Committee recently received a letter recently from Chief Judge 
Hatter of that District Court for the Central District of Cahfomia in which he im- 
plored the Senate to act promptly on the nomination of Judge Virginia Phillips. 
Judge Hatter notes that the Eastern Division of the Central District is one of &e 
fastest growing areas in the nation and has only one judge with a “staggering case- 
load.” He explains that the reassignment of cases to Los Angeles from San 
Bemadino “results in a large number of litigants, witnesses, lawyers, emd law en- 
forcement officers having to travel to Los Angeles, some sixty (60) miles away, by 
way of the most traffic congested roads in the United States.” I thank Chief Judge 
Hatter for his letter and want him to know that I, for one, understand. Those who 
say there is no judicud vacemcies problem ought to consider Chief Judge Hatter’s 
perspective and the problems created for thousemds of people each year in his Dis- 
trict. I hope that in addition to proceeding promptly to consider and confirm Judge 
Philhps that the Senate will confirm Judge Florence Marie Cooper, Frederic 
Woocher and Dolly Gee to that District Court. 

In addition to these fine nominees, there are still 30 judicial nominations pending 
before the Committee in need of bearings. By this time last year the Committee had 
conducted 13 confirmations hearings, more thsin twice the number conducted this 
year. By this time last year the Senate had confirmed 66 judges; this year the con- 
firmation total stands at only 25. There are today 9 judicial nominations on the Sen- 
ate Executive Calendar awaiting final action by the Senate. The Senate should act 
to confirm all of those nominees and those included in this hearing before it ad- 
journs for the year. 

Senator Feinstein. Also a letter from the presiding — ^the chief 
judge, the Hon. Terrance J. Hatter, Jr., who I believe is here today. 
I would like to introduce this into the record in support of Nominee 
Virginia Phillips, if I might. 

Senator Thurmond. Without objection, so ordered. 

[The letter follows:] 
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U.S. Dioteict Coubt, 

Cenibal DiSmCT OF Caufgenia, 

Los Angeles, CA September 17, 1999. 

Hon. Qrrin G. Hatch, 

Chairman, U.S. Senate Judiciary Committee, 

Washington, DC. 

Hon. PA-ffiiCK J. Leahy, 

U.S. Senate Judiciary Committee, 

Washington, DC. 

Deak Senatoes Hatch and Leahy: I write on behalf of more than ei^teen (18) 
million peo|)le in the Central District of California and, particularly, tiie more tluin 
three (3) auUion people in the Eastern Division of our district The division is com* 
prised of the counties of Riverside and San Bernardino. As you know, Riven^e 
Ckninty, with some 1.5 million people, is one of the fastest growing areas in our na- 
tion, and San Bernardino is the largest county in the country in geographical area. 

Our Eastern Division has only one district judge. That judge is l^d wi& sudi 
a sta^ering caseload that it is necessary to send overfl^ cases to our Western 
(headquarters) Division each month. This results in a large number of litigants, wit- 
nesses, lawyers, and law enforcement officers having to travel to Los Angles, some 
sixty (60) miles away, by way of the most traffic congested roads in the tlnited 
States. 

Meanwhile, the nomination of Judge l^ginia A. Phillips, who would be assigned 
to our impacted Eastern Division has been m the Senate Judiciary Committee some 
Majr, 1998. 

I impkne you to take action on this nominee, who enjora splendid bi-partisan sup- 
port from hOT Inland Empire (Riverside, San Bernardino) community, whicht she hi 
served as a California State Judicial C^cer. She now serves her home community, 
as well as Los Angeles, as a United Magistrate Judge. 

I join Conmssman Ken Calvert, members of the bench, bar, other local leaders, 
and the under-served citizens of Riverside and San Bemidino counties in urging 
action on this nomination for a second district court judge for the Eastern Division 
of the Central District of California. 

Thank you for working to better the administration of justice in our district, and 
I would be pleased to aid you and the Committee in anyway you feel appropriate 
in order to have this critical position filled as soon as possible. 

Most sincerely, 

Terry J. Hatter Jr., 

Chief United States District Judge. 

Senator Feinstein. Mr. Chairman, Ms. Phillips’ career been 
exemplf^. She attended the University of California at Riverside, 
University of C^ifomia’s Boalt School of law. She joined the 
area’s — and this is the Inland Valley of California — the aurea’s larg- 
est law firm, Best, Best & Krieger, and she became a very higl^ 
regarded dvil attorney. 

In 1991, she was appointed commissioner of the Riverside Coun- 
ty Coixrt and served m that capacity xmtil 1995 when she was ap- 
pointed U.S. Federal Magistrate. 

She has been widely praised for her intelli^nce, her fairness, for 
her judicial temperament. People note that ^e qmddy, efficiently, 
and in a manner such that any attorney, litigant, juror, and visitor 
to her (»urtroom perceives that justice will be done. 

She has been active in the community, serving on the boaiti of 
directors of several organizations, includu^ the I^emde Rape CM- 
sis Center, Riverside Youth Service Center. She has many sup- 
porters. I notice that Congressman Ken Calvert is before the com- 
mitt^ today in support of this nominee, al^ ^piesentatives deny 
Lewis and Ron Packard as well. In addition to that, Ae is sup- 
ported Iw the Riverside District Attorney Grover Trask, ilie Mayor 
Ronald Lovers^, the University President Lawrence Granity, the 
Press Entererise Publisher Marcia McQuaren, and the Wverside 
University Chancellor Raymond Orbach. 
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This district, the Eastern District of the Central District, has just 
one Federal judge to supervise the legal needs of 3 million people. 
Because of the shortage of this judge, over 50 percent of the Fed- 
eral cases originating in these two large coimties are referred 60 
miles away to Los Angeles. So I am hopeful that she will be 
promptly approved by this committee and moved to the floor for a 
vote, and I know my colleague. Senator Boxer, who is here concurs 
in those views. 

Senator THURMOND. Senator Boxer. 

STATEMENT OF HON. BARBARA BOXER, A U.S. SENATOR FROM 
THE STATE OF CALIFORNIA 

Senator BoxER. Thank you so much, Mr. Chairm 2 m, Senator 
Feinstein. 

I aim very proud to introduce you to Virmnia Phillips. I would 
ask her to stand, if she would. I aun so glad to see you here, Vir- 
ginia. This has been a long time in coming. 

I want to say that Virginia Phillips went through my screening 
committee made up of some of the finest people in the legal profes- 
sion with fl 3 dng colors and she was their very strong recommenda- 
tion, aind I was proud to recommend her to the President. The 
President nominated her, amd now it is up to this committee and 
the Senate. 

Rather than repeating any of her actuad backgroimd, as Senator 
Feinstein has stated so well, I would ask unainimous consent that 
my entire statement be submitted for the record, Mr. Chairmain, if 
that is OK. 

Senator Thurmond. Without objection, so ordered. 

Senator Boxer. Thamk you. 

I will simply quote some of my Republican friends who are sup- 
porting her because one thing Senator Hatch has told adl of us is 
make sure the people you bring have bipartisan support. So I aun 
going to read some of these. 

We know that Congressman Jerry Lewis is a very strong sup- 
porter. He wrote to encourage me to make this nomination. I was 
pleased to make this nomination, and he said, “Her accomplish- 
ments are noteworthy and commendable. I hope you will nominate 
her for the U.S. District Court. I give her my strongest rec- 
ommendation.” Jerry Lewis is a very senior member of the Repub- 
lican side over in the House. I had the privilege of serving with 
him. 

Congressman Calvert, I am not going to quote him. I was going 
to, but I am much happier to see that he himself is here to put his 
own words in favor of Virginia. 

Judge Phillips’ former colleague. Riverside Superior Court Judge 
Stephen Cunison, wrote to Chairman Hatch in Jime 1998 request- 
ing that the chairman “* * * schedule a hearing date to consider 
the confirmation of Magistrate Judge Phillips’ appointment,” and 
that Chairmaui Hatch vote and urges colleagues to vote to confirm 
her. Judge Cunison went on to say, “She is firm, fair, and schol- 
arly. The judges of this court relied extensively on her wisdom and 
her legal acumen, and her departiire to the U.S. district court as 
a Magistrate judge has been a considerable loss. I would respect- 
fully suggest that we as Republicans will stand a bit taller in the 
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public eye if your committee joins ranks with the President on this 
apjMintment.” 

llie Riverside District Attorney Grover Trask, a Republican, has 
said, “I am honored to recommend for your consideration Virginia 
Phillips.” He goes on to cite her intelligence, her fairness, her ex- 
ceptional judicial temperament, and just goes on in the most won- 
derful way. 

She has the support of the Riverside law enforcement community 
endorsed by both the Riverside County Sheriff and the chief of po- 
hce of Riverside, Gerald Carroll, and it goes on and on. 

I want to just close by sa 3 dng my colleague. Senator Feinstein, 
made a very important point. The lidemd Empire is one of the fast- 
est-growing parts of our great State, and as Senator Feinstein and 
I always remind everyone, we are a Nation State. We have about 
34 million people. We really need this judgeship. We need it badly 
for the people to do justice for the people, and we urge your prompt 
consideration. 

I thank you so much, and I look forward to hearing Ken Calvert’s 
remarks as well. 

[The prepared statement of Senator Boxer follows:] 

Prepared Statement op Barbara Boxer 

Thank you Mr. Chairman. I am delisted to be here today to introduce Virginia 
Phillips to the Committee. Judge PhiUips is eminently qualified and I am hopeful 
she will receive the support and approval of this Committee. 

Judge Phillips back^ound and qualifications are impressive. She graduated 
magna cum laude from the Universi^ of Cahfomia at Riverside in 1979 and went 
on to earn her Juris Doctor in 1982 from the University of California at Berkeley 
Boalt Hall School of Law. 

After graduation from law school, Judge Phillips joined the Riverside law firm of 
Best, Best & Krieger. There she practiced mainly in the area of civil litigation. In 
1988, she was made a partner at ^st. Best & Krieger. 

In February 1991, 8uter being ^pointed a Superior Court Commissioner, Judge 
Phillips left private practice. As a Superior Court Commissioner, Judge PhMps pre- 
sided over both civil and criminal cases. On February 24, 1993, Judge Phillips was 
appointed a United States Magistrate Judge for the Central District of Caluomia, 
and continues to serve in that capacity today. 

In addition to Judge Phillips impressive academic and professional background, 
she has a bevy of support from Democratic and Republican colleagues, the commu- 
nity of Riverside as well as here in Congress. 

In March 1998, Congressman Jerry Lewis wrote to encourage me to nominate 
Judge Phillips to the bench. Congressmem Lewis said “her accomphslunents are 
noteworthy and commendable. I hope you will nominate her for the U.S. District 
Court Bench. I give her my strongest recommendation.” 

Congressman Ken Calvert also wrote to encourage me to nominate Jud^ Phillips. 
Congressman Calvert commented, “Her accomplishments are obviously impressive 
and well-renowned. I hope you will nominate her for the U.S. District Court Bench. 
I give her my strongest recommendation.” 

Judge Phillip’s former colleague. Riverside Superior Court Judge Stephen 
Cunnison wrote to Chairman Hatch in June 8, 1998 requesting that the Chairman 
“schedule a hearing date to consider the confirmation of Ma^trate Judge Phillip’s 
appointment and that [Chairman Hatch] vote, and urge [hisj colleagues to vote, to 
confirm her appointment.” Judge Cunnison went on to say, “She is firm, fair and 
scholarly. The judges of this court relied extensively on her wisdom and legal acu- 
men, and her departure to the U.S. District Court as a magistrate judge has been 
a considerable loss * * » i would respectfully suggest that we, as Republicans will 
stand a bit taller in the public eye if your Committee joins ranks with the President 
on an appointee as well qualifiea as Judge Phillips * * *” 

The Riverside District Attorney, Grover Trask — a Republican — has said, “I am 
honored to recommend for your consideration Virginia Phillips for nomination to the 
Federal District Court, Central District of California * * ♦ Ms. Phillips brings intel- 
ligence, fairness and exceptional judicial temperament to the bench. She is highly 
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respected in both the legal community and our community at large. Her nomination 
womd certainly be welcomed by my ofhce ♦ * * She wiU make an outstanding fed- 
eral jurist.” 

Ju(^ Phillips also has the strong support of Riverside law enforcement commu- 
nity. She has been endorsed by both the Riverside County Sheriff, Larry Smith, and 
the Chief of PoUce of Riverside — Gerald Carroll. In admtion, the late president of 
the Greater Riverside Chambers of Commerce — Art Pick — weired in in support of 
Judge Philhps nomination. 

Judge Phillips has a deep commitment to her community having served on the 
board of directors for the Riverside Youth Service Center and as chairperson for the 
City of Riverside Law Enforcement Pohcy Advisory Committee. From Jime 1993 
through February 1998 Judge Phillips published a monthly book review column for 
the Riverside County Lawyer, the official pubhcation of the Riverside County Bar 
Association. And from 1983 to the present Judge Philli ps has been a visiting lec- 
turer at the University of California at Riverside’s Program in Law & Society. 

Mr. Chairman and members of the Committee, I will close by saying that Judge 
Phillips is an excellent nominee as evidenced by her academic background, profes- 
sional experiences, bipartisan support, and her well-qualified rating from the Amer- 
ican Bar Association. 1 hope that the Committee will agree that Judge Philhps is 
deserving of its support and vote to send her nomination to the floor before this ses- 
sion adjourns. 

Senator Thurmond. Senator Torricelli. 

STATEMENT OF HON, ROBERT G. TORRICELLI, A U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 

Senator Torricelli. Thank you, Mr. Chairman, very much. 

Mr. Chairman, I am here in support of Faith Hochberg, who has 
been nominated by the President at my request for the District 
Court in the State of New Jersey. 

Ms. Hochberg was previously nominated by Senator Bradley, and 
upon his retirement from the Senate, he urged me to follow and 
nominate her for this Court. I did so gladly and willingly because 
of her rather extraordinary credentials. 

Ms. Hochberg, before becoming the U.S. attorney in the State of 
New Jersey, was a graduate of Tufts University and from the Har- 
vard Law School where she served as editor of the Harvard Law 
Review. She clerked for the U.S. Court of Appeals for the District 
of Columbia, served in private practice for 4 years, then, as an as- 
sistant U.S. attorney before joining the U.S. Department of Treas- 
u^ as a senior deputy chief coimsel for the Office of Thrift Super- 
vision. 

In 1993, Ms. Hochberg returned to Washington where she was 
appointed Deputy Assistant Secretary for Law Enforcement for 
TVeasiuy. In this position, she spearheaded the reexamination and 
improvement of the Department’s antimoney-laundering policies. 

Since assuming the role of the U.S. attorney, Ms. Hochberg has 
excelled in administering, I believe, one of the most impressive of- 
fices in the Justice Department, indeed with some of its highest 
standards. She administers a staff of 220 people. She is known as 
a leader in the prosecution of white-collar crimes. She serves as a 
member of Attorney General Reno’s advisory committee and as a 
chair of the Attorney General’s subcommittee for white collar 
crime. 

I believe, Mr. Chairman, members of the committee will be ex- 
ceedingly impressed by her credentiads. I am very grateful to you 
for this heeuing. Senator Leahy and Senator Hatch and for consid- 
eration of her nomination. Ms. Hochberg has waited not only the 
years since first nominated, but indeed was through this process 
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with Senator Bradley several years ago. She has, therefore, heen 
in waiting for some considerable time. I look forward to her prompt 
consideration by the committee, and then indeed by the Senate. 

I believe, Mr. Chairman, you will be very impressed by her testi- 
mony, as I am sure you are by her credentials. 

Senator Thurmond. Thank you. 

Senator Dxirbin. 

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR 
FROM THE STATE OF ILLINOIS 

Senator Durbin. Thank you very much. Senator Thurmond, and 
my colleagues. Senator Feinstein and Senator Torricelh. 

First, I would like to ask unanimous consent to enter into the 
record on behalf of Judge Anne Claire Williams’ statement by Con- 
gressman Bobby Rush of Illinois. May I enter this in the record, 
Mr. Chairman? 

Senator Thurmond. Without objection. 

[The prepared statement of Mr. Rush follows:] 

Prepared Statement of Congressman Bobby L. Rush 

Mr. Chairm£in and members of the Committee, 

I take great honor in commending the Honorable Anne Claire W illiam s to the 
members of this distinguished committee. Judge Williams is an exemplary can- 
didate for the United States Seventh Circuit Court of Appeals. That a coniirmation 
hearing on Judge Williams’ appointment has been scheduled at this time, is a testa- 
ment to this committee’s wisdom. 

In 1985, Judge Williams was appointed as an Article III Federal Judge in the Sev- 
enth Circuit. When appointed. Judge Williams was the youngest person ever ap- 
pointed to an Article III judgeship, and the first African-American woman appoints 
to the Seventh Circuit. Currently, no African-American sits on the Seventh Circuit 
Court of Appeals. Indeed, no minority sits on the court at this time. Appointing 
Judge Williams to the Seventh Circuit Court of Appeals will acknowledge her judi- 
cial acumen, and provide the Seventh Circuit Court of Appeals with much needed 
diversity. 

In 1998, Judge Williams was elected to the Board of the National Association for 
Public Interest Law, a program which places law fellows in disadvantaged commu- 
nities. In 1993, Judge Williams founded Just the Beginning Foundation, an organi- 
zation which educates the public about the history and accomplishments of African- 
American Federal judges. Additionally, Judge Wilhams co-ioimded the Minority 
Legal Education Resources, Inc. (MLER), which for 20 years has prepared minority 
law students to pass the Illinois State bar exam. In 1997, Judge Williams founded 
the MLER Law School Consortium. The consortium helps minority law students in 
Chicago area law schools achieve greater success in academics and career planning. 

Judge Williams’ contributions to the bench and the respect of her colleagues are 
also well documented. Attorneys who have practiced before Judge Williams have 
stated that she “is one of the top judges on the bench.” Almanac of the Federal Judi- 
ciary, 1999. Other attorneys amrm, stating that “she’s the best federal judge there,” 
and that “she has all the tools to stand out on any court.” Id. As further recognition 
of her judicial acumen, in 1997, Judge Williams was elected President of the Federal 
Judges Association, an organization consisting of more than 800 Federal district and 
appeals court judges. 

It is rare that we are given the opportimity to confirm an individual such as 
Judge Williams. She possesses distinrtive judicial discernment, and has shown an 
\inrelenting commitment to the judiciary and the commuruty. Confirming Judge WU- 
hams to the United States Seventh Circuit Court of Appeals will be a benefit to the 
Seventh Circuit and to the Nation. 

I thank the committee for its swift consideration of Judge Williams’ nomination, 
and I hope that the full Senate will move as swiftly in its confirmation. 

Senator Durbin. Thank you, Mr. Chairmein. 

Mr. Chairman, I noted for the record that you began this hearing 
with a very complimentary reference to Judge Williams who is 
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seeking appointment to the U.S. Court of Appeals for the Seventh 
Circuit. Judge Williams told me before the hearing started that she 
considered it good luck that you were presiding because you pre- 
sided over the hearing when she became a Federal district com-t 
judge. So we are glad to see you here today and happy that you 
are joining and supporting her candidacy. 

I might also note that my colleague, Senator Peter Fitzgerald, is 
here on behalf of Judge Williams, as evidence of the fact that she 
has strong bipartisan support not only at this table, but in our 
State of Illinois. 

She was appointed to the Northern District of Illinois in April 
1985 by President Ronald Reagan. At the time of her appointment, 
she was 35 years old. She was the youngest person ever appointed 
to the District bench in the Northern District and the first Afiican- 
American woman jurist to have that opportunity to serve and she 
has served well as a member of that District Comi;. In various com- 
mittees, she has been recognized for her expertise. 

We believe she has the qualifications £md experience necessary 
to make a tremendous contribution to the seventh circuit. She has 
worked as a prosecutor, a district court judge, a leader of the Judi- 
cial Conference, and in a variety of community activities. 

I could go through her resrune, but it is before you. I will not, 
only to tell you that it is extraordinary. I do note here that while 
she served on the District Court bench, she continues to teach and 
lecture at various law schools, including Harvard and North- 
western University. She is very active in community service. She 
is the founder of the Just the Beginning Foundation, which honors 
African- Americem U.S. district court judges and raises funds for 
scholarships for minority law students. 

She is joined today by her family, and I am svue you will have 
a chance to meet them when she comes to the table. I am sure her 
parents, Joshua and Dorothy Williams, from Detroit, MI, are very 
proud of their daughter today and the fact that she is being consid- 
ered by this Senate Judiciary Committee. 

Her husband, David StewEUt, is here with their two children, 
Jonathan, a 17-year-old student at St. Ignatius High School in Chi- 
cago, and Claire, a 15-year-old student at the University of Chic^o 
Lab School, and finally. Judge WilUams’ sister, Drue Williams, is 
here today from New York. 

Let me close by telling you, Mr. Chairman, we are often con- 
tacted by a variety of people who ask us to support different can- 
didates for different positions. One of the most unique contacts 
came about 10 days ago when my wife and I went to Notre Dame 
University in South Bend, IN, to attend a football game with a 
team firom California, and I will not go into details about the out- 
come, but I will tell you that as we approached the campus, we met 
the president of the xmiversity. Father Malloy, and he said to me, 
“Senator Durbin, have I ever lobbied you on an 3 rthing?” I said, “No, 
Father, I do not believe you have.” He said, “Well, I am about to. 
Do everything you can to help Anne Williams become a member of 
the Circuit bench in that district.” They feel so strongly about her 
candidacy because she serves as secretary to the board of trustees 
at Notre Dame University, in addition to her many other activities. 
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and that is why I am excited to be here today and support her can- 
didacy. 

Thank you, Mr. Chairman. 

Senator Thurmond. My good friend, Senator Fitzgerald. 

STATEMENT OF HON. PETER FITZGERALD, A U.S. SENATOR 
FROM THE STATE OF ILLINOIS 

Senator Fitzgerald. Thank you, Mr. Chairman and Senators 
Feinstein eind Torricelli, and. Senator Dmrbin, I am pleased to join 
with you here in support of Judge Anne Williams. 

1 wonder if Judge Williams might be able to stand emd be recog- 
nized. Thank you for being here with your family and your parents 
from Detroit. We appreciate your being here. 

Judge Wilhams, as Senator Durbin said, was appointed to the 
Federal bench by President Reagan hack in 1985 at which time she 
was only 35 years old. She was one of the youngest Federal district 
court judges in the country, and she has had 15 years of serving 
with ^stinction in the Northern District of Illinois. In fact, going 
some years back, I remember appearing before Judge Williams as 
an attorney in a particular case. So I am pleased to be here today. 

As Senator Durbin pointed out, she is a graduate of Notre Dame 
Law School. Her undergraduate degree is from Wayne State Uni- 
versity. Judge Willi ams also holds a master’s degree from the Uni- 
versity of Michigan. She served ably as an assistant U.S. attorney 
in the Northern District of Illinois from 1976 to 1985. Prior to that 
time. Judge Williams was a clerk for Judge Robert A. Sprecher of 
the U.S. Court of Appeals for the Seventh Circuit. 

I am pleased to steuid here with Senator Durbin today. I would 
ask for unanim ous consent that my full statement be submitted for 
the record. 

Senator Thurmond. Without objection, so ordered. 

[TTie prepared statement of Senator Fitzgerald follows:] 

Prepared Statement of Senator Peter G. Fitzgerauj 

Thank you Mr. Chaurman, for holding this hearing to address a number of judicial 
nominations. I would like to take this opportunity to introduce one of my constitu- 
ents, Judge Ann Claire Wilhams, to the Committee. President CUnton has nomi- 
nated Judge W illiam s to fill a vacant seat on the United States Court of Appeails 
for the Seventh Circuit. 

Judge W illiam s received her law degree from the Notre Dame Law School and her 
undergraduate degree from Wayne State University. Judge WiUieims also holds a 
Masters degree from the University of Michigan. She served as an Assistant U.S. 
Attorney in the Northern District of Illinois from 1976 to 1985. Before joining the 
U.S. Attorney’s office, Judge W illiam s clerked for Judge Robert A. SpreAer of the 
United States Court of Appeals for the Seventh Circuit. 

In 1985 I^sident Reagan appointed her a United States District Judge in the 
Northern District of Illinois, where Judge Williams continues to serve today. Judge 
Williams is a well respected District Judge. 

Attorneys throughout the City of Chicago speak highly of her skills on the bench. 
I also understand that the American Bar Association has concluded that Judge Wil- 
liams is qualified for appointment to the Seventh Circuit. This sentiment is shared 
by many in Illinois’ legm community, including the Illinois State and Chicago Bar 
Associations. 

I hope that this Committee and the Senate will continue to move this nomination 
forward. Mr. Chairman, I would like to thank you again for considering this nomi- 
nation. 

Senator Fitzgerald. Thank you. 
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With that, I would like to thank the committee for its attention 
and also thank you for moving so quickly to fill the vacemcy in the 
seventh circuit. 

Senator Thurmond. Thank you. 

Congressman Ceilvert. 

STATEMENT OF HON. KEN CALVERT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

Representative Calvert. Thank you, Senator. 

Mr. Chairman, I would like to express my appreciation to you 
and Senator Feinstein and this committee for conducting today’s 
District Court Judge nomination hearing. I am excited to be before 
the Senate Judiciary Committee, in simport of Virginia PhiUips, a 
highly qualified nominee to serve as tJ.S. district court judge for 
the Central District of California. 

Without the risk of being redimdant, I would ask that my com- 
plete statement be entered into the record. 

Senator Thurmond. Without objection, so ordered. 

Representative Calvert. I ask the co m mittee’s support of Judge 
Phillips who enjoys tremendous bipartisein support from the Inland 
Empire, Riverside and San Bernardino community, where she 
served as a California State judicial officer and now as U.S. Mag- 
istrate judge for the Central District in California. 

As was mentioned earlier, the Central District of California is 
composed of over 18 milhon people, and more than 3 million perale 
in the Eastern Division, the Cotmties of Riverside and San 
Bernardino. My home in Riverside County now has over IV 2 mil- 
lion people and is one of the fastest-growing areas in the Nation. 

Mr. Chairman, before closing, I would hke to submit a complete 
list of folks throughout my area and the State of California who are 
enthusiastic supporters of Judge Phillips, many local. State, Fed- 
eral supporters, including Senator Feinstein, Senator Boxer, Jerry 
Lewis which was mentioned earlier, Ron Packard, all recom- 
mending that she be confirmed today or confirmed soon to take 
over the position that we sorely need her in. 

To conclude, again, I reiterate my support for Judge Virginia 
Phillips and ask the committee edso to support her nomination and 
confirmation to the U.S. District Court judgeship in the Center Dis- 
trict of California. 

With that, I thank this committee for having me here today. 

[The prepared statement of Representative Calvert follows:] 

Prepared Statement of Representative Ken Calvert 

Mr. Chairman, I would like to express my appreciation to you, Ranking Member 
Senator Patrick Leahy and this Committee for conducting toda 3 r’s District Court 
Judge nomination hearing. I am excited to be before the Senate Judiciary Com- 
mittee in support of Virginia P hilli ps, a highly qualified nominee to serve as a 
United States District Court Judge for the Central District of California. 

I ask the Committee’s support of Judge Phillips, who enjoys tremendous bi-par- 
tisan support from the Inland Empire (Riverside and San Bernardino) community, 
where she has served as a California State Judicial Officer and now as a United 
States Magistrate Judge for the Central District Court in Cahfomia. 

Judge Phillips received her B.A, Magna Cum Laude, from the University of Cali- 
fornia, Riverside in 1979, and later obtained her J.D. from the University of Cali- 
fornia, Berkeley Boalt Hall School of Law. Her professional activities include: Board 
of Directors member of the Federal Bar Association — ^Inland Empire Chapter; Chair- 
person of the City of Riverside Law Enforcement Policy Advisory Board; Board of 
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Directors member with the Riverside Youth Center; member of the Riverside 
Human Relations Committee; and much, much more. Her life long commitment to 
the Inland Empire community is obvious and compelling. 

The Central District of Califomia is composed of over 18 million people, with more 
than three million people in the Eastern Division — the counties of Riverside and 
San Bernardino, Califomia. My home area of Riverside County has over 1.5 million 
people and is one of the fastest growing areas in the nation. 

The Eastern Division is in critical need of a second district court judge and I ask 
the Committee to conilrm Judge Phillips to Rli this need. At this time, our Eastern 
Division’s one district judge is faced with such a staggering caseload that the over- 
flow of cases are sent to our Western Division each month. The result is a large 
number of litigants, witnesses, lawyers and law enforcement officers having to trav- 
el to Los Angles, some sixty (60) miles away, on some of the most congested roads 
in the United States. 

Mr. Chairman, before closing, I would like to submit a compilation of Judge Phil- 
lips many local, state and federal supporters and the many letters of recommenda- 
tion written on her behalf. They include Representatives Jerry Lewis and Ron Pack- 
ard, Senators Diane Feinstein and Barbara Boxer, Riverside District Attorney Gro- 
ver Trask, Coimty of Riverside Sheriff Larry Smith, and City of Riverside Mayor 
Ron Loveridge— Just to name a few. To conclude, I again reiterate my sup{Mrt for 
Judge Virginia Phillips and ask that the Committee also support her nomination 
and confirmation to the United States District Court judgeship in the Central Dis- 
trict of California. 

PARTIAL UST OF PEOPLE WHO HAVE WRITTEN LETTERS IN SUPPORT OF VIRGINIA 

PHILLIPS 

The Honorable Ronald Packard, Member of Congress 
The Honorable Ken Calvert, Member of Congress 
The Honorable Jerry Lewis, Member of Congress 
Sheriff Larry Smith (Coimty of Riverside) 

Gerald Carroll, Chief of Police, City of Riverside 
Grover Trask, District Attorney, Coimty of Riverside 
Ron Loveridge, Mayor of City of Riverside 
Tom Mullen, Supervisor, 5th District 

Raymond Orbacn, Chancellor of University of Califomia, Riverside 

Marcia McQuem, Editor and Publisher Press-Enterprise newspaper 

Inland Action, Inc., Donald Singer, President (San Bernardino Business Leaders) 

Monday Morning Group of Western Riverside County (Riverside Business Leaders) 

Dennis E. Wagner, Deputy County Counsel 

Alan Marks, County Counsel of San Bernardino 

Margmet Spencer, Public Defender of Riverside County 

Art Pick, President/CEO Riverside Chamber of Commerce 

Kay Ceniceros, Dean, San Jacinto Junior CoUege 

Anne Thomas, Esq. 

Virginia L. Field 
Mark Schnitzer, Esq. 

Salvatore Rotella, President of Riverside Community College 
Stephen Cunnison, Judge of the Superior Court 
Rene H. Pimental, Esq., President of Inland Empire Latin Lawyers 
Harry Freedman 

Debbi Huffman Guthrie, President 
Dan G. McKinney, Esq. 

Donald Ecker, the Managing Partner of Ernst & Young office in Inland Empire 
Geoffrey Hopper, Esq. 

Robert Krieger 
Christopher Carpenter, Esq. 

J.D. Butterwick, Esq. 

Theodore Stream, Esq., President of local Federal Bar Association 
Katherine Warren 
Donald Zimmer, Esq. 

Gene Tanaka, Esq. 

Robert Bowers 
Brenda Bowers 
Vicki Broach Griffith 
David Moore, Esq. 

Nicholas Goldware 
Max Neiman 
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James Erickson, Vice Chancellor of Development at University of California, River- 
side 

Judge Victor Miceli, Judge of the Superior Court 
Arthur L. Littleworth, Esq. 

Terry Bridges, Esq. 

Senator THURMOND. Thank you very much. 

I ask that each nominee come and stand at the witness table and 
raise your right hemd, emd I will administer the oath. 

Raise your right hand. Do you swear that the testimony you 
shall give in this hearing shall be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Judge Williams. I do. 

Ms. Hochberg. I do. 

Judge McCarthy. I do. 

Judge Phillips. I do. 

Senator Thurmond. Have a seat. 

If any of you have an opening statement or would like to intro- 
duce any family or friends who are with you here today, please feel 
free to do so at this time. We will start the hearing witJi Judge Wil- 
liams and go down the line. 

Judge Williams. Mr. Chairman, would you like me to proceed 
first, to introduce my family? 

Senator Thurmond. Yes. 

TESTIMONY OF HON. ANNE CLAIRE WILLIAMS, OF ILLINOIS, 

TO BE U.S. CIRCUIT COURT JUDGE FOR THE SEVENTH CIR- 
CUIT 

Judge Williams. I am very pleased, Mr. Chairman. 

Senator Thurmond. You can stand up, if you want to. 

Judge Williams. AU right. Thank you, MTr. Chairman. I am very 
pleased to have this hearing today and vep^ honored, Mr. Chair- 
man, because about 15 years ago you presided over my first con- 
firmation hearing. 

Senator Thurmond. I am glad to have you back. 

Judge Williams. And I am happier to be back. 

I have with me, and I am thrilled to have with me, my parents 
who were with me 15 years ago. 

Senator Thurmond. Stand up. 

Judge Williams. My father, Joshua Williams, who has been liv- 
ing in the Greenville area for the last 10 years, my mother, Doro- 
thy Williams, who lives in Detroit, my husband of 20 years, David 
Stewart, who was bom in Columbia, SC, my two children, Jona- 
than Williams Stewart and Claire Elizabeth Williams Stewart, who 
are much bigger, Mr. Chairman, than they were 15 years ago. Also 
here is my sister, Drue Williams, from New York, the father of my 
godchildren, Lyle Logan, euid many friends and collea^es from the 
Court Administration and Case Management Committee where I 
served as chair. In addition, Vincent Barnes is here who is on the 
staff of Congressman Bobby Rush, my Congressman who unfortu- 
nately covdd not be here today due to the death of his son, eind 
other friends and supporters. The only member of my family who 
is not here is my sister, Meusha, from Detroit, who unfortunately 
could not attend. 

Senator Thurmond. Well, tell her we missed her. 

Judge Williams. I will do that, Mr. Chairman. Thank you. 
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Senator Thurmond. We eire glad to have all of you. 

Senator Abraham, would you like to meike a statement? 

STATEMENT OF HON. SPENCER ABRAHAM, A U.S. SENATOR 
FROM THE STATE OF MICHIGAN 

Senator Abraham. I would, and I appreciate the chair’s indul- 
gence, and my colleagues. If I could just meike a brief statement. 
I have to be at another place at this point and cannot stay for the 
heeiring, but I just wemted to come by and welcome Judge Williams 
to our Senate Judiciary Committee today. As the Senator for Michi- 
g£m, I am proud of the fact that she is a native of oim State and 
went to Wayne State University, I believe, £md the University of 
Michigan Law School. I am not so happy that she then left Michi- 
gan Euid took her great skills and talent to another jurisdiction, but 
I just wanted to come by because she has much strong support 
among a number of mutual friends in our State, and I just WEinted 
to come by to wish her a warm welcome and wish her the best in 
this process and to welcome her family as well. We are very proud 
of her achievements. 

Judge Williams. Thank you so much. Senator. 

Senator Thurmond. We gave her a good start in South Carolina. 

Senator Abraham. Thank you. 

Senator Thurmond. Th ank you very much. 

Senator Abraham. Thank you. 

Senator Thurmond. Faith Hochberg of New Jersey to be U.S. 
district court judge for the District of New Jersey. 

TESTIMONY OF FAITH S. HOCHBERG, OF NEW JERSEY, TO BE 

U.S. DISTRICT COURT JUDGE FOR THE DISTRICT OF NEW 

JERSEY 

Ms. Hochberg. Yes, Mr. Chairman. Thank you very much for 
the honor of 

Senator Thurmond. Do you have a statement you would like to 
make? 

Ms. Hochberg. Yes, I would, Yom- Honor — Mr. Chairman. I 
would like to thank you for the privilege of appearing before this 
committee today, and I would like to thank Senator Torricelli for 
his very kind introduction. 

I would also like to introduce my family to you and ask them to 
stand; my father, Mr. Oscar Shapiro, and my mother, Mrs. Judi 
Shapiro. They have been married over 50 years and have retired 
nemby in the Silver Spring area. 

Also with me today is my husband of 23 years. Dr. Mark 
Hochberg, and my daughter, Alyssa Hochberg, and my son, Asher 
Hochberg. I am veiy, very proud of them. Fin^dy, my executive sec- 
retary who has helped me so much during my entire tenure as U.S. 
attorney, Ms. Nancy Manteiga. 

I am very pleased that they are with me today. Senator. 

Senator Thurmond. Most of the time, we have judges who are 
not so nice looking and I congratulate you. 

Ms. Hochberg. Thank you. 

Senator Torricelli. Mr. Chairman, if I could. It is going to be 
heird to follow that compliment. 
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I am very proud, Mr. Chairman, to bring Ms. Hochberg before 
the committee. I have had the honor to make three suggestions to 
President Clinton on judicial nominees, Maryanne Tnmp Barry 
who only yesterday took the oath of office for the circuit court. 
Judge Fuentes who I expect to be before this committee very soon 
for the circuit court, and Faith Hochberg for the District Court of 
New Jersey. 

I beheve, Mr, Chairman, as I suggested in my comments that she 
is Eui excellent cemdidate, and I think members of the committee 
will be extremely impressed with her. We have been very fortunate 
in New Jersey to have a very high quality in the Federal bar and 
the Federal judiciary, and I believe, as Senator Bradley did before 
me in nominating Faith Hochberg for this court, that she is an ex- 
cellent choice, and I wanted to welcome her for a second time. 

Ms. Hochberg. Thank you very much. 

Senator Thurmond. Frank McCarthy of Oklahoma. 

TESTIMONY OF HON. FRANK H. McCARTHY, OF OKLAHOMA, TO 

BE U.S. DISTRICT COURT JUDGE FOR THE NORTHERN DIS- 
TRICT OF OKLAHOMA 

Judge McCarthy. Yes, Mr. Chairman. I would like to thank the 
committee for having me here today and the courtesy that you are 
extending to me by holding these hearings. 

Unfortunately, my wife was unable to attend today. She is at 
home taking care of our young children, but we are very pleased 
that we are being allowed to be here today, and I want to th ank 
the committee for this courtesy. 

Senator Thurmond. Virginia Phillips of California. 

TESTIMONY OF HON. VIRGINIA A. PHILLIPS, OF CALIFORNIA, 

TO BE U.S. DISTRICT COURT JUDGE FOR THE CENTRAL DIS- 
TRICT OF CALIFORNIA 

Judge Philx,ips. Thank you, Mr. Chairman, and thank you to the 
committee for the privilege of being here today. 

I have a number of people who have traveled far that I wovdd 
hke to introduce, and I will ask them to stand up as I mentioned 
them. 

Representing my family, my mother and my seven brothers and 
sisters, is my brother, Patrick Ettinger who has traveled here from 
IndiEuia. 

I am very honored also to have the chief judge of the district 
court on which I serve as the Ma^strate judge. Judge Terry Hatter 
here today, and I appreciate his landness in leaving his other meet- 
ing so that he could be here. 

I have a number of other longtime friends who are here, my two 
closest friends for the last 20 years since we started law school to- 
gether, Elise Chaffin Clowes euid Vicki Broach, who have traveled 
here from California, my friend, Louis Masur, Ifrofessor Masur, 
from City College of New York, who is a colleague of my husband’s 
and a friend of his and also a friend of mine, and I Eun very happy 
that he is here today. 

Without tiuning aroimd — let’s see. There’s a few others. Two of 
my law clerks are here, Mr. Chairman, and my very first law clerk 
for me at the district court, Angela Parrott, who hails originally 
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from Columbia, SC, and I know who is very happy to he here and 
to see you, and my ciurent law clerk, Mark Ehrlich. He has trav- 
eled here from Cmifomia, and finally, one other fnend, Marilyn 
Bedbiairski, who has also traveled here from Los Angeles. I appre- 
ciate all of them attending and showing their support. 

I also want to mention two other people who cannot be here 
physically with me today, as they are no longer here with us, and 
that is my father, Edwin Ettinger, and my husband, John Phillips. 
And I wish to acknowledge my debt to them and their continuing 
presence in my life. 

Senator Thurmond. Thank you. 

I would like to recognize Judge Terry Hatter, Jr., of California 
who is attending the hearing today. We are pleased to have him 
with us. 

Judge Hatter. Thank you, Mr. Chairman. 

QUESTIONING BY SENATOR THURMOND 

Senator Thurmond. Thank you. 

Judge Wilhaims, in our tripartite system of government, the Con- 
gress under the Constitution makes the law. The President and 
chief executive enforces the law. The Judiciary interprets the law. 
Some judges seem to think they have the authority to make the 
law. ^^at is your opinion of my interpretation of our system of 
government? 

Judge Williams. I think, Mr. Chairman, your interpretation is 
absolutely accurate. The Constitution calls for three branches to 
perform the roles as you have described. The role of the judge is 
to look at the facts and the law presented in a particular case and 
to rule accordingly. It is not the role of the judiciary to maike laws 
or create laws. Tliat is the role of Congress, and so I agree with 
your 3inalysis, Mr. Chairman. 

Senator Thurmond. It makes me feel better that you agree. 

Judge Williams, in Lifters v. Hartigan in 1990, you held that an 
Illinois statute prohibiting an experimental medical procedure was 
vmconstitutionally vague and violated a woman’s constitutional 
right to privacy regarding her right to terminate her pregnancy. 
Please explain to the committee your ruling in this case. 

Judge Williams. All right. Mr. Chairman, it was a State law 
that prohibited fetal experimentation unless it was therapeutic to 
the fetus. What I did was look at Supreme Court precedent as well 
as circuit law to determine whether or not that statute was cleeir, 
whether a doctor who was asked to be involved in an experimental 
project would have sufficient guidance from the Isinguage of that 
statute. 

I did as I always begin with any State statute or smy Federal 
statute with the presumption that it was constitutional. Once I 
then looked at the language of the statute to determine whether 
the language was clear and whether someone who read the statute 
would xmderstand it and what effect it would have, I looked at the 
statute and foimd that the language was ambiguous, emd then in 
that opinion laid out various exeunples of why the statute was am- 
biguous. 

I spent the first 14 pages or so deeding with that particular issue 
and then the last page of the opinion also talked about the right 
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to privacy and the fact that it violated that from a constitutional 
standpoint as well. 

I think if you have had an opportunity to look at that opinion, 
I went into great detail explaining the various ways that that law 
could be interpreted by doctors and felt that in order to be com- 
plete, I needed to reach that final issue. I also had anticipated that 
this was the kind of case that might be appeeded and wanted to 
be as complete as possible, and so that is why I offered an edter- 
native groimds that was consistent with the law of the land. 

As it tiuTied out, that case was not appealed on substantive 
grounds. It was appealed for another reason, but the plaintiffs — ^the 
defendants in that case never appealed. 

Senator Thurmond. Thank you. 

Ms. Hochberg, it is my view that judges should have judicial tem- 
perament. The more power an individual has, the more courteous 
he or she shoiild be. Ifrobably no one in our society has more power 
over the lives of individuals that the Federal judge. So it is espe- 
cially important that someone in this role be courteous and civil. 
Do you agree? 

Ms. Hochberg. I certainly do, Mr. Chairman. 

I absolutely agree with your belief that it is the judge’s job not 
only to administer his court efficiently, but to make sure that he 
or she is fair and, above all, civil and courteous to each of the law- 
yers and each of the parties appearing before that judge in the 
courtroom. There is no room in our system or incivility, and I share 
yovu: views wholeheartedly. 

Senator THURMOND. Judge McCarthy and Judge Phillips, I would 
like to ask you about the Prisoner Litigation Reform Act, which 
was an attempt to limit prisoner litigation and coiirt involvement 
in prison operations. Do you believe that act has been beneficial to 
the legad system, or do you believe it places too many restrictions 
on the ability of the judges to remedy constitutional violations in 
the prisoner context? 

Judge McCarthy. Mr. Chairman, I have had the opportunity to 
work with those— — 

Senator Thurmond. Speaik in yoiu* machine. 

Judge McCarthy. I have had the opportimity to work with those 
reforms that you have mentioned concerning prisoner litigation. I 
have found them to be very helpful to the courts in streamlining 
our processes and in weeding out from the courts those cases which 
do not properly belong before us. So I support those reforms, and 
I foimd them to be as a practical matter very helpftd to the courts. 

Senator Thurmond. Judge Phillips. 

Judge Phillips. Thank you, Mr. Chairman. 

I agree with my colleague Judge McCarthy’s remarks. I, too, as 
a Magistrate judge, have the opportunity to work with the PLRA 
on a daily basis, and it does give us as judges added responsibil- 
ities to monitor the cases filed by incarcerated persons. I believe, 
as Judge McCarthy indicated, that that responsibihty is well 
placed, and that some of the clarifications that PLRA has made 
have enabled us to manage our cases justly and efficiently. 

Senator Thurmond. Judge Phillips, there has been much con- 
troversy about judges overturning the will of the people through 
voter initiatives in California such as proposition 209. Shoiild 
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judges show deference to the voters when reviewing the constitu- 
tionality of voter initiatives? 

Judge Phillips. Thank you, Mr. Chairman. 

Any initiative, judge like any other piece of legislation enacted by 
the legislature, carries with it a very strong presumption of con- 
stitutional validity. So, in deter m i nin g — resolving any challenge to 
an initiative, one starts with that very strong presumption of con- 
stitutioned validity, and it would be a very, very grave matter in- 
deed for a judge to find that an initiative duly enacted by the peo- 
ple did not satisfy constitutional muster. 

Senator Thurmond. Now, all of you answer this question. You 
may start and go down the line. Do any of you have any personsd 
objections to the death penalty that would cause you to be reluc- 
tant to impose or uphold a death sentence? 

Judge Williams. I do not, Mr. Chairman. The Supreme Court 
has spoken, and I do not have any reservation about imposing the 
death penalty. 

Ms. Hochberg. I do not either, Mr. Chairman. I have been en- 
forcing that law during my tenure as U.S. attorney, and I would 
have no difficulty whatsoever in continuing to uphold that law as 
a district judge if I were to be confirmed. 

Judge McCarthy. I likewise would have no reservation at all, 
Mr. Chairman, to impose that law. 

Judge Phillips. Thank you, Mr. Chairman. 

I agree with my colleagues. The Supreme Court has foimd the 
death penalty to be constitutional, and I will follow the law. 

Senator Thurmond. Thank you all very much. 

Judge McCarthy. Thank you, Mr. Chairman. 

Judge Williams. Thamk you, Mr. Chairman. 

Ms. IJOCHBERG. Thank you. 

Judge Phillips. Theuik you. 

Senator Thurmond. You answered the question well. 

Senator Feinstein, we would call on you now for any questions. 

QUESTIONING BY SENATOR FEINSTEIN 

Senator Feinstein. Thank you very much. Thanks, Mr. Chair- 
man. 

I would like to ask Judge Williams the first question, if I might. 
You mentioned that you served as chair of the Court Administra- 
tion and Case Management Committee of the Judicisd Conference 
of the United States. As I understand it, this body makes policy 
recommendations to the Judiciad Conference concerning issues of 
court administration and case management for the Federal judici- 
ary. I think one of the issues you worked on was the efficient move- 
ment of civil cases through the courts. 

What findings, if any, did you make on how to expedite civil 
cases? 

Judge Williams. Well, the Civil Justice Reform Act, which resdly 
grew out of this committee because it was an initiative of Senator 
Biden, caused the Federal courts to closely examine the procedmes 
that were in place in all district coiuts and set out some principles 
that we should abide by in moving cases through the system in an 
expeditious maimer. 
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As a result of that initiative, we gathered data on thousands of 
civil cases to try to determine what was an effective way to move 
cases. Judges had always felt — or many judges had felt that it was 
very important for a judge to get involved early on in managing a 
case, and that that was an efective technique. I think the Biden 
study showed support for that concept. 

Another thing that judges felt was useful in helping to move 
cases was setting a firm trial date so that the litigants knew that 
cases were going to trial, they had a firm trial date, they would 
work toward that goal and would move it along. 

As a result of that initiative, we examined various techniques, 
and now many districts have adopted plems tracking cases, putting 
cases that Eire not as complex on a fast track, cases that are very 
complex on a longer track, but I think the bottom line is we recog- 
nize in the judicisiry that judges cannot sit back and just let the 
cases move along at their own pace. We have to have a plsm that 
we work on with the lawyers, making sure that everyone has an 
adequate time for discovery, and making sme that the law is fol- 
lowed, but that kind of plan is necessary in order to move the cases 
along. 

Senator Feinstein. Th anks very much. 

Under what circumstances, if any, do you beheve an appellate 
judge should overturn precedent? 

Judge Williams. Well, Ein appellate judge is bound, I think, by 
the oath that we tEike, just as I took Ein oath as a district court 
judge to follow the precedent of the Supreme Court, Eind that is 
what I would do if I were appointed to the court of appeals. 

Senator E^instein. So are you saying that there are no cir- 
cumstances? 

Judge Williams. I think it would be an extremely rare cir- 
cumstance where a circuit judge would enter an opinion to over- 
turn a Supreme Court decision when that Supreme Coiurt law was 
there. I CEm’t think of a circumstance. Senator Feinstein. 

Senator Feinstein. Thanks very much. 

Ms. Hochberg, let me ask you this question. Yoiur resume dem- 
onstrates, I think, a very, very legal backgroimd. You have worked 
in government agencies, in private law practice, served as U.S. at- 
torney in New Jersey. How do you think these experiences will 
help you eis a district judge? 

Ms. Hochberg. Senator Feinstein, if I am fortunate enough to 
be confirmed, I will draw very heavily on my nesirly quarter cen- 
tury of backgroimd in different aspects of practicing law. I think 
there is no substitute for the experience of having been there, of 
having done a psuticular job, to be able to empathize with the per- 
sons appearing before you, to maintain that degree of courtesy to- 
wards them that the chairmEm was so wise in noting. 

It is extremely important to me to be fair to all parties who ap- 
pear before my court and not have anyone appear before me and 
make any assumption that because I was the U.S. attorney that I 
would favor any party over Emy other, and I believe that the 
breadth of my experience, both in the defensive cases in the private 
bar and my decade of service in the public sector, has given me the 
reputation of being fair to one and all, Emd I think that will serve 
me very well as I proceed. 
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Senator Feinstein. Thank you. 

In your opinion, how strongly should judges bind themselves to 
the doctrine of stare decisis? 

Ms. Hochberg. Stare decisis is extremely importemt. It is the 
doctrine imder which our judicial system is pinned, and it is nec- 
essary to adhere to that doctrine, to have the degree of continuity 
that is necessary for om legal system. 

As a district comt judge, I would, of course, be bound by all of 
the precedents of the third circuit, as well as the U.S. Supreme 
Court, amd, of course, above all else, the U.S. Constitution. So that 
is a very important doctrine. 

Senator Feinsteem. Thank you very much. 

Judge McCarthy, what would be your views on stare decisis? 

Judge McCarthy. I don’t have a whole lot to add to the state- 
ments that have already been made. As a district court judge, we 
are completely bound by the pronouncements of the Supreme 
Court, and in my case, it would be the tenth circuit. And I would 
be required and gladly follow those precedents and apply them in 
the cases before me. 

Senator Feinsteest. Now, in your career, you worked for 10 years 
in the Tulsa County Public Defenders Office and then subsequently 
3 years in the U.S. attorney for the Northern District of Oklahoma. 
So you have had both sides of the aisle, so to speak. 

How do you think this experience has affected your approach as 
a Mamstrate judge? 

Judge McCarthy. I think it aids me tremendously in being able 
to see the different perspectives that people and litigants come to 
the court with. It allows me to give them the time to present their 
eirguments, present their case, and do so in an efficient way, but 
also to meike sure that you hear both sides to the particular dispute 
that is before you. I find that experience to be very helpful in my 
current job, and I know that it would be helpful if I were to be con- 
firmed for the job of district judge. 

Senator Feinstein. What in your opinion constitutes soimd judi- 
cial temperament? 

Judge McCarthy. Soimd judicial temperament, I think, is ex- 
tremely important. I see no reason why the business of the courts 
cannot be conducted in an efficient way, but yet in a very profes- 
sional way. So a judge should be civil toward ^1 of the participimts 
in the process, but at the seune time be firm and make sure that 
the rules are followed. That can be done. It is not an either/or prop- 
osition. You can be very firm and guide the cases through in a 
proper way without having to be overbearing or uncivil. So I think 
temperament sets the tone for the entire courtroom, and the liti- 
gemts tend to live up to the tone that is set by the ju(^e. 

Senator Feinstein. Theuik you very much. 

Judge Phillips, let me ask you a question. You are apt to have 
a very big docket. Do you have imy thoughts at this point as to how 
you would handle that docket? 

Judge Phillips. Well, I think that one of the things that is im- 
portant in order to handle a docket efficiently is to get involved, for 
the court to get involved at the very begi nni n g by scheduling con- 
ferences with the counsel on the case, to, among other things, de- 
termine which cases are ripe to be perhaps sent out for settlement 
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or some other form of alternative dispute resolution, to let the at- 
torneys know that I am aware of what their case is about, to assist 
them in paring it down and focussing the case, and to — as my col- 
leg^e, Judge Williams, mentioned, I think one of the things that 
is very important is to set a firm trial date and to remind the attor- 
neys that we have a firm trial date, to rule on all matters that are 
before me in a prompt and judicious manner so that the case is 
ready to go to trial as we originally thought. 

Senator Feinstein. If you could project yourself, let’s say, 10, 15 
years down the pike as a Federal judge, how would you like to be 
regarded? What do you believe would be the qualities that you 
would want people to believe you held? 

Judge Phillips. That I’m hard-working, that I’m always pre- 
pared, that I listen to edl sides before making up a — ^before making 
up my mind or rendering a decision, that I’m well versed in the 
law, and that I treat everyone in my courtroom, the attorneys ap- 

E earing in fi’ont of me, the witnesses, the courtroom staff, and per- 
aps most importantly the jurors with dignity and respect and 
courtesy. 

Senator Feinstein. Good statement. 

Ju^e PmLUPS. Thank you. 

Senator Feinstein. Thank you very much. I thank all of you very 
much. 

Thank you. Senator. 

Senator Thurmond. Senator. 

questioning by senator TORRICELLI 

Senator Torricelli. Thank you, Mr. Chairman, very much. 

Let me first congratulate each of the President’s nominees on 
their candid answers to the questions. I thought, Mr. Chairman, 
their endorsement of the death penalty, considering the views of 
some members of this committee, showed particularly a good judg- 
ment. The only advice I would have in the future to really get the 
enthusiastic support of the committee would be to say that they not 
only support the death penedty, but believe generally it does not go 
far enot^h. 

Senator Feinstein. I hope that is humorous. 

Senator Torricelli. It is. 

I am going to address my questions to Faith Hochberg, but in- 
deed I want to invite each of the other nominees to respond to ihe 
extent that they would like to. 

I c£in think of three principal words that led me to believe that 
nominating you was a good decision for President Clinton. One of 
those is independence, my hope being that you recognize that you 
are in the Federal Government, but not of the Federal Government; 
that indeed you are a bulwark of protection for the people against 
some of the excesses of the Government itself; and that in your con- 
cept of this position, you recognize that you are not an agent of any 
Federal agency; and that indeed sometimes the most pernicious of 
threats to American liberties can come from the excesses of govern- 
ment itself. 

Ms. Hochberg. Senator, I agree with what you have said. I un- 
derstand that there are three branches of government, and that the 
Framers of our Constitution were extremely wise in setting up that 
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system which has within it the important checks and balances 
which I think has made our form of government the most impor- 
tant and best one in the world. 

I fully tmderstand the difference between the executive branch of 
government where I now reside and the judicial branch of govern- 
ment which requires a judge to independently interpret the law, in- 
terpret the law, not meike the law. A judge must understand that 
laws are made by the Congress of the United States, that they are 
enforced by the executive branch, and that they are interpreted 
fairly and neutrally by the judicial branch of government. I believe 
in that separation of powers doctrine. I think it is what makes us 
the strongest and yet the fairest country on earth, and I would 
have no hesitation whatsoever in taking on that role. 

Senator Torricelli. Well, this gets to the second word which is 
“integrity,” and integrity in our society is measured in many man- 
ners. 

The one that matters the most to me in the Federal judiciary is 
that you can work every day with Federal agencies, law enforce- 
ment agencies, the IRS, and a variety of other agencies. They can 
be friends and- they can be colleagues, but the individual American 
citizen who appears before you that you might have never met be- 
fore and never come to ever meet again, nevertheless, gets an equal 
chamce, that that Government agency gets no speciad provisions, no 
special rights, no ability to abuse the citizen, simply because you 
^ow them or you have worked with them. 

To me, for the Federal judiciaiy, that is real integrity because 
you are-guaranteeing that individual an equal chance. 

Ms. Hochberg. Every litigant in the courthouse has a right to 
a fair and open abihty to have the judge’s attention and for the 
judge to consider fairly his or her position, regardless of what enti- 
ty, agency, or person backs the person before you in the courthouse. 
They are equal in the eyes of the law, and it is essential that their 
positions be evaluated on their merits with no preconceived no- 
tions. That is what independence meains, and that is what I will 
do. 

Senator TORRICELLI. The last word. Senator Thurmond already 
alluded to, and that is “respect.” Many Americans can go through 
most or all of their lives and have little contact with a senior level 
of the Federal Grovenunent. It is critical that when they appear be- 
fore a Federal judge that they are accorded civility and respkrt;. 

Ms. Hochberg. That is absolutely correct, emd I think the chair- 
man said it extremely well in the remarks that he asked us if we 
agreed with. We absolutely agree. 'Ihe more power you have, the 
more incumbent upon you not to be arrogant, to maintain fairness, 
decorum, and treat every person before you and in your courtroom 
with dignity. 

Senator Torricelli. And finally, one of the problems we have 
had with our judiciary in New Jersey is they have been very able 
people, but I have not often thought there has sometimes been 
enough life experience. 

One of the benefits that I believe that you bring to the Federal 
judiciary in our State is as the newest member you will get some 
of the worst assignments. The worst assignment is always, with 
the end of the century, congressional redistricting, which has be- 
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come an enormous problem with the division of communities, 
breaking systems of representation. Very often, the newest Federal 
district judge will end up drawing these lines. 

All that 1 can say to you on that is to be practical, to respect the 
political subdivisions, to assure that everybody does get equal rep- 
resentation, but also to do so with an ruiderstanding of the 
practicalities of representation. We have done some real damage to 
this system of representative government by how these lines have 
been drawn. 

If I could, while I have addressed my questions to Ms. Hochberg, 
if anyone else would like to comment on any of those points, I 
would be glad to invite you to do so. 

If not, maybe I could ask a general question, then, of each of the 
nominees. There is this evolving new doctrine of the law of exactly 
what is the appropriate standard on these redistrictiM cases. It 
was a strict one man-one vote based on the last census. That seems 
to have eased in recent cases. We had gone to enormous lengths 
at coiui: mandate on racial and ethnic £-awings of lines in which 
the court now clearly has an evolving notion as well. 

As I suggested, very often these cases go and are decided and 
drawn at the district court level. Can any of you — if indeed you can 
give an accurate assessment of where this body of the law is, you 
would be the only four people in America — ^but nevertheless I think 
an appropriate question to get your feelings about where we are 
with it. 

Judge Williams. Well, Senator, I have to say that I have not had 
a redistricting case presented to me. 

Senator Torricelli. Which is only to your benefit. 

Judge Williams. Right. 

And if such a case were to be presented before me, of coimse, I 
would have to look to the precedence set by the Supreme Court, the 
law of our circmt, the facts that are presented, and to make tibiose 
judgments. I can’t give you an answer to that question because I 
don’t know all the facts euid I don’t have the law before me. 

Judge McCarthy. Senator, I likewise have not had to face the 
redistricting issue. I can tell you that a more serious case to bring 
before the court would be hard to imagine than the responsibility 
that would be before the judge in such a case, and that would be 
a case that we would need to be especially careful in hearing all 
sides and making a fair determination on. 

Judge Phillips. And, Senator, I, too, have not yet faced such an 
issue. I agree with what Judge Williams had to say, and I would 
add only that in addition to tiie principles that she so ably stated, 
it would be the type of case where one, as with any case, but par- 
ticularly in a case with those issues — would ke^ in mind the tri- 
partite form of government we have and the different fiuictions of 
the different branches, the function, of course, of the judicial 
branch being to apply the existing precedence to the facts of the 
particular case in front of me. 

Thank you. 

Senator TORRICELLI. Let me just conclude, then, that you would 
find, as I suggested in my opening comments, that in this Senate 
on issues of pxinishment, the standard can never be high enough. 
Indeed, the death penalty itself largely is as close to a consensus 
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issue as you can now develop, I think, in the political estabhsh- 
ment in this wuntry, but there is another side of tibis that is al- 
most never raised and I will leave you with it, and that is, the peo- 
ple that you will sentence to incarceration, the standards by which 
in this coxintry we are now incarcerating people, the manner in 
which they hve, the breeding of crime that we do in these institu- 
tions, sometimes the inhuman way in which people are kept, not 
only to their individual detriment, but to the societies at large 
given the kind of individuads who are bred in these institutions. 

You will in the course of your long tenme on the court also hear 
many cases and many complaiints. This Congress, like most State 
legislatures, does not often provide the resources to ensure that 
people who have done wrong, sometimes great wrongs, and should 
be incarcerated and sometimes for a long period of time, neverthe- 
less retain at least some sense of the human dignity in Iheir condi- 
tions, lest they become larger problems for society or lose their 
lives themselves. That is in your hands. 

In our political system today, they will have no other defenders, 
no other advocates. There is no constituenxgr in the country for 
them, and there are few in this Congress. Only you will stand be- 
fore them. 

I congratulate each of you. It is going to be £ui extraordinary ex- 
perience in hfe, a wonderful opportunity to serve our coxmtry. Any 
time in being involved in this process, I am always reminded that 
long after I leave the Senate, indeed most of us leave the Senate, 
you will continue to impact public policy and the lives of Ameri- 
cans. You are extensions of each of oxxr own careers for a long, long 
time. Good luck to you. 

Judge Williams. Thank you. 

Ms. Hochberg. Thank you. 

Judge McCarthy. Thaink you, Senator. 

Judge Phillips. Thank you. 

Senator Thurmond. I would ask that any followup questions 
from members be submitted to the committee by the end of Friday 
of this week. 

Does anybody have any further questions? 

Senator Feinstein. No. Thank you very much, Mr. Chairman. 

Senator Thurmond. Thank you. 

I want to thank all of you. I congratulate you and wish you well. 
If you come by, I would be glad to shake hands with you. 

Judge Williams. All right, Mr. Chairman. 

[The questioimaires are retained in committee files.] 

Senator THURMOND. We stand adjommed. 

[Whereupon, at 4:05 p.m., the committee was adjourned.] 



Questions and Answers 


Responses of Anne C. Williams to Questions From Senator Smith 

Question 1. Article 11. Section 2 of the Constitution states that the President shall 
have the power to appoint federal judges with “the advice and consent” of the Sen- 
ate. As a member of the United States Senate, I believe it is important to receive 
answers from judicial nominees to questions on Constitutional matters. Do you be- 
lieve this is a legitimate desire on my part? 

Answer. Yes. 

Question 2. What is the purpose of the United States Senate in holding hearings 
on nominees for the federal bench? 

Answer. The Constitution establishes three branches of government. “The Fram- 
ers of our Government knew that the most precious of hberties could remain secure 
only if thw created a structure of Government based on a permanent s^aration of 
powers.” See Public Citizen v. United States Dep’t of Justice. 491 U.S. 440, 468 
(1989) (Kennedy, J., concurring). Congress makes the laws, the Executive enforces 
the laws, and the courts interpret the laws. In accordance with these roles, the 
President appoints judges with the advice and consent of the Senate. See U.S. Cost., 
art. II. § 2, d. 2; 28 U.S.C. § 44 (appointment of circuit judges); id. § 133 (appoint- 
ment of district judges). Hearings are held in furtherance of this rule and offer Sen- 
ators the opportumty to review the qualifications of nominees and to determine 
whether nominees wul abide by the Judicial Oath and the Constitution, and wheth- 
er nominees will apply legal precedent and the laws of this Nation. 

Question 3. Do you have opinions on Constitutional matters, and do you feel that 
it is appropriate for the White House and Senate to seek to understand those opin- 
ions prior to your nomination and confirmation? 

Answer. It is the role of the Senate to review the qualifications of judicial nomi- 
nees. It is appropriate for the White House and the Senate to inquire about the 
views of nominees to determine whether the nominee will be boimd by oath, and 
will follow the Constitution, the laws, and judicial precedent. 

Question 4. Are there any questions that you feel are off limits for a Senator to 
ask? 

Answer. The President appoints judges with the advice and consent of the Senate. 
See U.S. Cost., art, H, §2. cl. 2; 28 U.S.C. §44 (appointment of circuit jud^s): id. 
§ 133 (appointment of district judges). The Senate sets up the framework for Judicial 
Nomination Hearings and decides through its rules and practices the types of qu^- 
tions to be asked of nominees. 

Question 5. H a U.S. District Court Judge or U.S. Court of Appeals Judge con- 
cludes that a Supreme Court precedent is flatly contrary to the Constitution are 
there any circumstances under which the judge may refuse to apply precedent to 
the case before him or her? 

Answer. No. A U.S. District Court Judge or U.S. Court of Appeals Judge must 
follow the relevant Supreme Court precedent. 

Question 6. Are you familiar with the case of Dred Scott v. Sandford7 

Answer. Yes. I am familiar with the case of Dred Scott v. Sandford. 

Question 7. H you were a Supreme Court Justice in 1856, what would you hold 
in Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856)? 

Answer. In Dred Scott v. Sandford, the Supreme Court held that Black slaves 
were not citizens of the United States. Your question about this historic case is chal- 
lenging and h 3 q)othetical. It asks for an advisory opinion about the issue of whether, 
in 1856, Black slaves were United States citizens. 

The Constitution limits federal courts to deciding cases and controversies. See 
U.S. Const., art. Ill, §2. cl. 1. “Consequently, the Article III prohibition against ad- 
visory opinions reflects the complementary constitutional considerations eimressed 
by the justifiability doctrine: Federal juihcial power is limited to those (hsputes 
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which confine federal courts to a rule consistent with a system of separated powers 
and which are traditionally thou^t to be capable of Resolution through the iiulicial 
process.” Flast v. Cohen, 392 U.S. 83, 96 (1968). See Coleman v. Miller, 307 U.S. 
433, 462 (1939) Frankfurter, J., concurring) (“It is not [the Court’s] function, and 
it is teyond our power, to write legal essays or to give legal opinions, however sol- 
emnly requested and however great the national emergency.”). 

Question 8. In Dred Scott v. Sandford, 60 U.S. 393 (1956), the court apparently 
held, as you well know there were eiAt separate opinions in the case, that black 
slaves were not citizens of the United States. How should that precedent be treated 
by the courts today? 

Answer. JJred Scott held that Blacks were not entitled to the ri^t of United 
States citizenship. After Dred Scott, Congress, which has the power to overrule 
precedent by passing new laws or amendments, enacted the Thirtoenth and Four- 
teenth Amendments to the United States Constitution. These Amendments over- 
ruled Dred Scott. Therefore, a court today is bound by the law as set forth in the 
Thirteenth and Fourteenth Amendments. 

Question 9. H you were a judge in 1857, would you have been bound by your Oath 
and would you have been mandated to follow the binding precedent of Dred Scott 
v. Sanjbrd, 60 U.S. (19 How.) 393 (1856)? 

Answer. Yes. A U.S. District Court Judge or a U.S. Court of Appeals Judge must 
follow the relevant Supreme Court precedent. 

Question 10. Are you familiar with the case of Plessy v. Ferguson? 

Answer. Yes. I am femiliar with the case of Plessy v. Ferguson. 

Question 11. If you were a Supreme Court Justice in 1896, what would you have 
held in Plessy v. Ferguson, 163 U.S. 539 (1896)? 

Answer. In Plessy v. Ferguson, the Supreme Court held that maintaining separate 
but equal facilities for blacks and whites, including separate railway cars, cud not 
violate the Fourteenth Amendment of the Constitution. Your question about this 
historic case is challenging and hypothetical. It asks for an advisory opinion about 
the issue of whether, in 1896, a policy of maintaining separate railway cars for 
blacks and whites was unconstitutional. 

The Constitution limits federal courts to deciding cases and controversies. See 
U.S. Const., art. HI, § 2, cl. 1. “Consequently, the Article HI prohibition against ad- 
visory opinions reflects the complementajy constitutional considerations emressed 
by the justiciability doctrine: Federal judicial power is limited to those msputes 
which confine federal courts to a rule consistent with a system of separated powers 
and which are traditionally thought to be capable of resolution through the judicial 
process. Flast v. Cohen, 392 U.S. 83, 96 (1968). See also Coleman v. Miller, 307 U.S. 
433, 462 (1939) (FrEtnkfurter, J., concurring) (“It is not [the Court’s] function, and 
it is beyond our power, to write legal essays or to give legal opinions, however sol- 
emnly requested and however great the national emergency.”). 

Question 12. Plessy v. Ferguson, 163 U.S. 539 (1896), a majority of the court held 
as not a violation of the Fourteenth Amendment to the Constitution a Louisiana 
statute which provided that all railway companies provide “equal but separate ac- 
commodations” for black and white passengers, imposii^ criminal penalties for vio- 
lations by railway officials. How should that precedent be treated by the Cotirts? 

Answer. In Brown v. Board of Education, 347 U.S, 483 (1954), the Supreme Court 
held that the laws permitting the segregation of public schools on the basis of race, 
despite equal facilities and resources, violated the United States Constitution. The 
court found that to separate persons solely on the basis of race was inherently un- 
equal imder the Fourteenth Amendment. This case therefore overruled the holding 
of Plessy V. Ferguson. 

Question 13. Are you familiar with the case of Brown v. Board of Education? 

Answer. Yes, I am familiar with the case of Brown v. Board of Education. 

Question 14. If you were a Supreme Court Justice in 1954, what would you have 
held in Brown v. Board of Education, 347 U.S. 483 (1954)? 

Answer. The Supreme Court in Brown v. Board of Education held that the laws 
permitting the segregation of public schools on the basis of race, despite equal facili- 
ties and resources, was in violation of the United States Constitution. Your question 
about this historic case is challenging and hypothetical. It asks for an advisory opin- 
ion about the issue of whether, in 1954, segregation of public schools on the basis 
of race was unconstitutional. 

The Constitution limits federal courts to deciding cases and controversies. See 
U.S. Const., art. HI, § 2, cl. 1. “Consequently, the Article III prohibition against ad- 
visory opinions reflects the complementaiy constitutional considerations eimressed 
by the justiciability doctrine: Federal jumcial power is limited to those msputes 
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which coniine federal courts to a rule consistent with a system of separated powers 
and which are traditionally thou^t to be capable of resolution throu^ the judicial 
process.” Mast v. Cohen, 392 U.S. 83, 96 (19(^). See Coleman v. Miller, 307 U.S. 
433, 462 (1939) (Frankfurter, J., concurring) (“It is not (tie Court’s] function, and 
it is beyond our power, to write legal essajjs or to give legal opinions, however sol- 
emnly requested and however great the national emergency,”). 

Question 15. In Brown v. Board of Education. 347 U.S. 483 (1964), the court held 
that the segregation of children in public schools solely on the basis of race, even 
though the physical facilities and other tangible factors may be equal, deprives the 
children of the minority group of equal educational opportunities contrary to the 
protections contained within tne Fourteenth Amendment to the Constitution. How 
should that precedent be treated by the Courts? 

Answer. Tlie Supreme Court has not overruled its holding in Brown v. Board of 
Education. Therefore, the decision is to be given due deference under the principle 
of stare decisis. 

Question 16. Are you familiar with the case of Roe v. Wade. 

Answer. Yes, I am familiar with the case of Roe v. Wade. 

Question 17. If you were a Supreme Court Justice in 1973, what would you have 
held in Roe v. Wade, 410 U.S. 113 (1973)? 

Answer. In Roe v. Wade, the Supreme Court held that a Texsis statute that pro- 
scribed abortions except when necessaiy to save the mother’s life violated the Four- 
teenth Amendment. Your question about this historic case is challenging and hypo- 
thetical. It asks for an advisory opinion about the issue of whether, in 1973, a state 
could place restrictions on abortion. 

The Constitution limits federal courts to deciding cases and controversies. See 
U.S. Const., art. HI, § 2, cl. 1. “Consequently, the Article III prohibition gainst ad- 
visory opinions reflects the complementaiy constitutional considerations expressed 
by the justiciability doctrine: Federal judicial power is limited to those ^putes 
which coniine federal courts to a rule consistent with a system of separated powers 
and which are traditionally thought to be capable of resolution through the judicial 
process.” Float v. Cohen, 392 U.S. 83, 96 (1968). See also Coleman v. Miller, 307 
U.S. 433, 462 (1939) (Frankfurter, J., concurring) (‘Tt is not [the Court’s] function, 
and it is beyond our power, to write legal essays or to give legal opinions, however 
solemnly requested and however great the national emergency.”). 

Question 18. In Roe v. Wade, 410 U.S. 113 (1973), the court held that a Texas 
statute which proscribed an abortion except when necessary to save the life of the 
mother was a violation of the due process clause of the Fointeenth Amendment as 
an rmjustified deprivation of liberty. Do you agree with the legal reasoning of the 
holding or of the Justice Rehnquist dissent in that case? 

Answer. The Supreme Court has held that the State has a substantial interest 
in protecting potential human life throughout pregnancy. See Webster v. Reproduc- 
tive Health Sens., 492 U.S. 490, 519 (1989). Chief Justice Rehnquist, in Webster v. 
Reproduction Health Senices, 492 U.S. 490, 520 (1989), stated that abortion is “a 
liberty interest protected by the Due Process Clause.” “Only where state regulation 
imposes an undue burden on a woman’s ability to make this decision does the power 
of the State reach into the heart of the liberty protected by the Due Process Clause.” 
See Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 874 (1992). 

a district court judge and if I were fortunate enough to be appointed as a cir- 
cuit court judgp, I would be bound by the decisions of the Supreme Court. I have 
no personal views that would interfere with my ability to apply the holdtogs of these 
cases. 

Question 19. I imderstand the Supreme Court precedent, but what is your per- 
sonal view on the issue of abortion? 

Answer. The Supreme Court has held that the State has a substantial interest 
in protecting potential human life throu^out pregnancy. See Webster v. Reproduc- 
tive Health Servs., 492 U.S. 490, 519 (1989). Under Casey the State cannot impose 
“an undue burden on the woman’s decision before fetal viability.” See Casey, 505 
U.S. at 877. The Supreme Court has held that if the fetus is viable, the State may 
proscribe or prohibit any type of abortion unless necessary to protect the mother’s 
life or health. See id. at 879. 

a district court judge and if 1 were fortunate enou^ to be appointed as a cir- 
cuit court judge. I would be bound by the decisions of the Supreme Court. I have 
no personal views that would interfere with my ability to apply the holdings of these 
cases. 

Question 20. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the death penalty? 
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An^er. The Supreme Court has ruled that the death penEilty is constitutionally 
permissible and does not violate the Eighth Amendments prombition of cruel and 
unusual punishment. Under Gregg v. Georgia, 428 U.S. 153, 196 (1976) and 
McCleskey v. Kemp, 481 U.S. 279, 303-04 (1987), the test is whether the state has: 
(1) established rational criteria that narrow the decision maker’s judgment as to 
whether the circu^lmices of a particular defendant’s case warrant the dea& pen- 
alty: and (2) not limited the sentencer’s consideration of any relevant circumstance 
that could cause it to decline to impose the death penalty. 

^ a district court judge and if I were fortunate enou^ to be appointed as a cir- 
cuit court judge, I would be bound by the decisions of the Supreme Court. I have 
no personsu views that would interfere with my ability to apply the hidings of these 
cases. 

Question 21. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the Second Amendment to the Constitution? 

Answer. In United States v. Miller, 307 U.S. 174, 178 (1939), the Supreme Court 
held that it could not find that the Second Amendment necessarily guaranteed to 
defendant a right to keep and bear a shotgun having a barrel of less thsm ei^teen 
inches in length, where defendants were charged with a violation of the National 
Firearms Act for transporting such an instrument through interstate commerce. The 
court found no evidence that possession or transportation of the Miller defendants’ 
weapons had some reasonable relationship to the preservation or efficiency of a well 
regulated militia and concluded that “it was not within judicial notice that the 
weapon was part of the ordinary military equipment or t^t its use could contribute 
to the common defense.” Id. at 178. 

a district court judge and if I were fortunate enough to be appointed as a cir- 
cuit court judge, I would be bound by the decisions of the Supreme Court. I have 
no personal views that would interfere with my ability to apply the holding of these 
cases. 

Question 22. In Planned Parenthood v. Casey, 505 U.S. 833 (1992), the Supreme 
Court held that the government interest in preserving hfe must be balanced against 
a mother’s right of privacy and access to abortion which may not be unduly bur- 
dened. Do you believe the “right to privacy” includes the right to take away the life 
of an unborn child? 

Answer. The Supreme Court has held that the State has a substantial interest 
in protecting potential human life throughout pregnancy. See Webster v. Reproduc- 
tive Health Servs., 492 U.S. 490, 519 (1989). “Only where state regulation imposes 
an undue burden on a woman’s ability to make the decision does the power of the 
State reach into the heart of the liberty protected by the Due Process Clause.” See 
Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 874 (1992). 

Question 23. Again, I understand the state of the law on the Supreme Court’s in- 
terpretation on the issue of abortion, but I am interested in your personal behefs 
on the issue, do you personally believe that an unborn child is a human being? 

Answer. "The Supreme Court has held that the State has a substantialinterest 
in protecting potential human life throughout pregnancy. See Webster v. Reproduc- 
tive Health Servs., 492 U.S. 490, 519 (1989). According to the Supreme Court, a^r 
viability the State may generally regulate or proscribe abortion. See Webster, 492 
U.S. at 516. After viability, the State’s interest in protecting potential human life 
allows it to prohibit abortions unless the mother’s life or health is at risk See Casey, 
505 U.S. at 879. 

M a district court judge and if I were fortunate enough to be appointed as a cir- 
cuit court judge, I would be bound by the decisions of the Supreme Court. I have 
no personal views that would interfere with my ability to apply the holdings of these 

cases. 

Question 24. Do you believe that the death penalty is Constitutional? 

Answer. Yes. The Supreme Court has ruled that the death penalty is constitu- 
tionally permissible and does not violate the Eighth Amendment’s prohibition of 
cruel and unusual punishment. Under Gregg v. Georgia, 428 U.S. 153, 196 (1978) 
and McCleskey v. Kemp, 481 U.S. 279, 303—4 (1987), the test is whether a state has: 
(1) established rational criteria that narrow the decision maker’s judgment eis to 
whether the circumstances of a particular defendant’s case warrant the death pen- 
alty; and (2) not limited to the sentencer’s consideration of any relevant cir- 
cumstance that could cause it to decline to impose the death penalty. 

Question 25. If you were Supreme Court Justice, under what circumstances would 
you vote to overrule a precedent of the Court? 

Answer. In Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992), 
Justice O’CoMor identified a number of guiding principles for Supreme Court Jus- 
tices faced with the decision of whether or not to overturn precedent. Under the doc- 
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tiine of state decisis, when reexamining the Court’s holding, the Court should con- 
sider; (1) whether the rule has proved to be intolerable simply in defying practical 
workability^ (2) whether the rule is subject to a kind of reliance Uiat woiild tend sp^ 
dal hardship to consequences of overruling and would add inequity to cost of replic- 
ation- (3) whether related prindptes of law have so far develoiM that they have left 
the old rule no more than a remnant of abandoned doctrine; and (4) whether facts 
have so changed or come to be seen differently as to have robbed the old rule of 
significant application or justification. See id. at 854-55. The Court, bound by these 
prindptes, would overrule precedent only in those limited circumstances where a 
thorough consideration of each of these factors led to the conclusion that it was nec- 
essary to do so. 

Question 26. Do you consider legislative intent and the testimony of elected ofii- 
cisils in debates leading up to passage of an act? And what weight do you give legis- 
lation intent? 

Answer. If called upon to construe an Act of Congress or state law, I would first 
look at the language of the statute to determine the plain meaning ii the statute. 
If the language were ambiguous, I would look to the binding precMent of the Su- 
preme Court, the Seventh Circuit and other relevant case law to determine the 
meaning of the statute. If the meaning of the statute was still vmclear, I would ex- 
amine the legislative history of the statute. To determine the legislative intent, I 
would firat review the conference reports containing agreed upon langus^ and prin- 
dptes. If that intent was stiU undear, I would consider the views of individual legis- 
lators, however, I would consider those comments with great caution and care. 

If a constitutional challenge was made to the statute. I would first presume that 
the statute was constitutional. Then I would review Supreme Court and Seventh 
Circuit and other relevant precedent as described above. 


Responses of Faith S. Hochberg to Questions Prom Senator Smith 

Question 1. Artide 11, Section 2 of the Constitution states that the President shall 
have the power to appoint federal judges with “the advice and consent” of the Sen- 
ate. As a member of the United States Senate, I believe it is important to receive 
answers from judicial nominees to questions on constitutional matters. Do you be- 
lieve this is a legitimate desire on my part? 

Answer. Yes. As a Senator, it is certainly appropriate to ask a judicial nominee 
questions about the process that he or she would use in r uling on a Constitutional 
matter, and whether that nominee will follow the law set form in the Constitution 
and the binding precedent of the Supreme Court and the Circuit Court of Appeals 
for the circuit in which the District Court is located regardless of that nominee’s 
personal opinions, if any. 

Question 2. What is the piurpose of the United States Senate in holding hearings 
on nominees for the federal bench? 

Answer. The pvupose of the United States Senate in holding hearing on nomi- 
nees for the federal bench is to seriously and carefully perform its role in providing 
“advice and consent” to the President with respect to such nominees. 

Question 3. Do you have opinions on Constitutional matters, and do you feel that 
it is appropriate for the White House and Senate to seek to understand those opin- 
ions prior to your nomination and confirmation? 

Answer. As a federal prosecutor, I have performed my job pursuant to an oath 
to preserve, protect and defend the Constitution of the Uiuted States as an official 
of the Executive Branch of Government. If I were to be confirmed as a United States 
District Judge, I would take a very similar oath in the Judicial Branch of Govern- 
ment. In my view, the oath that I have taken renders me duty-bound to set any 

e irsonal opinions completely aside and apply the Constitution and the duly-enacted 
ws passed by Congress, as interpreted by the Supreme Court and the Third Cir- 
cuit Court of Appeals. I have done so faithfully for many years and have no views 
that would prevent me from carrying out this duty. It is most appropriate for the 
White House and the Senate to seek to determine that I have, and that I will, be 
able to carry out this duty. 

Question 4. Are there any questions that you feel are off limits for a Senator to 
ask? 

Answer. There are no questions that are off limits for a Senator to ask, and it 
is the duty of the nominee to answer any questions posed in such a manner that 
his or her answer could never be construed to violate or undermine an Article III 
Judge’s obligation to follow the Constitution, the precedent of the Supreme Court 
and Third Circuit, and the laws duly enacted by Coi^ress. It is important that no 
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nominee give the appearance that he or she has pre-ju<^ed any issue that mi^t 
come before the court in any future case or controversy. 

Question 5. If a U.S. District Court of Appeals judge concludes that a Supreme 
Court precedent is flatly contrary to the Constitution, are there any circumstances 
under which the Judge may reftise to apply that precedent to the case before him 
or her? 

Answer. The District Judge is bound by the legal precedent of the Simreme Court 
and the appellate court in the Circuit where the District Judge nzcsides. The Dis- 
trict Jud]^ is legally bound to apply this precedent regardless of his or her belief 
of its merits. 

Question 6. Are you familiar with the case of Dred Scott v. Sandford^ 

Answer. Yes, I have read the decision in that case. 

Question 7. If you were a Supreme Court Justice in 1866, what would you have 
held in Dred Scott v. Sandford 60 U.S. (19 How.) 393? 

Answer. 1 have some concerns regardh^ this hypothetical question. Thou^ it is 
certainly an historic opinion, I want to be careful not to undermine the law’s prohi- 
bition against rendering any advisory opinion. This case was overruled by Congress 
and people of the United States. I hope that, had I been present to hear oral argu- 
ment and to have had an opportunity to confer with my colleagues on the Supreme 
Court bench, I would have had the intelligence to dissent. 

Question 8. In Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856), the court 
apparently held, as you well know there were eight separate opinions in the case, 
that black slaves were not citizens of the United States. How should that precedent 
be treated ^ the courts today? 

Answer. That precedent was overruled by the 13th and 14th Amendments to the 
Constitution that were passed by Congress and ratified by the states and the case 
thus has no force or effect today. 

Question 9. If you were a judge in 1857, would you have been bound by your Oath 
and would you have been mandated to follow the binding precedent of Dred Scott 
V. Sand/brd, 60 U.S. (19 How.) 393 (1856)? 

Answer. If I had been a District Jui^e in 1857, presented with facts that were 
identical to those in that case, I would have been bound to follow that precedent. 

Question 10. Are you familiar with the case of Plessy v. Ferguson? 

Answer. Yes, I have read that decision. 

Question 11. If you were a Supreme Court Justice in 1896, what would you have 
held in Plessy v. Ferguson, 163 U.S. 539 (1896)? 

Answer. I have concerns regarding this hypothetical question, because, althou^ 
this is an historic opinion, I must be careful not to undermine the law’s prohibitiDn 
against rendering any advisory opinion. This case has been overruled, smd 1 Impe 
that, had I been present to hear oral argument and to have had the opportunity 
to confer with my coUeagues on the Supreme Court bench, I would have had the 
wisdom to have joined the eloquent dissent of Justice Harlan, whose position was 
ultimately to become the law of the land. 

Question 12. Ita Plessy v. Ferg^on, 163 U.S. 539 (1896), a majority of the court 
held as not a violation of the Fourteenth Amendment to the Constitution a Lou- 
isiana statue which provided that all railway companies provide “equal but separate 
accommodations” for black and white passengers, imposing criminal penalties for 
violations by railway officials. How should that precedent be treated by the Courts? 

Answer. That precedent was overruled by the Supreme Court in Brown v. Board 
of Education, 347 U.S. 483 (1954), and thus it has not been the law of the land since 
then. 

Question 13. Are you familiar with the case of Brown v. Board of Education? 

Answer. Yes. I have read the decision. 

Question 14. If you were a Supreme Court Justice in 1964, what would you have 
held in Brown v. Board of Education? 

Answer. I have the same concerns regarding this hiqiothetical question that I 
have voiced above. Though Brown is certainly an historic opinion. I must take care 
not to undermine the law’s prohibition against rendering any advisory opinion. I 
hope that had I been present to hear oral argument and to have had the opportunity 
to confer with my colleagues on the Supreme Court bench, I would have joined the 
u n an im ous opinion of the Supreme Court. 

Question IS. In Brown v. Board of Education, 347 U.S. 483 (1954), the court held 
that the segregation of children in public schools solely on the basis of race, even 
thou^ the physical facilities and o&er tangible factors may be equal, deprive the 
children of the minority group of equal educational opportunities contrary to tiie 
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protections contained within the Fourteenth Amendment of the Constitution. How 
should that pre<»dent be treated by the Courts? 

Answer. That precedent remains the law of the land and it must be followed. 

Question 16. Are you familiar with the case of f?oe v. Wadel 

Answer. Yes, I have read the decision. 

Question 17. If you were a Supreme Court Justice in 1973, what would you have 
held in Roe v. Wade. 410 U.S. 113 (1973)? 

Answer. I believe that it is important to restate the same concern voiced above 
with respect to this hypotheticai question. However, unlike the core issues in Dred 
Scott, Plessy, and Brown the issues contained in this hypothetical question are not 
historic and are still evolving as cases proceed through our court system. As these 
are issues in active litigation before our courts. I am most hesitation to state how 
I would have rul«i, lest anyone ever inte^ret my response as an advisory opinion. 
As a hypothetical Supreme Court Justice in 1973, 1 would have been ^applh^ with 
an extremely complex issue of first impression, dmdcult jurisdictional issues, as well 
as the substantive issue of whether me freedom to obtain an abortion was a pro* 
tected “liberty” within the meanly of the Fourteenth Amendment and, if so, to 
what extent the state had a legitimate interest in regulating it. The complexity of 
the issues has led to two decades of continued efforts to darity the law in this area. 

The majoritv opinion found a zone of personal privacy founded in the Fourteenth 
Amendment that was broad enou^ to encompass a woman’s decision whether or 
not to end the pregnancy, and proceeded to set forth a test of the degree of permis- 
sible state intrusion on that right that varied according to the difierent trimesters 
of pregnancy. Justice Stewart wrote a concurring opinion that found a “personal lib- 
erty protected by the Due Process Clause of the Fourteenth Amendment,” and pro- 
ceeds to discuss to what extent the state legislature could legitimately regulate 
abortions or even to prohibit them in late stages of pregnancy, noting that no such 
state regulatory legislation was actually before the court for decision. In Justice 
Rehnquist’s dissent, he agreed with the concurring opinion of Justice Stewart that 
the “liberty” granted by the Fourteenth Amendment “embraces more than the rights 
found in me BiU of RiAts” (410 U.S, at 112-13). Justice Rehnquist then argued 
that the question was whether a deprivation of such a liberty was without due proc- 
ess and what legal test should be applied in making that determination. He dis- 
agreed with the decision of the majority to use history and science to break pr^- 
nancy into three trimesters, stating that this “partakes more of judicial legislation 
than it does of a determination of the intent of the drafters of the Fourteenth 
Amendment.” 

The subsequent decision in Webster v. Reproductive Health Services, 492 U.S. 490, 
507 (1989), and Planned Parenthood v. Casey, 505 U.S. 833 (1992) define the cur- 
rent state of law if I am fortunate enough to be confirmed as a District Judge, 1 
would allow those precedents. 

Question 18, In Roe v. Wade, 410 U.S. 113 (1973), the court held that a Texas 
statute which proscribed an abortion except when necessary to save the life of the 
mother was a violation due process clause of the Fourteenth Amendment as an un- 
justified deprivation of liberfy. Do you agree with the legal reasoning of the holding 
or of the Justice Rehnquist dissent in that case? 

Answer. As stated in my answer to Question 17, it is the legal reasoning of the 
current Simreme Court decision in Weber and Casey that constitute the law of the 
land, and t would have no difficulty in applying the law of the Supreme Court. My 
personal views, if any, of the reasonii^ of the Supreme Court’s many Justices’ evolv- 
mg opinions in this area can never intrude upon my obligation, if confirmed as a 
U.S. District Judge, to apply the law of the Supreme Court at such time as the par- 
ticular facts of an applicable case or controversy were to come before me. 

Question 19. I understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of abortion? 

Answer. Every Judge’s duty is to uphold the law — ^the Constitution, binding prece- 
dent, and laws duly enacted by Corup-ess — regardless of his or her personal views. 
This is how I have conducted myself as a federal prosecutor for many years. Every 
case presents different facts and circumstances and different measures of State law 
regulating this area, and it would be improper for me to state a personal view that 
might someday lead a litigate to question my impartiali^ in a case before me. I 
have no view that would prevent me from fully applying me law as it is laid down 
by the Supreme Court. 

Question 20. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the death penalty? 

Answer. The Supreme Court has found the federal death penalty law to be con- 
stitutional and I have been enforcing that law since its enactment in my role as 
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United States Attorney. When I encountered an early case where the aggravating 
factors listed in the federal death penalty law did not include multi^e homidde, I 
applied the law of Congress and issued a statement suggesting that Congress should 
consider whether to strengthen its law to include this factor as a bask for federal 
prosecutors to seek authorization to file a notice of intent to seek the death penalty. 
Congress subsequently did amend the death penalty statute to include multiple 
honudde as an aggravating factor that can support a jury’s death penalty verdict. 

Question 21. We understand the Supreme Court precedent, but what is your per- 
soim view on the issue of the Second Amendment to the Constitution? 

Answer. In any case &at mi^t arise under the Second Amendment to the Con* 
stitution, I would apply for constitutional lai^uage and any applicable Supreme 
Court by binding Circuit Court of Appeals precedent and not any personal views. 
The most recent Supreme Court case applying the Second Amendment is United 
States v. MiUer, decided in 1939. Because there are currently lower court cases that 
may well be before the Circuit Courts of Appeals and the Supreme Court, this issue 
may well arise in future litigation before me. If an actual case or controversy were 
presented to me for decision, I would consider all the facts of the case, the r^vant 
constitutional language, and any pertinent Supreme Court or Circuit dmsion. I 
have no views that would prevent me from applying the law of the hi^er courts. 

Question 22. In Planned Parenthood v. Casey (505 U.S. 833 (19^) the Supreme 
Court held that the government interest in preserving life must be balanced s^ainst 
a mother’s right of privacy and access to abortion which may not be unduly bur- 
dened. Do you believe the “ri^t to privacy* includes the right to take away the life 
of an unborn child? 

Answer. Planned Parenthood v. Casey struck down the trimester le^ analytical 
framework of Hoe that had required a “compelling state interest” to be demons^ted 
for certain legislative enactments to be constitutional. The Supreme Court in Cas^ 
held that a state law restricting access to abortion is unconstitutional only if it 
places an undue burden on the n^t to seek to terminate a pregnancy. The precise 
holding of the Court was that a spousal consent requirement was unduly burden- 
some upon a married woman, but that a parental consent requirement was not un- 
duly burdensome and therefore not uncoi^tutional. Thus, Casey and Webster, dis- 
cussed above, constitute the current state of the law. I do not have any personal 
view that would prevent me from following the law. 

Question 23. Again, I understand the state of the law on the Supreme Court’s in- 
te^retation on the issue, do you personally believe that an unborn child is a human 
being? 

Answer. It is the duty of every judge in this country to uphold the law as set forth 
in the Constitution, binding prec^ent, and the laws duly enacted by Congress with- 
out regard to his or her personal views, if any. That is the oath that I have taken 
as a federal prosecutor and that k how I have conducted myself as a federal pros- 
ecutor for many years. Every case presents different facts and circumstances and 
difiTerent measures of state law regulating thk area, and it would be improper for 
me to state a personed view that might someday lead a litigant to question my im- 
partiality in a case before me. I have no view that would prevent me firom fuUy ap- 
plymg the law as it is laid down by the Supreme Court. 

Question 24. Do you believe that the death penadty is Constitutionar? 

Answer. Yes. The Supreme Court has held that the death penalty is constitu- 
tional. 

Question 25. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer. If I were a Supreme Court Justice, I wordd give the doctrine of stare deci- 
sis the wei^t and consideration that the Supreme Cterirt has instructed. Only the 
Supreme Court can overturn Supreme Court precedent, and the Supreme Court mw 
do so only in very narrow circumstances, as emunerated in Casey, supra, 505 U.S. 
at 854. 

Question 26. Do you consider legklative intent and the testimony of elected offi- 
dak in debates leadmg up to passage of an act? And what weight do you give legis- 
lative intent? 

Answer. I would begin any analysis of a duly enacted statute with the direct lan- 
guage of the statute at issue in the case, as it is the best source of determining leg- 
klative intent. If the statute were stiU unclear after thk analysis, I would look to 
binding precedent and thereafter to persuasive precedent. If the statute were still 
undear, only then would I consult legklative history, induding formal committee 
reports and other legklative hktory. When consultiag the testimony of elected offi- 
dals in debate, caution must be exercked because the debating position of a single 
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l^islator may not necessarily be reflective of the intent of all the other legislators 
who voted to enact the statute at issue. 


Response of Frank H. McCarthy to a Question From Senator Thtjemond 

Question 1. At your hearing on October 26, 1999, 1 asked you “Do you have any 
personal objections to the death penalty that would catise you to be reluctant to im- 
pose or uphold a death sentenced’ You answered in the negative. How do you rec- 
oncile your answer with the statements regarding the death penalty that the Tulsa 
World on November 3, 1999, reported that tou made several years ago. 

Answer. Senator Thurmond, thank you for giving me this opportunity to respond. 

The Ihihe World article of November 3, 1^9, reported statements 1 made some 
16 or 20 years ago in connection with my work in the public defender’s oflSee. The 
statements concerned my personal opinions and were made at a time when I was 
free to publicly express such opinions. 

Your question to me at the October 26 heauing concerned my role as a judge. As 
a judge mjr personal opinions on this, or any other issue, plw no part whatsoever 
in the decisions I make. My duty as a judge is to follow the Constitution, the laws 
enacted by Congress, and bmding precedent. 

The death penalty is the law of the United States and I would not hesitate to fol- 
low and implement that law in my duties as a judge. I would therefore reafiSrm my 
prior answer to you that I do not have any personm objections to the death penalty 
that would cause me to be reluctant to impose or uphold a death sentence. 


Response of Frank H. McCarthy to a Question From Senator Ashcroft 

Question 1. In the November 3, 1999, issue of the Tulsa World you were quoted 
as stating in a newspaper article published in the mid-1980’s: “In my mind, the 
death penalty is morally wrong. SoSaety doesn’t have that ri^t.” Do you still hold 
that views? If not, what changed your mind? If so, how comd you sit impartialiy 
on capital cases as a federal district court judge? 

Answer. Senator Ashcroft, thank you for giving me this opportunity to respond. 

The Tulsa World article of November 3, 1999, reported statements I made some 
15 or 20 years ago in connection with my work in the public defender’s office. The 
statements concerned my personal opinions and were made at a time when I was 
free to publicly express sucn op^ons. 

Since taking the Oath of QSice as a magistrate judge in 1995, 1 am precluded by 
the Code of Conduct for United States Judges finm expressing my personal opinions 
on matters that may come before me. However, because the matter has been raised, 
I think it is especially important that I clearly state that any personal opinions I 
have on the death penalty would not interfere with my following the law and impos- 
ing or upholding a death sentence. 

Your question also asks how I could sit impartially as a judge in a capital case. 
I could sit impartially in a capital case because any personal opinions I have would 
not play any part in my holding of the case. I would not favor one side or the other, 
but would apply the law as passed by Congress. 

No judge comes to the bench without personal opinions, and many Juitees have 
publicly expressed their opinions prior to becoming judges. The Oath of Office re- 
quires judges to set aside those opinions and to decide cases based on the law and 
toe evidence. Judges do this everyday in courthouses across this nation. If I could 
not set aside any personal opinions I have about issues that come before me I would 
not serve as a magistrate judge and I would not have sought to serve as a district 
judge. I assure you, and any litigants, who may come before me, that I would set 
aside any personal opinions I have and faithfully and impartially apply the law to 
the cases that come before me. 


Responses of Frank H. McCarthy to Questions Prom Senator Smith 

Senator Smith, thank you for giving me this opportunity to respond. 

Question 1. In Planned Parenthood v. Casey, (505 U.S. 833 (1992)) the Supreme 
Court held that the government interest in preserving life must be balanced against 
a mother’s right of privacy and access to abortion which may not be unduly bur- 
dened. Do you believe the “right to privacy* includes the right to take away the life 
of an unborn child? 

Answer. As noted in the question, the Supreme Court has addressed this issue. 
Were this issue to come before me, either in my current position as a magistrate 
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judge or, if confirmed, as a district judge, I would be bound by the Constitution and 
precedent from the Supreme Court and the Tenth Circuit Court of Appeals. I can 
assure the Committee that any personal views that I may have on the issue would 
not affect any decision I would make. 

Question 2. In Januaw of 1992, while you were serving as a partner in the firm 
Barkley, Rodolph, and McCarthy you represented a medical center in a medical n^- 
li^ence suit, Alexander v. St. John Medical Center, et al. The suit concerned the al- 
lied n^ligence of your client resulting in the deprivation of oi^^n to a fetus dur- 
ing delivery causing the child to develop into a spastic quadriplegic. If you agree 
that your client had a duty of care to the fetus, do you agr^ that the fetus has 
rights before birth and what are those rights? 

Answer. The Supreme Court has spoken on this issue in Roe v. Wade, Planned 
Parenthood of Southeastern Pennsylvania v. Casey and other cases. Were this issue 
to come before me, either in my current position as a magistrate judge or, if con- 
firmed, as a district jud^, I would be bound by the Constitution sma precedent from 
the Supreme Court and the Tenth Circuit of Appeals. I can assure the Committee 
that any personal views that I may have on the issue would not affect any decision 
I would make. 

Question 3. I understand the Supreme Court’s rulings on the issue of abortion, 
but I am interested in your personal beliefs on the issue, do you personally believe 
that an unborn child is a human being? 

Answer. As noted in the question, the Supreme Court has addressed this issue. 
Were this issue to come before me, either in my current position as a magistrate 
judge or, if confirmed, as a district judge, I would be boimd by the Constitutian and 
pr^edent firom the Supreme Court and the Tenth Circuit Court of Appeals. I can 
assure the Committee that any personal views that I may have on the issue would 
not affect any decision I would make. 

Question 4. In 1979 and 1983 you represented a defendant who was sentenced to 
death in the case Benjamin Brewer v. The State of Oklahoma for the murder of a 
young woman. I understand that the sentence was subsequently reversed on appeal, 
out inter retrial, Mr. Brewer was put to death. As a result of that case, do you nave 
any personal moral or lelmous reservations about the death penalty? 

Answer. The Supreme Court has consistently ruled that the deam penalty is con- 
stitutional. Were this issue to come before me, either in my current posidon as a 
magistrate judge or, if confirmed, as a district judge, I would be bound by the Con- 
stitution and precedent from the Supreme Court and the Tenth Circuit Court of 
peals. I can assure the Committee that any personal views that I may have on the 
issue would not affect any decision I would make. 

Question 5. Do you believe the death penalty is Constitutional? 

Answer. The Supreme Court has consistently ruled that the death penalty is con- 
stitutional. Were this issue to come before me, either in my current position as a 
magistrate judge or, if confirmed, as a district judge, 1 would be bound by the Con- 
stitution and precedent from the Supreme Court and the Tenth Circuit Court of Ap- 
peals. I can assure the Committee that any personal views that I may have on the 
issue would not affect any decision I would make. 


tespoNSES OF Frank H. McCarteiy to Additional Questions Prom Senator 

Smith 

Question 1. Article II, Section 2 of the Constitution states that the President shall 
have the power to appoint federal judges with “the advice and consent” of the Sen- 
ate. As a member of the United States Senate, I believe it is important to re«*ive 
answers from judicial nominees to questions on Constitutional matters. Do you be- 
lieve this is a legitimate desire on my part? 

Answer. Yes, this is a legitimate desire on your part. 

Question 2. What is the purpose of the United States Senate in holding hearings 
on nominees for the federal bench? 

Answer. To fulfill the Senate’s constitutional obligation of “Advice and Consent.” 

Question 3. Do you have opinions on Constitutioned matters, and do you feel that 
it is appropriate for the White House and Senate to seek to understand those opin- 
ions prior to your nomination and confirmation? 

Answer. It is appropriate for the White House and the Senate to ask questions 
to gam an understanding of how I would approach the analysis of legal and con- 
stitutional issues, should I be confirmed as a district judge. In my current position 
as a magistrate judge, I follow the Constitution and precedent fiom the Supreme 
Court and the Tenth Circuit Court of Appeals in addressing these issues, ff con- 
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firmed, I will faithfully follow my oath, and continue to address these issues in this 
fashion. 

Question 4. Are there any questions that you feel are off limits for a Senator to 
ask? 

Answer. No, a Senator may ask any question. However, as a magistrate judge and 
nominee for district judge, I may not pre-judge issues before they are presented to 
me in actual cases and controversies and I am not permitted to give advisory opin- 
ions. Further, the Code of Judicial Conduct limits what statements I may make. 

Question 5. If a U.S. District Court Judge or U.S. Court of Appals judge con- 
cludes that a Supreme Court precedent is flatly contrary to the Constitution, are 
there any circumstances imder which the Judge may refuse to apply that precedent 
to the case before him or her? 

Answer. There are no circiunstances imder which a United States District Judge 
or United States Court of .^peals Jut^ may refuse to apply binding precedent to 
the case before him or her. 

Question 6. Are you familiar with the case of Dred Scott v. Sandford? 

Answer. Yes, I am familiar with the case of Dred Scott v. Sandfbrd. 

Question 7. If you were a Supreme Court Justice in 1856, what would you have 
held in Dred Scott v. Sandford, 60 U.S. (19 How.) 393? 

Answer. In Dred Scott v. Sandford, the Supreme Court held tihat black slaves 
were not citizens of the United States. That decision was nullified by the people of 
the United States and the United States Congress through file ISth and 14th 
Amendments to the Constitution. Your h 3 q)othetical question, while an interesting 
matter for consideration, does not present a case and controversy that I as a mag- 
istrate judge or as a nominee for district judge may decide. I am imable to answer 
how I as a judge would have held in a case when I did not participate in the case. 

Question 8. Dred Scott v. Sandford, 60 U.S. (19 How.) 383 (1856), the Court ap- 
parently held, as you well know there were eight separate opinions in the case, that 
black slaves were not citizens of the United States. How should that prec^ent te 
treated by the courts today? 

Answer. Dred Scott v. Sandford has no precedential value today because the deci- 
sion was nullified by the people of the United States and the United States Con- 
gress through the 13th and 14th Amendments to the Constitution. 

Question 9. K you were a judge in 1857, would you have been bound by your Oath 
and would you have been mandated to follow the binding precedent of Dred Scoff 
V. Sandford, 60 U.S. (19 How.) 393 (1856)? 

Answer. Yes, a judge must follow binding precedent. 

Question 10. Are you feuniliar with the case of Plessy v. Ferguson? 

Answer. Yes, I am familiar with the case of Plessy v. Ferguson. 

Question 11. If you were a Supreme Court Justice in 1896, what would you have 
held in Plessy v. Ferguson, 163 U.S. 549 (1896)? 

Answer. In Plessy v. Ferg^on, the Supreme Court held that separate but equal 
accommodations were constitutional. That decision was overruled by later decisions 
holding separate but equal was not constitutional. Your hyjjothetical question, while 
an interesting matter for consideration, does not present a case and controversy that 
I as a magistrate judge or as a nominee for district judge may decide. I am unable 
to answer how I as a judge would have held in a case when I did not participate 
in the case. 

Question 12. In Plessy v. Ferguson, 163 U.S. 539 (1896), a majority of the amrt 
held as not a violation of the Fourteenth Amendment to the Constitution a Lou- 
isiana statute which provided that edl railway companies provide “equal but sepa- 
rate accommodations” for black and white passengers, imposing criminal penalties 
for violations by railway officials. How should that precedent be treated by the 
Courts? 

Answer. The Plessy decision has no precedential value today because the separate 
but equal doctrine has been overruled by later cases. 

Question 13. Are you familiar with the case of Brown v. Board of Education? 

Answer. Yes, I am familiar with the case of Brown v. Board of Education. 

Question 14. If you were a Supreme Court Justice in 1954, what would you have 
held in Brown v. Board of Education, 347 U.S. 493 (1954)? 

Answer. In Brown v. Board of Education, the Supreme Court held that separate 
but equal schools were not constitutional. Your hypothetical question, while an in- 
teresting matter for consideration, does not present a case and controversy that I 
as a magistrate judge or as a nominee for district judge may decide. I am unable 
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to answer how I as a judge would have held in a case when I did not participate 
in the case. 

Question 15. In Brown v. Board of Education, 347 U.S. 493 (1954), the Court held 
that the segregation of children in public schools solely on the basic of race, even 
thou^ the physical facilities and omer tangible factors ma^ be equal, deprive the 
chilttcen of me minority group of equal education opportunities contrary to the pro- 
tections contained within the Fourteenth Amendment to the Constitution. Ih>w 
should that precedent be treated by the Courts? 

Answer. Brown v. Board of Education remains binding precedent to be followed 
by the courts. 

Question 16. Are you familiar with the case of Roe v. Wade. 

Answer. Yes, I am familiar with the case of Roe v. Wade. 

Question 17. If you were a Supreme Court Justice in 1973, what would you have 
held in fine V. Wade, 410 U.S. 113 (1973)? 

Answer. In Roe v. Wade, the Supreme Court held certain state statutes regulating 
abortion unconstitutional. The decision has been revisited on a number of occasions 
most recently in Planned Parenthood of Southeastern Pennsyloania v. Casey. Casey 
rec(%nized the state’s interests and prohibited placing an undue buidm upon the 
person seeking an abortion. Your hypothetical question, while an interesting matter 
for consideration, does not present a case and controversy that I as a magistrate 
judge or as a nominee for district judge may decide. I am unable to iuoswer how 
I as a judge would have held in a case when I did not participate in the case. 

Question 18. In Roe v. Wade, 410 U.S. 113 (1973), the court held that a Texas 
statue which proscribed an abortion except when necessaiy to save the life of the 
mother was a violation due process clause of the Fourteenth Amendment as an un- 
justified deprivation of liber^. Do you agree with the legal reasoning of the holding 
or of the Justice Rehnquist dissent in that case? 

Answer. In Roe v. Wade, the Supreme Court held certain state statutes regulating 
abortion unconstitutional. The decision has been revisited on a number of occasions, 
most recently in Planned Parenthood of Southeastern Pennsylvania v. Casey. Casey 
recognized the state’s mterests and prohibited placing an undue burden upon the 

r srson seeking an abortion. As a ma^trate judge and nominee for district judge, 
would be bound by these precedents m my analysis of the issues. 

Question 19. I understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of abortion? 

Answer. The Supreme Court has spoken on this issue Roe v. Wade. Planned Par- 
enthood of Southe^tern Pennsylvania v. Casey and other cases. Were this issue to 
come before me, either in my current position as a magistrate judge or, if confirmed, 
as a district judge. I would be bound by the Constitution and precedent from the 
Supreme Court and the Tenth Circuit Court of Appeals. I can assure the Committee 
that any personal views that I may have on the issue would not affect any decision 
I would make. The Code of Judicial Conduct prohibits me from commenti^ further 
on the issue. 

Question 20. We understand the Supreme Court precedent, but what is your per- 
sonjal view on the issue of the death penalty? 

Answer. The Supreme Court has consistimtly ruled that the death penalty is con- 
stitutional. Were this issue to come before me, either in my current position as a 
magistrate judge or, if confirmed, as a district judge. I would be bound by the Con- 
stil^on and precedent from the Supreme Court and the Tenth Circuit Court of Ap- 
peals. I can assure the Committee Uiat any personal views that I may have on the 
issue would not affect any decision I would made. The Code of Judicial Conduct pro- 
hibits me from commenting further on the issue. 

Question 21. We understand the Supreme Court precedent, but what is your per- 
soi^ view on the issue of the Second Amendment to the Constitution? 

Answer. The Supreme Court has addressed this issue in U.S. v. Miller, 307 U.S. 
174 (1939). Were this issue to come before me, either in my current pc^tion as a 
magistrate judge or, if confirmed, as a district judge, I would be bound by the Con- 
stitution and precedent from the Supreme Court and the Tenth Circuit Court of .^- 
peals. I can assure the Committee that any personal views that I may have on the 
issue would not affect any decision I would make. The Code of Judicial Conduct pro- 
hibits me firom commenting further on the issue. 

Question 22. In Planned Parenthood v. Casey (506) U.S. 833 (1992)), the Supreme 
Court held that the ^vemment interest in preserving life must be balanced against 
a mother’s ri^t of privacy and access to abortion which may not be unduly bur- 
dened. Do you believe the “right to privacy” includes the right to take away the life 
of an imbom child? 
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Answer. As noted in the question, the Supreme Court has addressed this issue. 
Were this issue to come before me, either in my current position as a ms^strate 
judge or, if confirmed, as a district judge, I would be bound by the Constitution and 
precedent from the Supreme Court and the Tenth Circuit Court of Appeals. I can 
assure the Committee that any personal views that I may have on the issue would 
not affect any decision I would make. The Code of Judimal Conduct prohibits me 
from commenting further on the issue. 

Question 23. Again, I understand the state of the law on the Supreme Court’s in- 
terpretation on the issue of abortion, but I am interested in your personal beliefs 
on the issue, do you personally believe that an unborn child is a human being? 

Answer. As noted in the question, the Supreme Court has addressed this issue. 
Were this issue to come before me, either in my current position as a mamstrate 
judge or, if confirmed, as a district judge. I would be bound by the Constituton and 
precedent from the Supreme Court and the Tenth Circuit Court of Appeals. I can 
assure the Committee that any personal views that I may have on the issue would 
not affect any decision I would make. 'The Code of Judicial Conduct prohibits me 
from commenting further on the issue. 

Question 24. Do you believe that the death penalty is Constitutional? 

kaswer. The Supreme Court has consistently ruled that the death penalty is con- 
stitutional. Were this issue to come before me, either in my current position as a 
magistrate judge, or, if confirmed, as a district judge, I would be bound by the Con- 
stitution and present firom the Supreme Court and the Tenth Circuit Court of Ap- 
peals. I can assure the Committee that any personal views that I may have on the 
issue would not affect any decision I would make. The Code of Judicial Conduct pro- 
hibits me from commenting further on the issue. 

Question 25. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer. If I were a Supreme Court Justice, I would be guided by the consider- 
ations discussed in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 
U.S. 833 (1992 and Agostini v. Felton 521 U.S. 203 (997), in deciding whetiher to 
overrule precedent. 

Question 26. Do you consider legislative intent and the testimony of elected offi- 
cials in debates leading up to passage of an act? And what weight do you give legis- 
lative intent? 

Answer. The legislature expresses its intention in the words of the statute itself. 
If for some reason, such as an ambi^ty, additional evidence of the legislature’s in- 
tent is required, a court may consider matters other than the words of the statue. 
]tai this regmd, conference reports or other official collective statements of legislative 
intent are usually more helpful than the statements of individual legislators. The 
weight of any evidence of legislative intent will depend on ffie facts and cir- 
cumstances of the case. 


Responses of Virginia A. Phillips to Questions From Senator Smith 

Question 1. Article 11, Section 2 of the Constitution states that the President shall 
have the power to appoint federal judges with “the advice and consent” of the Sen- 
ate. As a member of the United States Senate, I believe it is important to receive 
answers from judicial nominees to questions on Constitutional matters. Do you be- 
lieve this is a legitimate desire on my part? 

Answer. Yes, it is appropriate for a ^nator to seek more information from judicial 
nominees in order to give “advice and consent” knowledgeably. 

Question 2. What is the purpose of the United States Senate in holding hearings 
on nominees for the federal bench? 

Answer. I believe the Senate holds hearings on judicial nominees in order to bet- 
ter ascertain their qualifications for the positions to which they have been nomi- 
nated. 

Question 3. Do you have opinions on Constitutionad matters, and do you feel that 
it is appropriate for the White House and Senate to seek to understand those opin- 
ions prior to your nomination and confirmation? 

Answer. It is appropriate for the executive and legislative branches to satisfy 
themselves as to the qualifications of a judicial nominee, and to inquire of the nomi- 
nee’s wiUingness to apply the law. 

Question 4. Are there any questions that you feel are off limits for a Senator to 
ask? 
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Answer. It is entirely appropriate for Senators to satisfy themselves of judicial 
nominees’ qualifications and commitment to follow the law. As a nominee and a sit- 
ting United States t^gistrate Judge, I am bound by ethical constraints which do 
not permit me to opine on, or prejudge, an issue which could be presented to me 
for decision if eventually confirmed. 

Question 5. If a U.S. District Court judge or U.S. Court of .^peals judge concludes 
that a Supreme Court precedent its flatly contrary to the Constitution, are there 
any circumstances under which the Judge may refuse to apply that precedent to the 
case before him or her? 

Answer. The District Court and lower courts of appeals are bound by the prece- 
dents es^blished by the Supreme Court, and must adhere faithfully to the decisions 
of the highest court. The role of a lower court judge is to follow precedent, rather 
than estAlish new precedents. Every case must be thoughtfully and thorouglily con- 
sidered in light of existing precedents, and the apphcabihty or distinguishability of 
those precedents also should be carefully analyzed. 

Question 6. Are you familiar with the case of Dred Scott v. Sandford? 

Answer. Yes, I am familiar with Dred Scott v. Sandford. 

Question 7. If you were a Supreme Court Justice in 1856, what would you have 
held on Dred Scott v. Sandford, 60 U.S. (19 Howard) 393? 

Answer. The Supreme (Court’s decision in Dred Scott v. Sandford has been the 
focus of intense scholarly analysis and criticism since its issuance. While it is invit- 
ing to attempt to decide the case from an historical persp^ive, as a sitting Mag- 
istrate Judge and judicial nominee I am ethically constrained from opining in an 
advisory manner, and can only decide specific cases which present an actual ease 
or controversy. 

Question 8. In Dred Scott v. Sandford, 60 U.S.C. (19 How.) 393 (1856), the court 
apparently held, as you well know there were eight separate opinions in the case, 
that black slaves were not citizens of the United States. How should that precedent 
be treated ^ the courts today? 

Answer. The Dred Scott decision has been superseded by the adoption of the Thir- 
teenth and Potuteenth Amendments to the (Constitution. It is no longer valid prece- 
dent. 

Question 9. If you were a judge in 1857, would you have been bound by your Oath 
and would you have been mandated to foUow the binding precedent to Dred Scott 
V. Sandford, 60 U.S. (19 Howard) 393 (1856)? 

Answer. Lower courts are bound by the precedents established by the Supreme 
Court and the Circuit Court, suid must adhere faithfully to the doctrine of state de- 
cisis. The role of a lower court judge is to follow precedent, after thoughtfully and 
thoroughly considering existing precedents and the applicability or 
distinguishability of those precedents. 

Question 10. Are you familiar with the case of Plessy v. Ferguson? 

Answer. Yes, I am familiar with Plessy v. Ferguson. 

Question 11. If you were a Supreme Court Justice in 1896, what would you have 
held in Plessy v. Ferguson, 163 U.S. 53 (1896)? 

An^er. Plessy v. Ferguson, upholding a Louisiana statute establishing racial seg- 
regation in publu; transportation, has been the subject of scholarly analysis and crit- 
idsm since its issuance. Whfie it is inviting to attempt to decide the case from an 
historical perspective, as a sitting Magistrate Judge and judicial nominee I am ethi- 
cally constrained from opining in an advisory manner, and can only decide specific 
cases which present an actual case or controversy. 

Question 12. In Plessy v, Fermson, 163 U.S. 53 (1896), a majority of the court 
held as not a violation of the Fourtwnth Amendment to the Constitution a Lou- 
isiana statute which provided that all railway companies provide “equal but sepa- 
rate accommodations’’ for black and white passengers, imposing criminal penalties 
for violations by railway officials. How should that precedent be treated by tte 
Courts? 

Answer. Plessy v. Person was overruled by the United States Supreme Court 
in Brown v. Board of Education, A1 U.S. 483 (1954). Therefore it is no longer bind- 
ing or persuasive authority. 

Question 13. Are you familiar with the case of Brown v. Board of Education? 

Answer. Yes, I am familiar with Brown v. Board of Education. 

Question 14. If you were a Supreme Court Justice in 1954, what would you have 
held in Brown v. Board of Education, 347 U.S. 483 (1954)? 

Answer. Brown v. Board of Education overruled Plessy v. Ferguson and outlawed 
state-mandated school segregation. While it is inviting to attempt to decide the case 
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from an historical perspective, as a sitting Ma^trate Jud^ and judicial nominee 
I am ethically constrained from opining in an advisory manner, and can only decide 
specific cases which present an actual case or controversy. 

Question 15. In Brown v. Board of Education, 347 U.S. 483 (1954), the court held 
that the segregation of children in public schools solely on the basis of race, even 
though the physical facilities and other tangible factors may be equal, deprive the 
children of the minority g^oup of equal educational opportunities contrary to the 
protections contained within the Fourteenth Amendment to the Constitution. How 
should that precedent be treated by the Courts? 

Answer. The Siroreme Court’s decision in Brown v. Board of Education has not 
been overruled and remains governing precedent. Its awlication has been addressed 
in other high court rulings, mcluding, e.g., Swann v. Charlotte-Meckhnburg Board 
of Education, 402 U.S. 1, 91 S. Ct. 1267, 28 L. Ed. 2d 554 (1971) MilUken v. Brad- 
ley, 418 U.S. 717, 94 S. Ct. 3112, 41 L. Ed. 2d 1069 (1974), and Missouri v. Jenkins, 
495 U.S. 33, 110 S. Ct. 1651, 109 L. Ed. 2d 31 (1990), and it must be read together 
with the later precedents. 

Question 16. Are you familiar with Roe v. Wadel 

Answer. Yes, I am familiar with Roe v. Wade. 

Question 17. If you were a Supreme Court Justice in 1973, what would you have 
held in Roe v. Wade, 410 U.S. 113 (1^3)? 

Answer. The Supreme Court’s decision in Roe v. Wade has been extensively ana- 
lyzed and criticized in legal and scholarly writings. While it is inviting to attempt 
to decide the case from an historical perspective, as a sitting Magistrate Judge and 
judicial nominee I am ethically constrained from opining in an advisory manner, 
and can only decide specific cases which present an actual case or controversy. 

Question 18. In Roe v. Wade, 410 U.S. 113 (1973), the court held that a Texas 
statute which proscribed an abortion except when necessary to save the life of the 
mother was a violation of the due process clatise of the Fourteen^ Amendment as 
an unjustified deprivation of liberty. Do you agree with the legal reasoning of the 
holding or of the Justice Behnquist dissent in t&t case? 

Answer. Although the analysis of any statute regulating abortion has been modi- 
fied by the majority opinion in Planned Parenthood of Southeastern Pennsylvania 
V. Casey, 505 U.S. 833, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992) a msgority of the 
Supreme Court has declined to overrule the majority’s decision in Roe v. Wade, and 
therefore it remains valid precedent which is bindmg on the lower courts. Justice 
Rehnquist’s dissent has not been adopted as Uie governing interpretation on this 
issue. 

Question 19. I understand the Supreme Court precedent, what is your personal 
view on the issue of abortion? 

Answer. In deciding any case challenging a statute regulating abortion, I would 
follow the precedents of the United States Supreme Court. Under Planned Parent- 
hood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 112 S. Ct. 2791, 120 L. 
Ed. 2d 674 (1992), the court is obligated to determine whether a govemmentel regu- 
lation imposes an “undue burden” on a woman’s ability to decide whether to termi- 
nate her pregnancy; the Supreme Court has ruled that this standard is the appro- 
priate means of safeguarding the state’s interest in human life while preserving the 
constitutionally protected ri^t to decide whether to terminate a pregnancy. As re- 
quired by judimal oath, I cannot and will not permit any personal belief to interfere 
with my obligation to follow the law as set forth in the supreme law of the land, 
the Constitution, as well as the bindii^ precedents of higher courts and the plain 
text of the legislation. 

Question 20. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the death penalty? 

Answer. It is firmly settled that the death penalty is constitutional. (See, e.g., Ro- 
mano V. Oklahoma, 512 U.S. 1, 6, 114 S. Ct. 2004, 2009, 129 L. Ed. 2d 1 (1M4).) 
I carmot and will not permit any personal belief to interfere with my obligation to 
follow the law as set forth in the supreme law of the land, the Constitution, as well 
as the binding precedents of higher courts and the plain text of legislation. 

Question 21. We tmderstand the Supreme Court precedent, but what is your per- 
sorial view on the issue of the Second Amendment to the Constitution? 

Answer. The plain language of the Second Amendment to the Constitution pro- 
vides: “[a] well regulated Militia, being necessary to the security of a free State, the 
right of the people to keep and bear arms, shall not be infris^d.” While there is 
scant precedent interpreting this constitutional provision, in United States v. Miller, 
307 U.S. 174, 69 S. Ct. 816, 83 L. Ed. 2d 1206 (1939), the Supreme Court analyzed 
the historical significance of the term “militia” by examining various sources, includ- 
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ing the debates during the Constitutional convention, the history and leraslation of 
the colonies and states and the writings of commentators such as William Black- 
stone. In reversing the lower court’s judgment dismtesing die indictment, the Su- 
preme Court required consideration of the amendment’s purpose of assuring the ex- 
istence and effectiveness of a militia. I would apply that holding in resolving any 
constitutional challen^ to legislation regulating nrearma. I cannot and will not per- 
mit any personal belief to interfere with my obligation to follow the law as set forth 
in the supreme law of the land, the Constitution, as well as the binding precedents 
of higher courts and the plain text of legislation. 

Question 22. In Planned Parenthood v. Casey, 505 U.S. 833 (1992), the Supreme 
Court held that the government interest in preserving life must be balanced f^ainst 
a mother’s right of privacy and access to abortion which may not be unduly bur- 
dened. Do you believe the “right to privacy” includes the right to take away the life 
of an unborn duld? 

Answer. In deciding any case challenging a statute regulating abortion, I would 
follow the precedents of ttie United States Supreme Court, including the majority 
holding in Plannal Parenthood of Southeastern Pennsylvania v. Casey, 506 U.S. 833, 
112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992). The Supreme Court has ruled that ^e 
“undue burden” standard is the appropriate means of safeguarding the state’s inter- 
est in human life while preservmg the constitutionally protects right to decide 
whether to terminate a pregnancy. 

Question 23. Again, I understand the state of the law on the Supreme Court’s in- 
terpretation on me issue of abortion, but I am interested m your personal beliefs 
on the issue, do you personally believe that an unborn duld is a human bein^ 

Answer. In any case presenting an issue regarding the status or ri^ts of an un- 
born child, a lower court judge must resolve the controversy fairly presented by 
looking to the plain lamguaffi of the Constitution, the precraents of the hi^er 
courts, and the text of the mallenged statute or regulation. I will not permit any 
personal belief to interfere with my obligation to follow the law as set forth in the 
supreme law of the land, the Constitutioi^ as well as the binding precedents of hi^- 
er courts and the language of the legislation. 

Question 24. Do you believe the death penalty is Constitutional? 

Answer. Yes, it is firmly settled that the death penalty is constitutional. (See, e.g., 
Romano v. Oklahoma, 512 U.S. 1, 6, 114 S. Ct. 2004, 2009, 129 L. Ed. 2d 1 (1994).) 

Question 25. If you were a Supreme Court Justice, under what drcumstances 
would you vote to overrule a precedent of the Court? 

Answer. In Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 
833, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992), the Supreme Coiut held that over- 
ruling an earlier decision may be appropriate “on the basis of facts, or an under- 
stanmng of facts, dumged from those which furnished the daimed justifications for 
the earner constitutioi^ resolutions.” The Court also left open whether the exist- 
ence of “other indication [s] of weakened precedent” might permit the overruling of 
precedent, but ruled out a “doctrinal disposition” to a difierent result as an accept- 
able basis to depart from stare decisis principles. A hi^ court justice would be obli- 
gated to follow this guidance in resolving whether to overrule established precedent. 

Question 26. Do you consider legislative intent and the testimony of elected offi- 
cials in debates leading up to passage of an act? And what weight do you give to 
legislative intent? 

Answer. In construing a statute, a court looks first to its plain language, and only 
if the legislation is ambiguous on its face or as applied is it necessary to go further. 
Thus, it is only necessary to resort to analysis of legislative history in rare in- 
stances, after one looks at the plain Icuiguage of the ^tute, at judicial precedent 
inte^reting the statute or Constitutional provision, and at analogous cases inter- 
preting sirnUar statutes. In attempting to determine legislative intent, which is 
often ambiguous and difficult to asceit^, a court must be wazy of relying on iso- 
lated statements in the legislative record which may not be tru^ representative of 
the views or intent of Congress as a whole. 



Submissions for the Record 


Congress of the United States, 

House of Representatives, 
Washington, DC, September 23, 1998. 

Hon. Orrin Hatch, 

Chairman, Senate Committee on the Judiciary, Dirksen Senate Office Building, 
Washington, DC. 

Dear Obrin: It is my understanding that your committee will review the can- 
didacy of Judge Virginia A. Phillips of Riverside, California for a position as a Fed- 
eral Judge. 

Judge Phillips is a respected professional who has earned the respect and admira- 
tion of the entire legal community and the broader community in !&verside County. 
Her high standards of integrity and fairness are well documented as has been her 
outrea^ to youth. She is a legal scholar who has authored many articles in re- 
spected publications. 

I appreciate your kind attention to this matter and I hope your committee will 
give Judge Phillips every consideration. 

Sincerely, 

Ron Packard, 
Member of Congress. 


Congress of the United States, 

House of Representatives, 
Washington, DC, February 9, 1998. 

Hon. Barbara Boxer, 

U.S. Senate, 

Washington, DC. 

Dear Senator Boxer: I wanted to express my deepest support for Judge Virgima 
Phillips for the U.S. District Court jud^ship in ttie Centr^ District of California. 

Judge Phillips now serves as a Unit^ States Magistrate Judge for the Central 
District Court in California. Prior to her current position, she served as a Commis- 
sioner for the Riverside County Superior Court having been assigned to the Civil 
Trial Department and presiding over cases from initial filing through trial. She also 
handled the Court’s Civil Law and Motion Department. 

From 1988 to 1991, Judge Phillips was a partner with Best, Best & Krieger in 
Riverside, California. She practiced civil litigation emphasizing real property, busi- 
ness tort, contract and employment matters. Judge PluUips also currently serves as 
a lecturer at the University of California, Riverside’s Law and Society Program, and 
held a Senior Seminar in Constitutional Law. 

Judge PhiUips received her B.A (Magna Cum Laude) at the University of Cali- 
fornia, Riverside in 1979, and later obtained her J.D. fi«m the Universiiy of Cali- 
fornia, Berkeley Boalt Haill School of Law. Her professional activities include: Board 
of Directors member of the Federal Bar Association — ^Inland Empire Chapter; Judi- 
cial Master, Leo Deegan Inn of Court; Board of Directors member with the Riverside 
Youth Center; Board of Directors member with the Riverside Area Rape Crisis Cen- 
ter; Volunteer Judge for the Riverside County Bar Association Mock Trial Program; 
Panel Member wim the Riverside County Office of Education, Legal Seminars; In- 
structor for the Mandatoiy Continuing Legal Education; member of the City of Riv- 
erside Hiunan Relations Committee; Chai^rson of the City of Riverside Law En- 
forcement Poliw Advisory Committee, Arbitrator with the American Arbitration As- 
sociation; and finally, CoordinatorA^olunteer for the University of California, River- 
side Leg^ Services Clinic. 
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Judge Phillips also published a monthljr book review column for the Riveiwde 
County Lawyer, the ofiBcial publication of the Riverside County Bar Association. Her 
accomplishments are obviously impressive and well-renowned. I hope you will nomi- 
nate her for the U.S. District Court Bench. I give her my stron^st recommendation. 

I appreciate your kind attention to this matter. Should you have any further ques- 
tions, please feel free to call me directly, or have your staff contact Nelson Gracia, 
at X51986. 

Sincerely, 


Ken Calvert, 
Member of Congress. 


Congress of the United States, 

House of Representatives, 
Washington, DC, March 3, 1998. 

Hon. Barbara Boxer, 

Senate Hart Office Building, 

Washington, DC. 

Dear Senator Boxer: I am writing to express my support for Judge Virginia 
Phipps for the U.S. District Court jud^shfo in the Central District of California. 

Since 1995, she has served as the United States Magistrate Judge for the Central 
District Court of California. From 1991-1995, Judge Phillips served as Commis- 
sioner for the Riverside Coun^ Superior Court. Mor to tms, she was a partner 
wi& Best, Best & Krieger in Riverside, Califomia from 1988-1991. She practiced 
civil litigation, emphasizing real properly, business tort, contract and employment 
matters. 

Judge Phillips earned her Bachelor's of Arts (Magna Cum Laude) in 1979 from 
the University of CaUfomia, Riverside. She went on to earn her J.D. in 1987 from 
the University of Califomia, Berkeley. She has published a monthly book review col- 
umn for the Riverside County Lav^er. In addition. Judge P hilli ps has lectured at 
the University of Califomia, Riverside since 1983. 

Her co mm unity and professional activities are exclusive and wide-ranging. She 
serves as a member of the Board of Directors for the Federal Bar Association since 
1996. She has been a member of the Board of Directors for the Riverside Youth 
Service Center, a non-profit counseling a^ncy for young people and families, since 
1989. She was a member of the Board of Directors for the Overside Area Rape Cri- 
sis Center from 1994 through 1996. She is currently a volimteer judge for the Rivei> 
side County Bar Association Mock Trial Program. She was a coordinator and volun- 
teer for the Le^ Services Clinic for the University of Califomia, Riverside. She was 
a member of the City of Riverside Human Relations Commission from 1987-1991; 
She was Chairperson for the City of Riverside Law Enforcement PoUct Advisory 
Committee from 1988-1990. Finally, she was an Instructor for the Mandatory Con- 
tinuing Legal Education program where she tau^t such courses as Criminal Prac- 
tice in Federal Court, Discovery Motions, and Ci'c^ Trial Procedure. 

Her accxmmlishments are noteworthy and commendable. I hope you will nominate 
her for the U.S. District Court Bench. I give her my strongest recxnnmendation. I 
appreciate your attention and consideration to this matter, ^oidd you have any flir- 
ther questions, please feel free to c:all me directly, or have tout staff contact! Arlene 
Willis, at x55861. 

Sincerely, 

Jerry Lewis, 
Member of Congress, 


Larry D. Smith, 

Riverside County Sheriff, 
Riverside, CA, May 19, 1998. 

Re ^pointment of Vuginia Phillips, Federal District Court, Central District; of Cali- 
fornia 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, U.S. Senate, Dirksen Senate OffUx Building, 
Washington, DC. 

Dear Senator Hatch: It is my pleasure to support Virgfaiia Phillips for appoint- 
ment to the Federal District County, Central District of Califomia. 



409 


In my position as Sheriff of Riverside Couniy, California, I have seen first hand 
that Ms. PhiUips has the necessary qualificatioits and demeanor for a successM ten- 
ure on the Federal bench. I urge your most serious consideration of her. 

Thank you for your time and consideration. 

Sincerely, 

Lahby D. Smith, 

Sheriff. 


R)lice Department, 
dry OF Riverside, 
Riverside, CA, May 26, 1998. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, U.S. Senate, Dirksen Senate Office Building, 
Washington, DC. 


Dear Senator ELvtch; I am writing to support the appointment of Viiginia Hiil- 
lips to the Federal District Court, Central District of Cmifomia. As Chief of Police 
of the eleventh largest city in the state of California, it is important to me that qual- 
ity persons are appointed to the federal bench. United States Magistrate Judge Vir- 
ginia Phillips is such a person. 

Ms. PhiUips is a longtime Riverside resident and an excellent magistrate judg^. 
In addition to her outstanding qualifications for the federal bench, Ms. Phillips is 
dedicated to serving her community in a most professional maimer. She has been 
a past member of &e Human Relations Commission of the City of Riverside and 
its subcommittee, the Law Enforcement Policy Advisory Committee. In this role, she 
provided review and guidance on several key Riverside Police Department policies 
prior to their implementation. Proper policy development is central to the success 
of a police department. 

The Riverside Police Department is actively engaged in community policing. Ms. 
Phillips has been active in her locEd nei^borhood association in the Colony Heights 
Historic District of Riverside. It is important that residents with strong credentials 


such as Ms. PhiUips be recognized as responsible citizens. 

I urge you to s<^edule her hearing date without delay, and then, confirm her ap- 
pointment to the Federal District Court, Central District of California. 

Sincerely, 

Gerald L. Carroll, 


Chief of Police. 


Office of the District Attorney, 

County of Riverside, 
Riverside, CA, August 18, 1999. 

Senator Orrin Hatch, 

Chairman of the Judiciary Committee, U.S. Senate, Dirksen Senate Office Building, 
Washin^on, DC. 

Dear Senator Hatch: I understand that Honorable Virginia PhiUips is before 
the Judiciary Committee for appointment consideration and confirmation to the fed- 
eral bench. I respectfuUy request her serious consideration as an outstanding can- 
didate. 


Ms. Phillips brings intelligence, fairness, and exceptional judicial temperament to 
the bench. She is highly respected in both the legal community and our community 
at large. Her nomination would certainly be welcomed by my office. I respectfuUy 
request that you give Virginia Phillips serious consideration for this important nom- 
ination. She wiU make an outstanding federal jurist. 

Sincerely, 

Grover Trask, 
District Attorney. 
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U.S. DtsraiCT CouBT, 
Central Deteict of California, 

Los Aisles, CA, September 17, 1999. 

Hon. Orrin G. Hatch, 

Chairman, U.S. Senate Judiciary Committee, 

Washington, DC. 


Hon, Patrick J. Leahy, 

U.S. Senate Judiciary Committee, Russell Senate Office Building, Washington, DC. 

Dear Senators Hatch and Leahy: I write on behalf of more than eighteen (18) 
million people in the Central District of California and, particularly, the more than 
three (3) million p^ple in the Eastern Division of our district The division is com- 
prise of the counties of Riverside and San Bernardino. As you know. Riverside 
County, with some 1.5 million people, is one of the fastest growing areas in our na- 
tion, and San Bernardino is the largest county in the country in geographical area. 

Our Eastern Division has only one district judge. That judge is faced with sudi 
a Etaggerii^ caseload that it is necessary to send overflow cases to our Western 
(headquarters) Division each month. This results in a large number of litigants, wit- 
nesses, lawyers, and law enforcement officers having to travel to Los Aisles, some 
sixty (60) miles away, by way of the most traffic congested roads in the United 
States. 

Meanwhile, the nomination of Judge Virginia A. PhiUips, who would be assigned 
to our impacted Eastern Division has been in the Senate Judiciary Committee since 
May, 1998. 

I implore you to take action on this nominee, who enjoys splendid bi-partisan sup- 
port fkom her Inland Empire (Riverside, San Bernardino) community, whii± she has 
served as a California State Judicial Officer. She now serves her home community, 
as well as Los Angeles, as a United States Magistrate Judge. 

I join Congressman Ken Calvert, members of the bench, bar, other local leaders, 
and the under-served citizens of Riverside and San Bernardino counties in urging 
action on this nomination for a second district court judge for the Eastern Division 
of the Central District of CaUfomia. 

Thank you for working to better the administration of justice in our district, and 
I would be pleased to aid you and the Committee in anyway you feel appropriate 
in order to have this critical position filled as soon as possible. 

Most sincerely. 


Terry J. Hatter, Jr., 
Chief United States District Judge. 


Office of the Mayor, 

City op Riverside, 
Riverside, CA, June 8, 1998. 

Re Appointment of Virginia Phillips to Federal Court, Central Court of California. 


Senator ORRIN G. Hatch, 

Chairman of the Judiciary Committee, U.S. Senate, Dirksen Senate Office Building, 
Washin^on, DC. 

As Mayor, I offer my strongest support for Virginia Phillips. When selected, she 
will be an outstanding Federed Judge. 

Let me offer two reasons. First, PhilUps has earned an extraordinary reputation 
for her legal work as well as her legal temperament. Translation: the legal profes- 
sional and co mm u ni ty leaders offer the highest marks of admiration and respect. 

Second, Phillips made a major co mm i tme nt to the life and times of Riverside, ac- 
tively and effectively serving on the Board of Directors of the Riverside Youth ^rv- 
ice Center and the Riverside Area Rape Crisis Center. Perhaps more noteworthy, 
she was an influential member of the City’s Human Relations Commission, with a 
key role in developing an appropriate and valued law enforcement policy advisory 
committee. 

It is certainly my honor to emphasize the high regard that the greater Riverside 
community holds for Virginia Phillips. 

Sincerely, 


Ronald O. Loveridge, 

Mayor. 
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County of Riverside, 
Riverside, CA, May 22, 1998. 

Senator Oehin Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 


Dear Senator Hatch: This letter is in regard to the ^pointment of United 
States Magistrate Ju^e Virginia A. PhiUips to the Federal District Court, Central 
District of California. Istrongly urge you to move forward on this matter and sched- 
ule a faring date at the earnest possible opportunity. I am confident that a con- 
firmation of her appointment will quickly follow. 

Judge Phillips’ outstemding penormance and experience on the bench are well 
known throughout the region. Her public service on behalf of the legal community 
for our citizens is well documented. Judge Phillips’ credentials for this position are 
impeccable. 

The appointment of Judge Phillips will represent a major milestone for our region 
and the recognition of the important of over three milli on citizens who comprise the 
counties of Riverside and San Bernardino. We are looking forward to the aimounce- 
ment of her confirmation. 

Thank you for your prompt attention to this matter. 

Sincerely, 


Tom Mullen, 
Supervisor, 5th District. 


University of California, Riverside, 

Riverside, CA, Attgust 31, 1999. 

Hon. Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I am writing to express my strong support for the con- 
fiimation of United States Magistrate Judge Virginia A. Philips’ to the Federal Dis- 
trict Court. Ms. Phillips is extremely well qualified for confinnation to the federal 
bench. Her extensive career in law as a practicing attorney, and her esnperience on 
the bench, have prepared her well for the privilege of sitting on the feitoral bench. 

Ms. Phillips’ career has been exempla^. She was a higldy regarded civil litigation 
attorney practicing with Best, Best & Imeger, the premier law firm in the Inland 
Empire. In 1991, she was appointed Commissioner of the Riverside County Court 
and served in that capacity until 1995 when she was appointed United States Fed- 
eral Mamstrate. Integrity emd innate good sense have marked her career. 

Ms. Phillips has also provided extensive leadership in our community through her 
public service. She serves on the board of directors of several organizations includ- 
mg the Rape Crisis Center and the Youth Service Center. 

Based on her legal employment smd education. Judge PhUlips is extremely well 
qualified for confirmation to the Federal District Court. I hope ttot the Senate Judi- 
ciary Committee will have the opportunity to hear directly firom Judge Phillips on 
her background, training and judicuil philosophy. 

Thank you for considering my views on this very fine person. 

Sincerely, 

Raymond L. Orbach, 

Chancellor. 


The Press-Enterprise, 
Riverside, CA, July 9, 1998. 

Senator Orrin G. Hatch, 

Chairman, Senate Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I write to urge your confirmation of Virginia A. Phillips 
to the United States District Court Central District of California. 

She has usuaUy strong bipartisan support from civic and legal community leaders 
in our fast-growing area which now has only one very overload^ federal judge. 

As a client of hers, my newspaper found her to be a si^rb and hard-worl^og law- 
yer, technically expert and attentive to detail. Her candidacy is commended by her 
strong educational background, her range of legal experience and her community 
service. 
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She is highly regarded by local attorneys and judges, as attested to by the com- 
plexity of catses they consented to her heari^ as a superior court commissioner, and 
also by her colleagues at the federal court in Los Angeles where she has been serv- 
ing as a magistrate. 

What is most impressive about her, though, is her clarity of thotight and her abso- 
lute fairness. She has the judicial temperament we all hope for on the bendh. She 
would make an excellent federal judge. 

Sincerely, 

Maecia McQueen, 

Editor and Publisher. 


Inland Action Inc., 

Son Bernardino, CA, January 5, 1999. 

Hon. Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: Inland Action would like to express our ^at support for 
Judge Virginia Phillips for the United States District Court judgeship in the Central 
District of Cahfomia. Inland Action is a non-profit corporation of citizens who are 
banded together to aid in the economic development of the Inland Empire (San 
Bernardino and Riverside Counties). 

Judge Phillips now serves as a United States Magistrate Judge for the Central 
District Court in Cahfomia. Prior to her current position, she served as a Commis- 
sioner for the Riverside County Superior Court having been assigned to the Civil 
Trail Department and presiding over cases from initial filing through trail. She also 
handled the Court’s Civil Law and Motion Department. 

From 1988 to 1991, Judge Phillips was a partner with Best, Best & Krieger in 
Riverside, California. She practiced civil Utigation emphasizing real property, busi- 
ness tort, contract and employment matters. Ju^e Philli ps also currently serves as 
a lecturer at the Universe of Cahfomia, Riverside’s Law and Society Program, and 
held a Senior Seminar in Constitutional Law. 

Judge Philhps received her B.A. (.Magna Cum Laude) at the University of Cah- 
fomia, Riverside in 1979, and later obtained her J.D. from the University of Berke- 
ley Boalt Hall School of Law. Her professional activities include: Board of Directors 
member of the Federal Bar Association — Inland Empire Chapter; Judicial Master, 
Leo Doegan Inn of Court; Board of Directors members with the Riverside Youth 
Center, Board of Directors member with the Riverside Area Rape Crisis Center, Vol- 
unteer Judge for the Riverside County Bar Association Mock Trail Program; Panel 
Member with the Riverside County (Mfice of Education, Legal Seminars; Instmctor 
for the Mandatory Continuing Leged Education; member of the City of Riverside 
Human Relations Commdttee; Chairperson of the City of Riverside Law Enforcement 
PoMct Advisory Committee; Arbitrator with the American Arbitration Association; 
and finally, CoordinatorA^olunteer for the University of California, Riverside Legal 
Services Clinic. 

Judge Philhps also pubhshed a monthly book review column for the Riverside 
County Lawyer, the official pubhcation of the Riverside County Bar Association. Her 
accomphshments are obviously impressive and well-renowned. We hope you will 
nominate her for the United States District Court Bench. We give her our strongest 
recommendation. 

Sincerely, 

Donald L. Singer, 

President. 


County of San Bernardino, 

County Counsel, 

San Bernardino, CA, June 9, 1998. 

Re Confirmation of Federal Judge Virginia A. Philli ps. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I want to let you know of my support for confirmation of 
Magistrate Judge Virginia A. Philhps to a Federal Judgesmp with the Central Dis- 
trict of Cahfomia. Our office is within the Central District of Cahfomia and I, in 
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particular, handle approximately 60 Mrcent of my case load within the Central Dis- 
trict of Catifomia. The workload of the Central District of California has been ever 
increasing and the need for quality judicial appointments within the Central Dis- 
trict is great. 

I Know Virginia Phillips and her work as a Magistrate Judge and also know her 
work as a Commissioner for the courts of Riverside County. She not only possesses 
a keen legal mind but also possesses the qualities that attorney practitioners in 
Federal Court desire from a Judge which is judicial temperament. I defend the 
County of San Bernardino and its employees on a regular basis in Federal Court. 
My interaction with Magistrate Judge Virmnia Phillips has always been a pMitive 
one in as much as Magistrate Judge PhiUips possesses the necessary qualities to 
achieve justice within the confines of law. 

I whole-heartedly support her confirmation to the Federal Bench. I am unaware 
of anyone who practices regularly within the Central District who has any negative 
comments about Magistrate Judge Virginia Phillips. I would hope that the Jinficiary 
Committee acts swiftly in scheduling a hearing date and that she be confirmed. Her 
appointment to the Federal Bench would be a quality appointment of a Federal 
Judge who has the support of practitioners from both political parties. 

K anyone has any questions, please feel firee to contact me. 'mank you. 

Very truly yours. 


Alan K. Marks, 
County Counsel. 
Dennise E. Wagner, 
Deputy County Counsel. 


Monday Morning Group, 
Riverside, CA, May 22, 1998. 

Re Nomination of Magistrate Judge Virginia Phillips for appointment to the Federal 
District Court Bench, Central District of California. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

. Dear Senator Hatch: The Monday Morning Group of Western Riverside County 
is a business group with representatives fiom a variety of industries and professions 
who work for what we hope is the good of our region. In this capacity and for that 
very purpose, we’re writing to you to encourage you to confirm Virginia Philli ps, 
who is currently a magistrate judge, as a Fede^ District Court Judge for the Cen- 
tral District of California. 

After several years of work, the Monday Morning Group, aloi^ with others firom 
our region, were successful in having the Central District of California divided into 
three divisions, with one of those divisions being Riverside and San Bernardino 
Counties. The legislation signed by President George Bush, also designated a plat» 
within the Eastern Division as a place for holding court. That was obviously the 
first step in bringing Federal District Court services to our region. 

This legislation was signed in 1992, the year in which two new senators were 
elected from California, nameN Senator Dianne Feinstein and Senator Barbara 
Boxer. The Monday Morning Group worked diligently with both of the senators, 
with the result that Senator Feinstein nominated the first person, Robert Timlin, 
who was confirmed by the Senate Judida^ Committee and became the first Federal 
District Court jud^ to sit in our Eastern Division. 

We are most pleased that Senator Barbara Boxer nominated Virginia Phillips, 
who, upon confirmation would be the second judge to sit in our division. Perhaps 
most importantly Virginia Phillips would be an outstanding Federal District Court 
judge. 

Virginia had a distinguished career as a lawyer in our region, practicii^ with the 
firm of Best, Best & IWeger. When she became a commissioner of Riverside Supe- 
rior Court her talent, intelligence and fairness were quickly recognized and her per- 
formance and reputation as a superior court commissioner were sterling. Her experi- 
ence as a magistrate judge followed a similar path. By virture of her intelligence, 
work ethic, fairness, and judidal temperament, she was quickly in the top tier of 
the magistrate judges. 

We are proud to have a person of such merit as the candidate for what will be 
the second federal judge to serve in our Eastern Division of the Central District 
Court. We hope that you will schedule the hearing on her confirmation as soon as 
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possible and that you will support her confirmation, as she will be a credit to the 
federal bench and to our region. 

Yours truly, 

Jane W. Caeney, 

President. 


PuBuc Defender, 

C!ounty of RlVEHSroE, 
Riverside, CA, June 19, 1998. 

Re Appointment of Virginia Phillips to Federal District Court, Central District of 
California. 

Senator Patrick J. Leahy, 

U.S. Senate, 

Washington, DC. 

Dear Senator Leahy: I have worked in the Riverside County Public Defender’s 
Ofiice for the ^st 21 years. During this time I have had contact with Virginia Phil- 
lips in her various career roles. I am also aware of her professional reputation witib- 
in the legal community here in Riverside County. She was a hi^y respected attor- 
ney during her career as a civil litigant. While on the bench in Riverside as a Com- 
missioner, she held the respect of ml who appeared in front of her. She was consid- 
ered fair to all. She was also a hardworking jurist who was well prepared daily on 
the civil law and motion calendar. During her career as a United States Magistrate 
Judge, her reputation continued to grow as a hi^y respected, learned and fair ju- 
rist. 

I urge you to: (1) schedule a hearing date for the appointment of Virginia Philli ps 
to the Federal District Court, Central District of Califomia, and (2) confirm her ap- 
pointment to that position. I cannot emphasize enough tire high quality of individual 
and jurist that Virginia Phillips is. 

Sincerely, 

Margaret J. Spencer, 

Public Defender. 


Mount San Jacinto, 
Community College District, 

San Jacinto, CA, May 16, 1998. 


Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: This letter enthusiastically endorses the appointment of 
Virginia Phillips to the Federal District Court, Central District of Califomia. Mag- 
istrate Phillips has served the court with distinction and earned the respect of the 
Inland Empire of Riverside County. She has received the nomination of our State’s 
Senator. 

Please assist in scheduling her hearing date, I am sure that your review of her 
record will result in your support. 

Yours most truly. 


Kay Ceniceros, Dean. 


Re Virginia Phillips. 


Best, Best & Krieger LLP, 
Riverside, CA, June 15, 1998. 


Senator Patrick J. Leahy, 

Russell Senate Office Building, Washington DC. 

Dear Senator Leahy: I am writum in support of Virginia Phillips’ appointment 
to the Federal District Court, Central District of Califomia. I have known Virginia 
since 1982, when she began work as an associate attorney at our law firm. Her work 
as an associate and a partner in the firm was universally respected, demonstrating 
ability and judgment. Her work ethic was and is outstandmg. 

Her tenure as a Superior Court Commissioner and then as a Federal Court Mag- 
istrate has demonstrated her skill and intelli^nce, and has drawn compliments 
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from other jud^s, attorneys, and even litigants appearing before her. She is well 
respected both m the le^ community and in the inland Empire at lai^. 

I arm you to schedule her hearing date, and to confirm ner appointment to the 
Federu District Court. She will be an asset to the judiciary. 


Very truly yours, 


Anne T. Thomas. 


EivEEsroE, CA, 

June 14, 1998. 

Re Nomination of ^firginia A. Phillips for appointment to Federal District Court, 
Central District of California. 

Senator Patrick J. Leahy, 

U.S. Senate, 

Washington, DC. 

Dear aiNATOR Leahy: I am writing today on behalf of Vii^inia A. Phillips who 
has been nominated for appointment to the Federal District Court, Central District 
of CaUfomia. I would like to urge an early scheduling of a hearing for Judge Phil- 
lips, and for your support for her confirmanon. 

I have known Virginia personally since 1978 when she worked for me as an un- 
deigraduate student at the University of California, Riverside. I know that you will 
receive volumes of material and testimony which speaks to her professions quali- 
fications for the position of Federal Judge, and I am sure you will find these accom- 
plishments to be superior in every way. I would like to provide insist on our per- 
sonal relationship. 

I was fortunate to be able to keep contact with Virginia over the 20 years since 
her student days. I admired her so much, I introduced her to my daughter who was 
beginning law school. Tliey formed a close friendship when they were classmates at 
Boalt School of Law at U.C. Berkeley. Later Virginia joined the law firm where 
my husband was a partner. My husband became a judge in the Superior Court of 
Riverside Counto and was there when Virginia was hired as Commissioner. We are 
nei^bors, and mends and have shared the experiences of being like a family, sup- 
porting each other in times of crisis and joy. 

I have always been impressed by Virginia’s commitment to her community. 
Through her entire career she has given herself to worthwhile organizations. She 
gave her time even though she had very time-consuming career responsibilities — 
beginning wi^ a large law firm, assuming the bench, and later commu^g oyer an 
hour a day each way to Los Angeles. The organizations she supmrts give evidence 
of her high standards and values. Among those, she served on the Board of Direc- 
tors of the Riverside Youth &rvice Center who made her an honora^ Life Bowd 
Member. She was also a member of the City of Riverside Human Relations Commis- 
sion. In her professional activities she has been involved in the Mock Trial Program 
for Mgh sriiool students and participated in the Inns of Court program whose goal 
is to assist attorneys in their role with the courts, promoting ethical and responsible 
professional conduct. 

I feel the values represented ly these activities are the qualities which make Vir- 
ginia an outstanding judicial officer. Her training and experience give her back- 
ground she needs to continue the important work she is already doiim. We need i»o- 
ple the caliber of Virginia A. Phillips on the Federal bench in the Central District. 

Yoiir consideration of these points is very much appreciated. 

Your truly, 

Virginia L. Field. 


Riverside, CA, 

June 14, 1998. 

Re Nomination of Virginia A. Phillips for appointment to Federal District Court, 
Central District of California. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I am writing today on behalf of Virginia A. Phillms who 
has been nominated for appointment to the Federal District Court, Central District 
of California. I would like to urge an early scheduhng of a hearing for Judge Phil- 
lips, and for your support for her confirmation. 
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I have known Virginia personally since 1978 when she worked for me as £in un- 
dergraduate student at the University of California, Riverside. I know that you will 
receive volumes of material and testimony which speaks to her profession^ quali- 
fications for the position of Federal Judge, and I am sure you will find these accom- 
phshments to be superior in every way. I would like to provide insight on our per- 
sonal relationship. 

I was fortunate to be able to keep contact with Virginia over the 20 yetirs since 
her student days. I admired her so much, I introduced her to my dau^ter who was 
beginning law school. They formed a close friendship when they were classmates at 
Boalt Hall School of Law at U.C. Berkeley. Later Virginia joined the law firm where 
my husband was a partner. My husband became a judge in the Superior Court of 
Riverside County £ind was there when Virginia was hired as Commissioner. We are 
neighbors, and friends and have shared the experiences of being like a family, sup- 
porting each other in times of crisis and joy. 

I have always been impressed by Virginia’s commitment to her community. 
Through her entire career she has given of herself to worthwhile organizations. She 
gave her time even though she had very time-consuming career responsibUties — be- 
ginning with a large law firm, assuming the bench, and later commuting over an 
hour a day each way to Los Angeles. The organizations she supports give-evidence 
of her high standards and values. Among those, she served on &e Board of Direc- 
tors of the Riverside Youth Service Center who made here an honorary Life Bosird 
Member. She was also a member of the City of Riverside Human Relations Commis- 
sion. In her professional activities she has been involved in the Mock Trial Program 
for school students, and participated in the Inns of Court program whose goal 
is to assist attorneys in their i^e with the courts, promoting ethical and responsible 
professional conduct. 

I feel the values represented by these activities are the qualities which make Vir- 


ginia an outstanding judicial officer. Her training and experience give her the back- 
ground she needs to continue the important work she is already doing. We need peo- 
ple the caliber of Virginia A. Philhps on the Federal bench in the Central District. 
Your consideration of these points is very much appreciated. 

Yours truly, 

Virginia L. Field. 


Hanover & Schnitzer, 

San Bernardino, CA, July 8, 1998. 

Re United States Magistrate Judge Virginia Phillips. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: It is my pleasure to write this letter in support of the con- 
firmation of United States Magistrate Judge '\firginia PhiUips as United States Dis- 
trict Judge. 

As founding president of the Inland Empire Chapter of the Federal Bar Associa- 
tion, I have become aware of Judge Phillips’ reputation in the legal community and 
she is a very highly respected jurist. Although I have not personsdly appeared before 
her, I understand she is extremely weU prepared, demonstrates exceptional judicial 
temperament and patience, and exhibits the character and qualities of an individual 
who would be extremely well qualified to be a United States District Judge. 

Judge PhiUips has also given freely of her time to the local legal co mm u n ity. An 
excellent writer and speaker, she frequently writes articles for bar association pubU- 
cations and participates in continuing leg^ education semineirs that are very well 
attended. 

I give my unqualified support and recommendation for the Honorable Virginia 
Phillips as United States District Judge. I urge you to take every action you «ui 
to see that a date is set for her confirmation hearing. I would also ask that you vote 
in favor of her confirmation. 

Very truly yours. 


Mark C. Schnitzer. 
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RivEEsroE Community College, 

Riverside, CA, May 21, 1998. 

Senator Patrick J. Leahy, 

U.S. Senate, Washington, DC. 

Dear Senator Leahy: I am writing as a member of the community in support 
of President Clinton’s recommendation for the appointment of Ms. Virginia A. Phil- 
lips to the Federal District Court, Central Distrirt of Califomia. 

President Washington considered the reputation of the candidate in the commu- 
nity as an essential criteria in making fed^al appointments. Ms. Phillips meets and 
passes those criteria with flying colors. Her reputation as a more able lawyer by her 
colleagues and clients attests to the regard in which she is held. Her spirit and com- 
mit^nt to public service is evidenced by her extensive volimteer work in her pro- 
fession— -^rving on the hoards of the Youth Services Center, the Riverside Area 
Rape Crisis Center and the Htunan Relations Commission for the city of Riverside. 

Ms. Philhps is considered an intelli^nt, public-spirited, and caring lawyer and 
magistrate, working as a legal practitioner for the common good of society. Highly 
respected by all who know her, Ms. Phillips is re^uded equally among Republicans 
and Democrats. 

I urge you to do your best to give a hearing to Ms. Phillips so that she can have 
an opportunity to appear in front of your committee. If that ^ppens, I am confident 
that you and your colleagues on the committee will confirm the appointment. 

Sincerely, 

Salvatore G. Rotellj^ 

President. 


Superior Court of California, 

County of Riverside, 
Riverside, CA, June 8, 1998. 

Re Confirmation of Virginia A Phillips as Judge of Federal District Court, Central 
District of Califomia. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I write to request that you schedule a hearing date to con- 
sider the confirmation of Magistrate Judge Phillip’s appointment and mat you vote, 
and urge your colleames to vote, to confirm her appointment. 

Judge Phillips and I practiced law in difierent firas in this community for a num- 
ber of years. After I beceime a judge, the court appointed her a commissioner. She 
^d I presid^ in the civil division of the court for more than two years. She en- 
joyed, and still enjoys, the confidence of many litigants and attorneys who agreed 
to have her hear their cases. They find her decisions predictable and correct. She 
is firm, fair and scholarly. The judj^s of this court relied extensively on her wisdom 
^d legal acumen, and her departiue to the U.S. District Court as a magistrate 
judge has been a considerable loss. She is an exceptionally fine appointee. 

I would respectfully suggest that we, as Republicans, will stand a bit taller in the 
public eye if your Coumuttee joins ranks with the President on an appointee as well 
qualified as Judge Philhps, and that by so doing. Republican members will undercut 
charges of obstructionism. 

Respectfully, 

Stephen D. Cunnison, 

Judge of the Superior Court. 


Re Appointment of Virginia Philhps. 


Gutierrez & Pimentel, 

Attorneys at Law, 
Riverside, CA, June 5, 1998. 


Senator Patrick J. Leahy, 

U.S. Senate, 

Washington, DC. 

Dear Senator Leahy: I am writing this letter to offer my support for the ap- 
pointment of Virginia A Philhps for appointment to the FederM Distoict Court, Cen- 
tral District of California. 
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As a form of introduction, I am an attorney in Riverside, California, with the Law 
Firm of Gutierrez & Pimentel. I am also the current President of the Inland Empire 
Latino Lawyers Association. I have been in practice for approximately 18 years, pri- 
marily eng£^d in the fieMs of worker’s compensation, and ^rsonal ixyury. 

I have had occasion to appear in the court room of Virginia Phillips wmle die was 
a Commissioner in the Riverside County Superior Court. In each of the occasions 
when I appeared before her, she appeared to be efficient, weU versed in the law, 
and always fair. I have had occasions to discuss her performance with other attor- 
neys in tie area and I can assure you that I have not heard one person complain 
about her. 

In addition, I have had the ^portunity to work with her in the Arbitration Com- 
mittee P£uiel in the Riverside County Simerior Court system. I fotmd her to be high- 
ly intelligent, well prepared, and full of good ideas. I can assure you that she has 
tie respect and admiration of the attorneys that have practiced before her. 1 would 
highly recommend her appointment to the Federal District Court Central District 
of Califomia. 

If you have any questions regarding the above, please do not hesitate to contact 

me. 

Yours very truly, 

Rene H. Pimentel, Esq. 


June 5, 1998. 

Senator Patrick J. Leahy, 

Russell Senate Office Building, 

Washington DC. 

Dear Senator Leahy: I am writing in support of Judge Virginia Phillips’ nomina- 
tion to the United States District Court, ana to request that a hearing date be set 
as soon as possible in order to confirm her appomtment to the Fe&ral District 
Court, Central District of California. 

My letter may be somewhat atypical since I am not an attorney, or otherwise in- 
volved in the judicial system. I am the Executive Director of the Youth ^rvice Cen- 
ter which is private non-profit counseling agency serving the needs of children and 
their families, and have known Ms. Phillips for over ei^t years as a result of her 
involvement in the Center and other community organizations. I have come to know 
Virginia personally as well as professionally, smd have the highest respect and re- 
gard for her. 

Virginia was elected the Center’s Board of Directors in 1990, was soon elected to 
the Executive Conunittee, and served two consecutive terms as president. Her thir d 
consecutive term on the Board ended last month, and as a result of the agency’s 
by-laws, she was therefore ineligible for re-election. One indication of esteem and 
resprct held for Virginia is her election to a Life Director of the Center. This is a 
position designed to honor individuals who have made a significant impact on the 
organization, and keep them involved. There has only been one prior election to this 
position in the Centers entire history dating back to 1969. 

Judge Phillips’ involvement with uie Center is illustrative of her values and com- 
mitment to the community. The agency provides a rai^ of prevention, intervention, 
and treatment services addressing issues of child amise, substance abuse, delin- 
queuCT, teen pregnancy gang violence, child care, adolescent suicide, and otlmr fam- 
ily related problems. The Center’s Borud is an active, participatory one, and Vir- 
ginia was very involved and provided great leadership during a period of significant 
expamsion for the agency. She did so despite being extremely busy professionally, 
first as partner at the largest law firm in the region, then as a Superior Court Com- 
missioner, and most recently as a Federal Magistrate which involved her commuting 
to Los Angeles. 

Ms. Phiuips has never been merely a &urehead member of the Board. Before ac- 
cepting nomination, she became thoroughly aware of the agency’s services and oper- 
ations. As a Board Member, she actively participated, provided leadership, and 
never let the Board lose focus on the clients the agemy services. She was attracted 
to the agency due to her concern for children and families, and her concern for inter- 
ests of our community. 

Judge Phillips’ personal and professional qualities are precisely those that I, as 
a member of the community believe are important for a Federal Judge. Her mtel- 
ligence, integrity, and commitment have earned her (he respect and admiration of 
all who know her. We will be fortimate to have her, once confirmed. I am also aware 
of the tremendous burden on the Federal Courts as a result of the large number 
of Judicial vacancies. I hope that confirmation process will take place as quickly as 
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possible, so the Court system becomes more efficient, particularly since an indi- 
vidual of Judge Phillips’ caliber is available. 

Sincerely, 

HaKRY FSEIDMAN. 


Huffman Eoof Company, 
Riverside, CA, June 8, 1998. 

Re Appointment of Virginia Phillips. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, 'Washington, DC. 

Dear Senator Hatch: It is with great confidence that I request that you consider 
Virginia Phillips for appointment to the Federal District Court, Central District of 
California. 

As a Republican and lifelong resident of Riverside, I support Ms. Phillips. As a 
business owner and past Chairman of the Board of the Greater Riverside CWnbers 
of Commerce, I have had an opportunity to meet many of our community leaders. 
Ms. Phillips stands in the forenront of that group with her eagerness to participate 
and her commitment to what is right for the communil^. 

It has truly been a pleasure to come in contact with this fine woman. I would 
highly recommend her for the position as I know that she would do an outstanding 
job for the citizens of our region. 

Please keep this request in mind as you move throu^ the process with a timely 
scheduling oi her hearing and confirmation of her appointment to the Federal Dis- 
trict Court. I sincerely appreciate your consideration. 

Respectfully, 

Debbi Huffman Guthrie, 

President. 


Reid & Hellyer, 
Riverside, CA, June 3, 1998. 

Re .^pqintment of Virginia Phillips to Federal District Court, Central District of 
Csilifomia. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Senator Patrick J. Leahy, 

U.S. Senate, 

Washington, DC. 

Dear Senator Hatch and Senator Leahy: I am an attorney practicing in River- 
side, California. I have known ^firginia Phillips since she was an attorney and I 
have teen attorney of record in cases against her. I found her to be a comTOtent 
and diligent advocate. Her skills as an attorney, however, were surpassed by her 
skills as a judicial officer. As you may be aware, ■\firginia was first appointed as a 
“Law and Motion” Commissioner. Previous Law and Motion Commissioners did 
nothing more that hear brief motions relating to cases and nothing else. Virginia’s 
wisdom, careful attention to detail and judidm sldlls became imm^ately apparent 
and she was universally accepted by the attorney bar as a regular judicial officer. 
Within six months, virtually every attorney in town would stipulate to Virginia as 
the presiding Judge over their matters for trial and she became considered an equal 
with the sitting Judges for all matters. I had the pleasure of trying several cases 
before her, including one lengthy jury trial and I found her judicial demeanor and 
temperament to be outstanding. 

I can recommend Virginia Phillips for an appointment to the Federal District 
Court, Central District of California tench without hesitation or reservation. Please 
consider her for this position and set her hearing date at your earliest opportunity 
and confirm her to this position. 

'Thank you for your consideration in this matter. If I may be of further assistance 
to you or your staff, please do not hesitate to call. 

Very truly yours, 


Dan G. McKinney. 
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Ernst & Young, ULP, 
Riverside, CA, May 19, 1998. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch; This letter serves as a personal reference for, and an en- 
dorsement of, Virginia PhiUips’ appointment to the Federal District Court, Central 
District of California. Having known Virginia for Twenty (20) years, I strongly 
lieve her integrity and professional demeanor would be a trenmndous asset to tke 
Federal District Court and I hi^y recommend her appointment. Your favorable 
amsideration would be greatly appreciated. 

Sincerely, 

Donald N. Ecker. 
Managing Partner. 


Thompson & Colegate, LLP, 
Riverside, CA, June 3, 1998. 

Re Appointment of Virginia A. Phillips to Central District of California. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator: Please be advised that I am a Lifelong Rraublican who has prac- 
ticed in the Inland Empire (Riverside and San Bernardino Counties) for the last 16 
years. 1 was president of the Riverside County Bar Association in 1994, and have 
served as president of Dispute Resolution Services, a non-profit arbitration medi- 
ation service affiliated with the Riverside (bounty Bar Association, since its incep- 
tion. I have known Virginia Phillips since she began her legal career in our le^ 
community in 1982, and am unable to explain in written words how strongly I, as 
well as every other attorney I know in the Inland Empire, desire that \firginia Friil- 
lips receive this appointment. 

In all the years that I have known Virginia^ she has never really discussed with 
me her political affiliation. While it is my tmderstanding that Senator Boxer had 
originally proposed Ms. Phillips, 1 must state that while rarely do I cross party 
lines, in this pEirticulsu' case if Ms. Phillips is a Democrat she should nevertheless, 
receive the job. She is simply the best-qualified individual for the position which 
^sperately needs to be filled in our community due to the backlog of cases now fac- 
ing our existing federal judge. Judge Timlin. This is a situation where I believe 
service to the community outweighs party hnes, and I certainly hope that you and 
the Judiciary Committee will agree. 

Thank you for your consideration regarding this matter. 

Very truly yours, 

Geoffrey H. Hopper. 


Krieger & Stewart, 
Riverside, CA, June 3, 1998. 

Subject: Federal District Court, Central District of California. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator: Virginia E. Phillips, currently serving as a magistrate judge in 
the Central District, is an extraordinei^ candidate for appointment to the Federal 
Distect Court. Before serving as a magistrate judge, she served as a Riverside Cali- 
fomia Superior Court Commissioner for several years, presiding over several civil 
jury trials and earning the reputation of being fair, firm, and practical. WhUe serv- 
ing as a magistrate judge, she has presided over both civil and criminal trials with 
distinction, but she is best known for her unique ability to bring about settlements 
in civil cases. 

She is noted for being well read and weU prepared and likes research and writing. 
Most important, she is bright and conscientious and likes what she is doing. In ad- 
dition to being highly respected by judps and attorneys she is held in extremely 
hi^ regard in the community, from elected officials to a broad rai^ «f profes- 
sionals to a variety of citizens. She is particulsuly well liked by fhe business commu- 
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nity because she handles cases with aplomb and efficiency. Her demeanor on the 
bench is superb. 

Please ^ve Virginia E. Phillips full consideration for an appointment to the Fed- 
eral District Court Bench. She will make an exceptional judicial officer in the Fed- 
eral District Court, Central District of California. 

Sincerely, 

Robert A. Kriegee. 


Best, Best & Krieger, LLP, 
Riverside, CA, June 3, 1998. 

Re Virginia Phillips. 

Senator Patrick J. Leahy, 

Russell Senate Office Building, 

Washington, DC. 

Dear Senator Leahy: I suspect you will get a number of letters in support of 
Ms. Phillips for a Federal District Court judgeship, particularly from those attorneys 
who have known her and practiced with her over the years. This is a tribute to her 
reputation for high intelligence, strong ethics, and excellent demeanor. I practiced 
law with Ms. PhUlips for a number of years and, as I was beginning my tenure as 
Managing Partner of the firm, she mov^ out into her current position with the Fed- 
eral Court. I have kept in touch with her both socially and professionally over the 
years, and my admiration for her has continued to grow. 

Ms. Phillips is a fellow Democrat, somewhat of a rarity in these parts. Her politics 
aside, however, Ms. Phillips personified initially aU that we more senior attorneys 
look for in young attorneys coming out of Law School. Once in practice, she showed 
the sort of temperament that we look for in young attorneys who aspire to the 
bench. At this point, I can think of no one in the area who is more qualified. 

It is somewhat difficult fiom the far reaches of the west coast to quite get a han- 
dle on what a ceindidate for a judicial judgeship must hurdle in order to be con- 
firmed, particularly when that candidate is a Democrat. Ms. Phillips politics are 
really beside the point, and I hope that you can help convince other members of ffie 
Committee that this is so. Our area is in dire need of a second Federal Judge, and 
her appointment has received wide approval in this area. As a member of the Com- 
mittee, I hope you can help expedite her confirmation. 

Very truly yours, 

Christopher L. Carpenter. 


Re Virginia Phillips. 


Butterwick, Bright & OTLaughlin, Inc., 

Attorneys at Law, 
Riverside, CA, June 3, 1998. 


Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I write as a registered Republican voter to express my 
support for the nomination of Virginia Phillips as a United States District Court 
Jud^ for the Central District of Cs^omia. 

As a former President of the Riverside County Bar Association, the quedity of judi- 
cial appointments has long been a concern of mine, and I have provid^ input, upon 
request, regarding the proposed nomination of a number of state trial ji^es and 
appellate justices. 

I am particularly pleased to express my support for Commissioner Phillips in that 
I have personally appeared before her on a number of occasions on law and motion 
matters and had the experience of a bench trail before her. She is extremely intel- 
ligent, well versed in the law, exceptionaUy fair-minded and has displayed her abil- 
ity to distill the relevant facts from testimony presented to properly support her con- 
clusions. 

Very simply, the United States Senate cannot find a better candidate. 

Very truly yours. 


J.D. Butterwick. 
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Stkeam & Stream, Inc., 

Attorneys at Law, 
Riverside, CA, June 2, 1998. 


Be United States Magistrate Judge Virginia Phillips. 


Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I am writi^ to urge you to take action on the confirma- 
tion of Presidential Nominee for United States District Judge, United States Mag- 
istrate Jud^ Virginia Phillips, I am a life-long Republican and understand the im- 
portant role that the confirmation process plays in the selection of impartial judges 
that uphold the Constitution of the United States. It is my privilege to report to 
you that I know Virginia Phillips to be that type of judge. 

Judge Phillips is an extremely hardworking judge. I have appeared in front of her 
on several occasions, both on law and motion matters and in trial. All of her skills 
are rf the highest quality. She is always well prepared. She comes to well-reasoned 
decisions. And, she has always showM exceptional judicial temperament and pa- 
tience. I would not describe her as an “activist” judge in any sense of the word, but 
instead a judge who carefully applies the facts to the law in each case. 

My opinion r^arding Judge Phillips’ exceptional qualifications to serve as a U.S. 
District Judge is not unique. As the president of the Inland Empire Chapter of the 
Federal Bar Association and an active member of the legal community, I am aware 
that Judge Phillips eiqoys the reputation of being one of the preeminent jurists in 
our community and in the Central District. 

Judge PhiUips has also consistently and freely given of her tune to the local legal 
community. An excellent writer and speaker, she frequently volunteers to write arti- 
cles in bar association publications aM to give continuing legal education seminars 
that are always very well attended. 

Both as a Republican and a lawyer, it is my pleasure to give you my unqualified 
recommendation of the Honorable Virginia Phillips. I urge you to take every action 
you can to see that a date is set for her confirmation hearing. I would also ask that 
you vote in favor of her confirmation. 

Very truly yours. 


Theodore K Stream. 


Sweeney Art Gallery, 
UmvERsnY OF California, 
Riverside, CA, May 31, 1998. 

Senator Patrick J. Leahy, 

U.S. Senate, 

Washington, DC. 


Dear Senator Leahy: This is a letter in support of President Clinton’s rec- 
ommendation for the appointment of Virginia A Phillips to the Federal District 
Court, Central District of California. 

Virginia Phillips has been a friend for many years. Her distinguished reputation 
as an attorney is only one of her outstanding assets. Her devotion to her profession, 
and to public service, as inspiration to all who know Ginny. The uiM»nditional com- 
mitment she has to her current position as Magistrate makes her a superior can- 
didate for the position in Federal District Court. 

It would be in the best interest of the entire population served by the Federal Dis- 
trict Ctourt, Central District of California, to ensure that Virginia Phillips receives 
a hearing in the near future. I urge you to move the process forward. 

Thank you in advance for your attention regarding this consequential nomination. 

Sincerely, 


Katherine V. Warren, 

Director. 
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Best, Best & Keieger LLP, 
Riverside, CA, June 9, 1998, 

Re Request for support of Virginia Phillips’ appointment to the Federal District 
Court. 

Senator Orrin G. Hatch, 

Chairman, Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I am writing to strongly urge you to support toe recent 
appointment of Virginia Phillips, (who currently served as a Federal Magistrate) to 
toe Federal District Court serving the Riverside area. I have practiced law in River- 
side for toe past 35 years, and I have known Viig^a Ettinger Phillips as a student 
at UC Riverside; as an attorney in private practice in this community; as a River- 
side Superior Court Commissioner; and as Federal Magistrate. I have worked with 
her as an attorney and I have appeared before her in court. I have observed her 
performance in each if these capacities and I have served with her on committees 
de aling with Beir Association and Inn of Court activities. She is without question, 
an outstanding jurist possessing all of those qualities essential to lifetime tenure on 
the bench. 

Her work ethic as a Superior Court Commissioner and as a Federal Magistrate 
has served as a good example for those who serve with her on the bench. Her intel- 
lect and quality of reasoning make her extremely well qualified for the position and 
cause her to stand out among her colleagues. She is well respected wd will be 
equally well received by the legal community and the greater community at large. 
I am a life-long ^publican who feels strongly about the quali^ of our judiciary. 1^- 
ginia Phillips has my highest recommendation for this appointment. I urge you to 
support here appointoent as our next Federal District Court Ju(^ from this area, 
and to promptly schedule and conduct a Senate Hearing to conmm that appoint- 
ment. 

Very truly yours, 

Donald F. Zimmer. 


Riverside, CA, 

Afoy 28, 1998. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: We are writing as members of the Riverside, California 
community in support of toe appointment of Ms. Virginia A. Phillips to toe Federal 
District Court, Central District of California. 

Ms. Philli ps not only has served toe legal community with distinction but she has 
also been committed to community service as well. She has served on the Board of 
Directors of toe Riverside Area Rape Crisis Center and toe Riverside Youth Service 
Center, where she also served as Board President 1993-94. She was a member of 
the Human Relations Commission for the city of Riverside from 1987-1991. 

Virginia is highly regarded within toe community by both Republicans and Demo- 
crats. We urge you to give her assets and strengths favorable consideration and con- 
firm her appointment. 

Sincerely, 

Robert E. Bowers. 

Brenda R. Bowers. 


Riverside, CA, 

May 29, 1998. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I am writing to u^ your support for confirmation of the 
appointment of Virginia A. Phillips to toe Federal District Court, Central District 
of California. 

I have known Judge Phillips for twenty years, beginning in 1978 when we were 
both appljring to law school. We attended Boalt Hall together and have remained 
fiiends and colleagues in toe ensuing years. 
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Judge Phillips’s distinrashed record speaks to her ability and her enormous intel- 
ligence. It also reflects her commitment to law, to justice, and to our community, 
which has benefited from her dedicated involvement m a multitude of ways. 

As a lawyer who works in the judicial system as an appellate researtah attorney, 
I am confident that Judge Phillips possess the wisdom, temperament, restraint, and 

f ood sense that are the most valuable and necessary qualities in a judicial officer. 

'he strong bipartisan support she has received demonstrates her acknowledged fit- 
ness for this position. 

Furthermore, as her friend, I can attest to the strength of her character, her abso- 
lute intemty, and her imswerving sense of morality. If I have a personal hero, it 
is Judge Phillips. There is no one i honor or admire more. 

The appointment of Judge Phillips would well serve our country, the judicial sys- 
tem, and our community. 

Sincerely, 

ViCHt Broach Griffis. 


Reid & Hellyer, 
Riverside, CA, May 29, 1998. 


Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I am writing this letter in support of the nomination by 
President Clinton of Virginia A. PhQlips to the position of Federal judge here in our 
district. 


I have known Judge Phillips since she came to Riverside in 1982 to join Best, Best 
& Krieger as a lawyer. Further, I appeared in front of her multiple times diuing 
the four years she was a commissioner here in our state superior court. I can say 
without reservation that Judge Philhps is an outstanding jurist and is among those 
who are the best and the brightest in our profession. She nas exhibited outstonding 
judicial temperament in the exercise of the necessary logic and skill to make an out- 
standing Federal judge of the United States District Court. 

I feel I am qualified to evaluate Judge Phillips based on my appearances before 
her, the fact that I have known her personally for a number of years and the fact 
that I have served here locally both m the evaluation of judges for the state court 
and on the federal committee to evaluate magistrate judges. 

If you have any questions, please do not hesitate to call me. 

Sincerely, 


David G. Moore. 


Riverside, CA, 
August 24, 1999. 

Re Confirmation hearing for Virginia A. Phillips, nominee for appointment to the 
Federal District Court Bench, Central District of California. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, U.S. Senate, Dirksen Senate Office Building, 
Washington, DC. 

Dear Senator Hatch: It is my privilege and honor to be a member of a local 
organization of business leaders (namely The Monday Morning Group) who although 
predominantly Republican prides itself in its bipartisan support of ^ things “gDod” 
for our overall re^on. The qualifying factor for membersmp is a proven history of 
community concern, giving and leadership. At the top of our list of very necessary 
good things for our remon is the confirmation of Virginia A. Phillips to the Federi 
District Court, Central District. 

Magistrate Judge Philhps has overwhelming bipartisan support, not only fi-om 
community leaders but from elected officials, as well. Our region is currently being 
served by ONE Federal judge. You can well imagine how grossly inadequate this 
is for the justice system in this area. I was recently summoned for Fedferal Jury 
Duty selection and witnessed first hand how desperately we need action to be taken 
on this matter. 

Your forward motion for the confirmation hearing for this Central District nomi- 
nation will be as greatly appreciated by the regions leadership as it is needed for 
the region at large. 

Respectfully, sincerely and hopefully yours, 


^UkiA Beard. 
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Federal Bar Association, 

Inland Empire Chapter, 
Riverside, CA, September 2, 1999. 

Re Honorable Virginia PhiUips, 

Senator Ohrin Hatch, 

U.S. Senate Committee on the Judiciary, 

Washington, DC. 

Dear Senator Hatch: As you know, the Honorable Virginia PhiUips, Magistrate 
Judge, has been nominated to be a U.S. District Court Judge for the Central District 
of California. 

Jud^ Phillips is from the Inland Empire, which encompasses Riverside and San 
Bernardino Counties. 

We represent all the elected Presidents of the Inland Empire Chapter of the Fed- 
eral Bar Association. In that capacity, we urge that you support Judge Phillip’s 
nomination as a U.S. District Court Judge. We also urge you to take whatever steps 
are necessary to bring her nomination to a vote Iw the Senate. 

This endorsement from the Presidents of the Inland Empire Chapter of the Fed- 
eral Bar Association is bi-partisan. Each one of us has different political views rep- 
resented in both major political parties. But we do have unanimous consensus on 
one point. Judge Phillips has an outstanding reputation as a fair, impartial, con- 
scientious, int^gent, and impeccably ethical judge. She is weU tempered; she 
makes every effort to understand her cases and to apply the law without imposing 
any personal or political agenda. 

The second compelling reason that we urge confitmation of Judge Phillips as a 
U.S. District Judge concerns the needs of the Eastern Division of the Central Dis- 
trict Court. This Division consists of the San Bernardino and Riverside Counties. 
Currently, Judge Timlin sits in the city of Riverside as the only U.S. District Court 
Jud^ assigned to the Eastern Division. The fact that Judge Timlin sits in the East- 
ern Division has been a tremendous benefit. But the Counties of Riverside and San 
Bernardino cover a geographic area larger than many states in the country. This 
region also represents by any measure — population growth, housing starts, economic 
growth — one of the fastest growing areas in the country. This growth is reflected 
m legal filing in the Eastern Division. As the 1998 Annual Report for the U.S. Dis- 
trict Court, Central District of California states: 

“The Eastern Division continues growii^ with an explosion of new civil case fil- 
inga 

“The number of civil cases that could be assigned to the Eastern Division in- 
creased to 756 durii^ 1998. However, to ensure an equal assignment of cases to all 
active judges within the district, the Court adopted an intra-district assignment 
rule. Based on this intra-district assignment rule, 408 cases (53 percent) were as- 
signed in Los Angeles rather than Riverside.” {Id. at p. 68.) 

Tlie fact that more than half of the Eastern Division civil filings are being reas- 
signed to Los Angeles only means that the purpose of creating the Eastern Division 
is not beii^ fully met. For example, because of increasing traffic congestion, an at- 
torney residing in the city of Riverside may take two and a half hours of travel time 
(not including the return trip) to make an early morning appemance in Lios Angeles. 
This geograjMc barrier affects not just lawyers, but also jurors and parties to law- 
suits. 

It was precisely because of these issues of geography and growth that the Eastern 
Division was formed in the first place and that Congress funded the construction 
of a new federal oiurthouse that is due to open next year in the city of Riverside. 

By confirmii^ Judge Phillips as a U.S. District Court Judge in the Central Dis- 
trict and by having her ultimately serve in the Eastern Division, the very reason 
for having the Eastern Division will be served. 
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If there is any additional information you need, or we can be of further assistance, 
please do not hesitate to call the current President of the Inland Empire Chapter 
of the Federal Bar Association, Richard Scott. His telephone number is (714) 257- 
4666. 


Thank you. 
Sincerely, 


Mark C. Schnitzer, 

Former President. 


Theodore K Stream, 

Former President. 
Richard L. Scott, 

President. 


Kendall H. MacVey, 

President-Elect. 


I. Judge Phillips is a member of the Board of Directors for the Inland Empire 
Chapter of the Federal Bar Association. There are two other Federal Judges who 
are members of the Board of Directors for the Inland Empire Federal Bar Associa- 
tion. None of these judges, including Judge Phillips; participated in any manner, di- 
rectly or indirectly, in &e preparation of this letter. 


August 30, 1999. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I write to respectfully request you immediately consider 
opening confirmation hearings for Virginia Phillips, who has been nominated for ap- 
pointment to the Federal District Court Bench, Cfentral District of California. 

Virginia Phillips has been a model citizen, outstanding attorney, and stellar mag- 
istrate in the Riverside area for many years. Her reputation in the community is 
spotless; her intellect and integrity offer a clear vision of the role model she will 
b^ome as a federal judge. 

Senator Hatch, we have an enormous backlog in oiu’ courts; we need help in the 
Riverside area. Virginia Phillips has broad-based bipartisan support for her appoint- 
ment. 

As a Republican and an ardent admirer of yours, I ask you to please proceed with- 
out delay to open the confirmation heeuing for Virginia Phillips. 

Most respectfully, 

Paul F. Gill, 
Colonel, USAF, Retired. 


August 30 1999. 

Re Setting a confirmation hearing for Vireinia A. Phillips, nominee for appointment 
to the FederEd District Court Bench, Central District of California. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I am writing this letter to express my deep concern for 
the delay in setting a confirmation hearing for Virginia PhiUips. 

I am a business man in Riverside, Cedifomia who had the privilege to know \fir- 
ginia Phillips for many years, both as a community leader and professional leader 
in the field of law. There is no one in all of California more deserving and qualified 
to be appointed to the Federal District Court Bench. 

Your assistance. Senator Hatch, will be greatly appreciated. 

Thank you. 

Sincerely, 


Russell Walling. 
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Kriegeh & Stewaet, Inc., 
Riverside, CA, September 2, 1999. 

Subject Federal District Court, Central District of Califoinia. 


Senator Orkin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: Virginia E. Phillips, currently serving as a magistrate 
judge in the Central District, is an extraordin^ candidate for appointment to the 
Federal District Court. Before serving as a magistrate judge, she served as a River- 
side California Superior Court Commissioner for seve^ years, presiding over sev- 
eral dvil jury trials and earning the reputation of being fair, firm, and practical. 
While serving as a magistrate judge, she has presided over both civil and criminal 
trials with distinction, but she is best known for her unique ability to bring about 
settlements in civil cases. 

She is noted for bei^ well read and well prepared and likes research and writing. 
Most important, she is bright and conscientious and likes what she is doing. In ad- 
dition to being highly respited by judges and attorneys, she is held in extremely 
high regard in the community, fimm the elected officials to a broad range of profes- 
sionals to a variety of citizens. She is particularly well liked by the business commu- 
nity because she handles cases with aplomb and efficiency. Her demeanor on the 
bench is superb. 

Please ^ve Virginia E. Phillips full consideration for an appointment to the Fed- 
eral District Court Bench. She will make an exceptiotml judicial officer in the Fed- 
eral District Court, Central District of California. Her appointment will reduce our 
region’s able but overworked Judge Robert J. Tiinlin’s case load, but more impor- 
tant, it will permit more cases to be heard in Riverside rather than crowded, dut- 
tered, emd distant Los Armies, thus reducing and perhaps eliminating long, time- 
consum^ daily commutes by parties, jurors, attorneys, and experts. 

Sincerely, 


Robert A. Krieger. 


Talbot Insurance and 
Financial Services, Inc., 
Riverside, CA, September 1, 1999. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: Slightly over one year ago I wrote you a letter requesting 
your support on the nomination and confirmation of Virginia Phillips to the Federal 
District Court Bench, Central District of California. While I recognize the careful 
consideration and importance that such an appointment warrants, this letter is 
again directed to your attention so that you may be aware of my strong support for 
Ms. Phillips. 

1 understand that there are likely to be two or perhaps three more rounds of con- 
firmation hearing held by your Committee in September and ^tober. The impor- 
tance to our region in having Ms. Phillips nomination confirmed cannot be over- 
stated. While I am sure you have ample ii^ormation on Judge Phillips and her back- 
ground, I am hopeful that file will clearly communicate the strong community sup- 
port that exits, both legal and non-legal. Her broad legal background and the cre- 
dentials she brings to her position wiU certainly validate any support you and your 
committee may provide. 

The significance of such an appointment, as you pointed out in your response to 
me last June, is certainly reason enov^h to metke sure that the advice and consent 
provided by the Judiciary Committee is appropriate. Judge Phillips, is in my view, 
worth the Committee’s support and I would greatly appreciate your consideration 
of her nomination. Should you wish to discuss Ms. Phillips or feel that I may offer 
any additional information that might benefit your Committee, I hope you will not 
hesitate to contact me. Again, thank you very much for your time and consideration 
of this matter. 

Kindest regards, 


Nicholas H. Goldware. 
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Murrieta, CA, 
August 25, 1999. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: It is my understanding that additional rounds of confirma- 
tion hearii^s will be held by the Senate Judiciary Committee in the near future. 

We in Riverside County are at a great disadvantage without a Federal District 
Court Bench appointee to the Central District of California. As a registered Repub- 
Ucam I urge you to appoint a very speciad Individual for this position. Her naune is 
Virginia A PMUips, she is a nominee from our area amd hais great respect and sup- 
port from both parties. 

I thank you in advatnce for your consideration in Virginia A Phillips appointment 
to this most important position. 

Very sincerely, 


Joan F. Sparkman. 


Riverside, CA, 

May 26, 1998. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Senator Patrick J. Leahy, 

U.S. Senate, 

Washington, DC. 

Dear Senators Hatch and Leahy: I aun res^ctfitlly writing to encourage you 
to schedule a heauring date amd confirm the appointment of Virginia Phillips to the 
Federal District Court, Central! District of Cadifomia. 

I have lived in Riverside, Cadifomia since 1973, and I have close firiends and ausso- 
ciates in the Democratic amd Republicam panties. I have been very active at the local 
level regarding local issues, amd I have supported excellent elected amd non-elecW 
officials in botii politicad parties m campaigns and in the course of mamaiging policy 
issues. Pautisam labels have never kept me from strongly supporting the superior, 
more sensible, amd more prudent individuad. That is why I feel strongly about the 
nomination of Judge PhiUips to the District Court. 

Judge Phillips is a wise, well-trained, balamced, fair-minded, public-spirited, and 
principled individuad. I have known her for many years. She hais tremendous regaud 
for her role as judge, amd she is a paragon of that quahty we often refer to as judi- 
ciad temperament. Her pauraunount commitment is to the law, amd there is not the 
slightest doubt that she would place the greatest weight on the intent of statute amd 
constitution. For Judge PhiUips the role of reviewing lower court decisions and in- 
terpreting the law amd the constitution aire daunting and chaUenging enou^ on eth- 
ical and inteUectual grounds; this “restradned,” if not passive, judic^ role provides 
sufficient majesty amd she does not need to elevate unnecessarily the role of judge 
to that of philosopher king or queen in order to magnify her own place in the le^ 
firmaiment. 1 have had discussions about these matters with her, amd these have 
been gratifying to me as a citizen amd as someone with a generic interest in such 
matters. I have no doubt that my view of Judge PhiUips wiU be confirmed by others. 

Apart from her quadities as judge amd legal thinker. Judge PhiUips hais been a 
model citizen in the community that nurtured her. After graduating from law 
school, she rejected perhaps more lucrative amd aUuring posts to return to the River- 
side community that nurtured her. 

Since then Judge PhiUips has been active in demanding sociad amd charitable set- 
tings, amd she has been selfless as a mentor for aspiring lawyers and students inter- 
ested in the law. 

Moreover, Judge PhiUips has been a leader in the Riverside County Bar and other 
regionad legal organizations, as weU as in other community groups. 

I am very proud to know Judge PhiUips. My community is very fortunate to have 
her service. I beUeve our country would be edified by her confirmation as a Federal 
District Judge. I implore you to act aiffirmatively on the nomination of this wonder- 
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fid dtizen and public servant as soon as you can. If I can provide you willi further 
information, please do not hesitate to contact me. 

Sincerely, 

MaxNeiman, 

Professor of Political Science and Associate Dean, 

University of California, Riverside. 


UNivERSiry OF Caufohnia, Riverside, 

Riverside, CA, May 20, 1998. 

Senator Orbin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch: I consider it a privilege to write this letter of support for 
the confirmatioa of U.S. Magistrate Judge Virginia A. Phillips to flie Federal Dis- 
trict Court. 

I have enormous admiration and respect for Judge Phillips and for the personal 
value system, integrity and fairness she has demonstrated throc^out her distin- 
guished legal career. She also carries herself with the dignity and high personal 
standards required of the person who assumes this important role. I have been inti- 
mately involved in the Riverside romnnmily as an educator and active dtizen for 
the past 13 years, and 1 can say without reservation that she is our most admired 
legal leader, and that respect comes from both the legal community and the greater 
community. 

Judge Phillips has always excelled — as a partner at Best, Best & Krieger, the 
largest law firm in our region, as a Commissioner of the Riverside County Superior 
Court and as United States Magistrate Judge. She graduated Magna Cum Laude 
finm the University of California, Wverside in 1979 smd earned her J.D. firom Boalt 
HaU School of Law at UC Berkeley in 1982. She has served as an outstanding lec- 
turer for the Law and Sodety Program at UCR and has also tau^t courses for 
mandatory continuing legal education. 

As an author, speaker, and advisor she has been a leader in virtually every aspect 
of our legal community and in the process has set a standard of involvement for 
others in her profession. But this conveys only a portion of the story. It is her con- 
duct as a human being that has earned for her my fairest regard. I have observed 
her in dealing with disadvantaged young people, in handling delicate personal 
issues, in reaching out to people in need, and in responding to challenges t^t most 
people would never confinnt. 

She brings those personal qualities and values which are so needed in today’s 
complex society and in a world which desperately needs leaders who can be trusM 
and respected and who will never compromise their personal principles. Judge Vir- 
ginia Phillips is such a person. She has my strongest personal recommendation. 

Sincerely, 

Jamie H. Erickson, 

Vice Chancellor for University Advancement. 


Best , Best & Krieger, LLP, 
Riverside, CA, August S, 1999. 

Senator Orrin G. Hatch, 

Chairman of the Judiciary Committee, 

U.S. Senate, Washington, DC. 

Dear Senator Hatch; I am writing this letter in support of the appointment of 
Magistrate Judge ^rgiaia A. Phillips for the position of United States District 
Court Ju^^, Central District of Califamia, and to request a hearii^ on her nomina- 
tion. 

Magistrate Judge Phillips was nominated about a year and a half ago, and I urge 
that her hearing be held this year. Others, nominated after her, have completed the 
hearing process. 

I have known Virginia Phillips since her college days, and then as an e^mplary 
la^er in our firm for many years. She is a p^on of outstanding character and 
ability, and has all the qualifications to be a judge of whom we d can be proud. 
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She is a long-time Riverside resident and has broad community support— from all 
political viewpoints. As an active Republican, and as the senior partner of this firm, 
I am pleased to give her my unqualified support. 

Thmik you for your consideration. 

Very truly yours, 

Arthur L. Littleworth. 



NOMINATIONS OF THOMAS L. AMBEO AND 
EEBMET E. BYE (U.S. CIRCUIT JUDGES); 
GEORGE B. DANIELS, JOEL A. PISANO, AND 
FREDRIC D. WOOCHER (U.S. DISTRICT 
JUDGES) 


WEDNESDAY, NOVEMBER 10, IWB 

U.S. Senaid, 

Committee on the Judiciaey, 

Washington, DC. 

The committee met, pursuant to notice, at 10:31 a.m., in room 
SD-226, EHrksen Senate Office B uilding , Hon. Orrin G. Hatch 
(chairman of the committee) presiding. 

Also present; Senators Biden, Feinstein, and Schiuner. 

OPENING STATEMENT OP HON. ORRIN G. HATCH, A U.S. 

SENATOR FROM THE STATE OF UTAH 

The Chairman. We are happy to welcome everybody here. Today, 
the committee is holding its seventh nominations hearing for this 
session of the 106th Congress. We will hear from 5 judicial nomi« 
nees, 2 circuit court nominees and 3 district court nominees. 

We have two panels today. The first peuiel will consist of the 
STOnsors of the nominees, who will give brief statements on behalf 
of their nominees. And we are happy to welcome all of these distin- 
guished sponsors here today. The second panel will consist of the 
nominees themselves. 

Before we turn to the panels, I believe Senator Feinstein is going 
to come. She met me gomg into the Senate floor and said she would 
be a little bit late, and we will recognize her as soon as she comes 
to make a statement on behalf of the minority. 

Now, I am happy to welcome the sponsors here today, the distin- 
guished gentlemen at the table. 

As I understand it, Senator Moynihan, you have been here a long 
time and you need to leave. 

Senator Moynihan. Well, sir, if I may, I would like to defer to 
my revered colleague and your Wend, Mr. Rangel. 

The Chairman. Could I ask a favor of you? Senator Smith needs 
to go. 

Senator Moynihan. I do not have to leave, sir. I defer to my 
friend. 

The Chairman. Could we let him give his opening statement and 
accommodate him, and then I will tirm to you, Senator Moynihan? 
And, Charlie Rangel, I am going to turn to you. If you are going 
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to be my Vice President, I want to recognize you right off the bat. 
[Laughter.] 

Mr. Rangel. That makes a lot of sense to me, Mr. Chairman. 

The Chairman. It makes a lot of sense to me, too. 

Go ahead, Gordon. 

STATEMENT OF HON. GORDON SMITH, A U.S. SENATOR FROM 
THE STATE OF OREGON 

Senator Smith. Thank you, Mr. Chairman, and to my senior and 
most distinguished colleague. Senator Moynihan, for his courtesy, 
and my other colleagues who are here on behalf of judges, and Con- 
gressman Rangel. I am honored to be a part of this panel. 

I am actually here appearing for a judge who is not appointed 
for my State; he is appointed to the district court of California. 
Fred Woocher is a recent acquaintance of mine, but a long-time ac- 
quaintance of my brother, who is a member of the California bar. 
He brought Fred Woocher to my attention and I was immediately 
struck with the remarkable credentials Fredric Woocher has. 

He is a graduate of Yale, a graduate of Stanford Law School, a 
member of the law review, even the president of the law review, 
a member of the Order of the Coif. He has been a law clerk to a 
U.S. appellate court and the U.S. Supreme Court. I don’t ]^ow how 
a nominee could be better academically qualified for this appoint- 
ment, but I know that this is a political season, Mr. Chairm£m, and 
I know you have been indulgent with my repeated requests that we 
hear this worthy nominee. 

I am here because I would like to say to my Democratic col- 
le^ues. Senator Biden and others, that I hope, should there be a 
change in the White House, that when conservatives are appointed 
that there will be members of the Democratic Party who >^1 come 
to their assistance, as I eun doing today for Frediic Woocher, be- 
cause I lament the day that Judge Bork was turned down. TTiere 
has been retribution back Euid forth, and I am here in the spirit 
of reconciliation. 

This m£ui, I believe, obviously has the smarts to be a U.S. district 
ju(fee, but more than that, I believe he has the integrity to know 
the difference between a judge’s role and a legislator’s seat. So I 
would ask this panel’s indulgence to hear him out. Don’t judge him 
on the basis of just his clients or liberal causes. Judge him on the 
basis of his academic credentials Euid his worthiness as an advocate 
and his integrity as a human being. 

I, without reservation, recommend the President’s nomination of 
Fredric Woocher to the U.S. district court in California, and thank 
the Chair and Senator Biden for your time. 

The Chairman. Well, thank you, Senator Smith. 

Senator Biden has graciously agreed to proceed with the spon- 
sors, so let’s turn to you 

Senator BlDEN. Mr. Chairman, only because I thought that Sen- 
ator Smith was introducing Congressman Rangel as a nominee for 
the court. I thought that is why he was here. 

The Chairman. He would want to be on the Supreme Comt, I 
know him real well. 
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Senator Moynihan. He is here as a candidate for the vice presi- 
dency on an importsmt ticket that may yet evolve in the mists of 
New Heimpshire. 

The Chairman. That is right. 

Senator Biden. Sign me on. 

The Chairman. I have agreed to take him as Vice President, but 
that is only if Senator Mojmihan and Charlie really help me to get 
above 1 percent in the polls. [Laughter.] 

But don’t worry. People are starting to realize that I am in the 
race. 

Senator Biden. In my experience, that is when it gets dangerous. 

The Chairman. That is right. 

Charlie, let’s turn to you. Congressman Rangel. 

STATEMENT OF HON. CHARLES B. RANGEL, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEW YORK 

Representative Rangel. Senator Biden and Mr. Chairman, it is 
a great honor once again to be here. It is historic. It is maybe the 
last time I will be on the same panel with my friend and my col- 
league, Senator Moynihan, who has been a mentor to me, and has 
certainly set a high standard for all of us throughout New York 
State and indeed the Nation. And it is an honor for me to be with 
him in this joint effort in support of our dear friend, George Dan- 
iels. 

I have never before appeared before a chairman that is a can- 
didate for President of the United States, and also a friend that I 
admire euid respect and has a lot of friends throughout the country, 
but especially in New York City, where he is deej^y respected. 

The Chairman. You are my friend. We have been mends for a 
long time, and I appreciate it very much. 

Representative Rangel. I have a constituent who is a candidate 
for a Federal judgeship that I am just excited about, excited not 
just because he comes from my community, but excited because of 
the diverse backgroimd that he has and the experience that he will 
be bringing to the Southern District of New York, a district that 
I know very well, having almost 40 years ago having the honor to 
serve there as an assist^t U.S. attorney. 

While going to school at Yale and becoming a graduate of Brook- 
lyn Law School, it is what you do after law school that really 
counts, and he has done it all, from legal aid to public defender to 
district attorney to assistant U.S. attorney to counsel to Mayor 
Dinkins of the great city of New York. And he continues to build 
on that experience, not as an African American but as an American 
American with all that he brings. His training is outstanding and, 
in my opinion, he is going to one of the greatest districts that we 
have in our Federal court system. 

And so I am honored to see youi^r people along with these 
tsnpes of qualifications that not only would make me and my com- 
munity proud, but will make the Nation proud tibat only in a re- 
public like this can someone from his background be able to build 
on it and then sit in die Federal court and pass judgment on other 
people, no matter what their background. It is a great country and 
we have a great candidate. 

Thank you. 



434 


The Chairman. Thank you. Congressman Rangel. I appreciate 
having you here and having you take time. We know you are a 
very busy man and if you need to leave, we would be happy to ex- 
cuse you. 

Representative Rangel. Thank you, Mr. ChEiirman. 

The Chairman. I just notice on my sheet here that they mis- 
spelled your name. It is W-r-a-n-g-l-e, and I just know that that 
isn’t true. 

Representative Rangel. No. That is just the reputation. 

The Chairman. You are great. You hang in there. It is resiUy 
great to have you here. 

Representative Rangel. Thank you, Mr. Chairman. 

The Chairman. Thank you, and it is a great honor for the judge 
to have your support. 

Senator Moynihan, we will turn to you. 

STATEMENT OF HON. DANIEL PATRICK MOYNIHAN, A U.S. 

SENATOR FROM THE STATE OF NEW YORK 

Senator MOYNIHAN. Sir, I have little to add to Mr. Rangel’s lovely 
remarks. I might say in terms of what Senator Smith said that so 
far they are all Yahes coming before you, whatever that means. 

Judge Daniels graduated in 1975 and went on to Boalt Hall, in 
California. It is a nice range of educational experience. There is lit- 
tle you could do in the span of 20 years that he hasn’t done, as Mr. 
Rangel said. He has been a judge of the criminal court, where life 
can be pretty hard. In Maiihattan, he has been for 3 years the 
counsel to the mayor of the city. He is now a Justice of the Su- 

S reme Court. He has the finest credentials. He has worked very 
su'd in the bar association doing the kind of work that very little 
is known about; yet is so necessary. Only people who are good at 
it get asked to do it. 

He has the complete support of my colleague. Senator Schumer, 
emd we respectfiilly commend him to you and to Mr. Biden. 

The Chairman. Well, theuik you. Senator Moynihan. 'That is high 
praise indeed £md we appreciate having you here. 

Senator Moynihan. 'Thank you, sir. 

The Chairman. We certainly admire you and listen very carefully 
to your opinion. 

Senator Moynihan. Thank you, Mr. Cheurman. 

'The Chairman. Thank you. We will excuse you, then. 

Let us turn to Senator Conrad. 

STATEMENT OF HON. KENT CONRAD, A U.S. SENATOR FROM 
THE STATE OF NORTH DAKOTA 

Senator Conrad. 'Thank you, Mr. Chairman, and I thank Senator 
Biden, the r anking member, as well for being in attendance at this 
hearing. And thai^ you, Mr. Chairman, for including Kermit Bye 
in this hearing schedule. 

I am very pleased to be here to annovmce my strong support for 
Kermit Bye for the Eighth Circuit Court of Appeals. I would also 
-like to take a moment to ask his wife, Carol Beth, who is here in 
the audience, to stand and be recognized, if we could. 

[Ms. Bye stood.] 

'The Chairman. We are happy to have you here. 
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Senator CoNRAD. They are a terrific team. We regret their chil- 
dren could not be here today, but I want to acknowledge them as 
well — Laura, WiUiam and Bethany. 

Kermit is a native North Dakotan, and this is a true stoiy, Mr. 
Chairmaui and ranking member. He was bom in the middle of a 
North Dakota blizzard in a railroad section house in Hattone, ND. 
Now, those are the right roots for the Eighth Circuit Court of Ap- 
peals. 

The Chairman. That is enough for me. We don’t even need to 
hear him. [Laughter.] 

Senator BiDEN. I thought everybody in North Dakota was bom 
in those circumstances. [Laughter.] 

Senator Conrad. Just those bom in January. 

Kermit Bye is widely recognized as one of the finest trial attor- 
neys in the State of North Dakota. He would bring a wide range 
of experiences to the bench. Kermit is somebody, growing up, who 
worked in a lot of different jobs. He worked as a milk tmck driver, 
a radio advertising sedesmeui, at catalog sales at Montgomery 
Wards. He, after completing law school, worked as the North Da- 
kota Deputy Securities Commissioner, and then served as assistant 
U.S. Attorney for the District of North Dakota. 

Since 1968, Kermit has been a prominent peutner in one of the 
most respect^ law firms in om State, the Vogel law firm. 'Ike 
Vogel law firm has produced other eighth circuit judges, including 
the one that just preceded Kermit Bye, John Kelly, who died trag- 
icedly, I think this committee will recall. 

He was named president of that firm in 1981. He has over 30 
years of litigation experience. He has tried more than 100 cases, ar- 
gued munerous appeals, including more than 20 before the eighth 
circuit. He has served on the board of governors and as president 
of the State bar association in North Dakota, and he is broadly 
supported in North Dakota. The Chairman, the ranking member 
and the other members of this committee have seen the reedly 
broad support that he enjoys, not only the congressional delegation 
here, but the former Republican governor of our State, the former 
Republican State chairman, the former Republican senate majority 
leader in the North Dedmta Senate, the former Republic house ma- 
jority leader in the North Dakota House, and many others who 
have written of their support of this candidate. 

One of his supporters is the man he has been nominated to re- 
place, Judge Fra^ Magill. Judge MagiU has been on senior status 
since April 1, 1997, emd was appointed to the eighth circuit by 
President Reagan. He says in his letter to you, Mr. Chairman, “I 
have had a long-time association with Kermit Bye. His professional 
competence and integrity are of the highest order. He has several 
decades of trial experience. I know from personal experience that 
he will be an easy fit for your criteria of judicial temperament.” 

Mr. Chairman, we cordd not be more proud than to present to 
this panel Kermit Bye, of North Dakota, for the Eighth Circmt 
Court of Appeals, and again we want to thank you for your consid- 
eration. 

The Chairman. ThEink you. Senator Conrad. That is very good 
praise indeed. 

Let’s turn to Senator Dorgaui at this time. 



436 


STATEMENT OF HON. BYRON L. DORGAN, A U.S. SENATOR 
PROM THE STATE OF NORTH DAKOTA 

Senator Dorgan. Mr. Chairman, thank you very much, and 
thank you to the Senator from Delaware as well. Senator Conrad 
has said virtually all there is to say, and we can say it three times 
among the delegation, but you don’t need to hear this three times. 
Let me just mention a couple of additional items. 

I am just as proud as I can be to join my two colleagues. Con- 
gressman Pomeroy and Senator Conrad, in supporting this nomina- 
tion. I have known Kermit and his wife for better tibian 30 years. 
Their daughter worked as an intern in my office, as a matter of 
fact. 

You know, Mr. Chairman, that we had an untimely death of 
Judge Kelly, and a tragic death. We knew when that occurred that 
we were going to have to make some recommendations, and we 
knew immediately that Kermit Bye was the obvious choice to suc- 
ceed him. 

Senator Conrad has mentioned the president of the prestigious 
law firm, one of oiu State’s most distinguished and respected trial 
attorneys, and a wide range of credentials of that sort. Let me just 
mention something else. In addition to all of those credentials, 
Keimit Bye is what we call in North Dakota a good neighbor. Yes, 
he is a wonderful lawyer, has risen to the top of his profession, but 
he is a good neighbor. 

He volunteers. He is involved in community efforts in a wide 
range of areas, and his pro bono work on behalf of clients has been 
deeply appreciated by so many folks who couldn’t otherwise have 
had legal assistance. And he is just, as I said, a fellow that we con- 
sider the best in North Dakota. He is a man of impeccable integrity 
and great judgment, soimd judgment. He has a healthy dose of 
North Dakota common sense, emd I know that when you have an 
opportxuaity to hear Kermit Bye today, you will mderstand why 
we, the three of us representing North Dakota’s delegation, and 
joined by Republicans £md Democrats throughout our State, speak 
so highly of this mEui who will contribute so much to the eighth cir- 
cuit court when he is confirmed by the U.S. Senate. 

The Chairman. Thank you. Senator Dorgan. 

We are happy to have you, Congressman Pomeroy. We will take 
your testimony. 

STATEMENT OF HON. EARL POMEROY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NORTH DAKOTA 

Representative Pomeroy. Thank you, Mr. Chairman. I will be 
brief. Twenty years ago last month, I was sworn in as a member 
of the North Dakota bar. As I think back on that day, I think two 
things; first, how glad I am the statute of limitations has now run 
on £dl my legal work and, second, how honored I was at that time 
to become a member of this profession. 

As we all do in our early leged days, we identify role models, out- 
standing practitioners whose legal skill and whose personal integ- 
rity we ourselves want to model. As I practiced law in my home- 
town of Valley City, I watched Kermit Bye in Faigo, one of Fargo’s 
and one of North Dakota’s outstanding lawyers. Again, this is 20 
years ago. I got to know Kermit and he was a mentor to me and 
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a friend to me during those early days of law practice. I have en- 
joyed watching his contribution to the profession as he has become 
the State president of the bar association, on the ABA Board of 
Delegates. He has also made a very significant contribution to his 
community. 

Years later, I was the State insiarance commissioner. I had a 
chance to observe Kermit as a practitioner from a completely dif- 
ferent perspective. Again, the same notions I earlier had rang 
true — ^a thorough legal competence; in fact, excellence and deep in- 
tegrity in all respects as he practiced his craft. 

I think that the constitutional Framers anticipated that we 
would advance truly our best to these critical jurist positions, and 
with the candidacy of Kermit Bye, North Dakota has done precisely 
that. He is a lawyer, he is a leader, he is a family man, and he 
is truly one of North Dakota’s most distinguished citizens. He will 
be a superb judge on the eighth circuit, a place that will not be at 
all unfamiliar to him, as he has had more than 20 appeals argued 
before that very court. 

So I am pleased to join my colleagues in advancing Kermit’s 
nomination to you. 

The Chairman. Thank you very much. 

I have to tell you, Mr. Bye, that these three fiiends have worked 
hard, especially these two Senators. They have been on my back for 
a long time, and I have to say they have done a very good job. And 
Governor Schafer called and asked that we — ^he personally called 
my office requesting that we move forward with this nomination. 
So I think it is much to your credit that you have this type of sup- 
port. And I really appreciate you gentlemen being here; we appre- 
ciate you. 

Representative Pomeroy. Thank you. 

The Chairman. Thank you. 

Senator Lautenberg, we wiU turn to you. 

STATEMENT OF HON. FRANK R. LAUTENBERG, A U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 

Senator Lautenberg. Thank you very much, Mr. Chairman and 
Senator Biden, for holding this hearing today. It is quite obvious, 
Mr. Chairman, that you want to be helpful in filling judicial vacan- 
cies so that our courts can continue dispensing justice, and I thank 
you for that. Your recent action on Faith Hochberg’s nomination 
and your decision to schedule today’s hearing are good signs that 
we are taking the appropriate steps to assure prompt and efficient 
justice for New Jersey citizens. And I know that the Federal judges 
in New Jersey are anxious to have some help with their over- 
whelming caseloads. 

Today, Mr. Chairman, it is my pleasure to recommend Joel 
Pisano for a seat on the U.S. District Court for New Jersey. He 
presently is a Magistrate judge, and has been doing that since 
1991. So he is already performing many of the duties of a district 
court judge, including jmy and nonjury trials. 

As a Magistrate, he has been doing a terrific job. He has handled 
case management and pretrial proceedings in about 600 civil c^es. 
So he is used to controlling the lar^ caseload of a Federal comrt. 
He has also dealt with a wide variety of different cases — patent 
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and trademark, environmental cleanup disputes, antitrust, securi- 
ties litigation, employment discrimination cases, and civil MCO 
mattera. And he consistently impresses everyone who appears be- 
fore him with his commitment to fairness and his thorough under- 
standing of the law. 

He graduated from Seton Hall Law School in 1974, and his first 
job out of law school was with the public defender’s office in the 
Essex County trial region. He worked there until 1978. Prom there, 
he entered private practice and he became a partner in a good law 
firm in New Jersey. In the 13 years he spent representing clients, 
he developed expertise in a wide variety of areas, both civil and 
criminal matters. Mr. Pisano appeared in court almost everyday, 
and tried 150 cases to conclusion. 

I would also like the committee to take note that Mr. Pisano 
managed the litigation section of his firm, which I think was an 
early indication of the supervisory skills that have served him so 
well as a Magistrate. Magistrate Pisano’s depth of experience and 
organizational skills are exactly what we need at a time when stag- 
gering caseloads are making it more and more difficult for our Fed- 
eral judges to spend as much time with each case as they would 
like to. Joel Pisano can tackle this kind of challenge with energy 
to spare. 

As I noted recently when I introduced Faith Hochberg to this 
committee. New Jersey’s Federal courthouses are stretched to the 
limit, and delays are becoming more and more common. Of the 94 
U.S. district courts in the country. New Jersey’s coiu*t ranks 74th 
in the length it takes to dispose of felony cases, and 83d in bringing 
civil cases to trial. We are just buckling under the workload. 

At the same time, we are about to enter a presidential election 
year, and that means judicial appointments may become delayed as 
a result of activity on both sides of the aisle. So I hope the com- 
mittee can act quickly in bringing Magistrate Ksano’s nomination 
to the floor for a vote. 

Once again, Mr. Chairman and Senator Biden, I thank you and 
the members of the committee for yom" time and your consider- 
ation. 

'The Chairman, "rhank you. Senator Lautenberg. You certainly 
have done a good job for your State and I have eiyoyed working 
with you on these judges. So we appreciate your being here. We 
will excuse you because we know you are very busy. 

Senator Feinstein, we will turn to you. 

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator Feinstein. Thanks very much, Mr. Chairman and Sen- 
ator Biden. Let me thsmk both of you for being here and you, Mr. 
Chairman, for having this hearing. 

It is my pleasure to introduce to the committee Mr. Fred 
Woocher. I would like to ask him to stand, if he would. 

[Mr. Woocher stood.] 

Senator Feinstein. I would like to introduce his family. He is 
here with his wife, Wendy, and his son, Jacob, and daughter, 
Marisa. Also, his parents, Howard and Ruth Woocher, are here, 
and his niece, Meredith Woocher. 
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The Chairman. We welcome all of you here. 

Senator Biden. Jacob, if you get hored, we have got a room hack 
here. I think there is a television in there and we can change it 
for you, so you can come back with us, OK? 

Mr. WOOCHER. We are 45 minutes past that point. [Laughter.] 

Senator Biden. Well, Judge, control your docket. Send him back. 

Senator Feinstein. I guess we now know what these hearings 
are like for people. But be that as it may, I would like to also 
present for the record the statement of Senator Boxer, my col- 
league. She is in the Supreme Court this morning, imable to be 
here, but wanted me to indicate her very strong support for this 
nominee. Mr. Woocher actually was her recommendation to the 
President, so obviously she is ft^y supportive. 

The Chairman. Witiiout objection, we will place her statement in 
the record. 

[The prepared statement of Senator Boxer follows:] 

Prepared Statement of Hon. Barbara Boxer, a U.S. Senator From the State 

OF California 

Thank you, Mr. Chairman. I am delighted to be here today to introduce Fred 
Woocher to the Committee. Mr. Woocher is well qualified and I am hopeful he will 
receive the support and approval of this Committee. 

Many mem^rs of the Committee have had the privilege of meeting Mr. Woocher, 
but I would also like to introduce his family who is here today — ^Ms wife Wendy 
Dozoretz, his children Jacob and Marisa and his parents Howard and Ruth 
Woocher. 

Mr. Woocher’s backgroimd and quahilcations are impressive. He graduated from 
Yale University, magna cum laude, m 1972. In addition, he was elected to Phi Beta 
Kappa, received Honors with Exceptional Distinction in his m^jor — Psychology, and 
was awarded the Albert E. Angier Prize for the best undergraduate research project. 

Upon completion of his undergraduate course studies, Mr. Woodier received both 
a Masters and a Ph.D. in Cognitive Psychology from Stanford University, and in 
1978, he received his law degree from Stanford University. While at Staiiford Law 
School, he was a recipient of the Hilmer Oehlmann, Jr. IMze for outstanding writ- 
ten work in the first-year research and legal writii^ program, selected President of 
the Stanford Law Review, and elected to the prestigious &der of the Coif. 

After law school Mr. Woocher came here to Washington to serve as a law derk 
for Judge David L. Bazelon — Chief Judge for the United States Court of Appeals, 
D.C. Circuit. The following year he accepted a position as a law Clerk to Supreme 
Court Justice William J. Brennan. 

After his clerkships, Mr. Woocher took various jobs including a job as a staff as- 
sistant to Secretary of Defense Brown and as Special Counsel to the California At- 
torney General. Since 1991, Mr. Woocher has been a partner at the law firm 
Strumwasser & Woocher. At Strumwasser & Woocher, Mr. Woocher has focused on 
complex civil htigation. As such, he has had significant experience in both state and 
federal court. 

Mr. Chairman, in addition to Woocher’s impressive academic and professional 
background, Mr. Woocher also has an impressive list of supporters, including that 
of many prominent California Republicans. 

That support includes Leroy Baca, Los Angeles County Sheriff. Mr. Baca, who is 
a Republican, wrote in support of JVedric Woocher’s nomination, “He is highly re- 
gard^ among his peers for his intelligence and inte^ty, and he is uniformly 
praised by those judges before whom he appears. As a melong Republican who has 
spent his entire professional career in law enforcement, I aun confident that Mr. 
Woocher wiU be a fair and open-minded judge, and a valuable asset to the law en- 
forcement community in Los Angeles County.” 

Peter A Bagatelos, self-described partisan Republican lawyer and political activist 
wrote, “In my opinion, Fred Woocher is one of the finest people I know — a man of 
impeccable character, honesty, integrity, skills, and loyalty. I have been a Hfe-long 
registered Republican. * * * I practice in the area of political law and I have rep- 
resented numerous Republicans for office. I have also served as legal counsel to the 
Cahfomia Republican Party. I am a very partisan Republican, therefore it should 
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carry substantial weight here whereby I lend my personad reputation, word, aind rec- 
ommendation on behalf of Fred Woocher.” 

Michael Chertoff, a former Bepublican Senate staff counsel, wrote the following 
to Clmirman Hatch, “I am writing to urge the swift confirmation of Fredric Woocher 
for the U.S. District Court for the CentSd District of California. I have known Fred 
personally for almost twenty years, since we served as law clerks together at the 
United States Supreme Cov^. He will make an outstanding federal judge: he has 
a gifted legal mind, substantial and wide-ranging experience, a warm and pleasant 
demeanor, and a natural instinct for fairness and justice. As you know, I served as 
the Special Coimsel to the Senate Whitewater Committee * * * I know that Fred 
appreciates and respects the limited role of the federal judiciary within our govern- 
ment and society, and I am totally confident that he will treat sm matters that come 
before him as a judge fairly, even-handedly, and with an open mind.” 

Dana Reed, a former state official appointed by several California Republican gov- 
ernors, wrote, “* * * Although Mr. Woocher is a registered Democrat, he cannot be 
considered an ideologue. Republicans can be certain that as a member of the Judici- 
ary, Mr. Woocher wffi be fair, open minded and respectful of the restraint imposed 
i^n his office. As a Republican appointee of the last three Republican Governors 
(Ronald ReagEua, George Deukmejian and Pete Wilson), I have never before endorsed 
a Democratic nominee for District Court Judge. I am pleased to do so in this in- 
stance, however, because of Mr. Woocher’s outstanding credentials.” 

Finally, Stephen Sheldon a member of the state central committee of the Cali- 
fornia Republican Party writes, “I am a life-long Repubhcem, and have been involved 
in many conservative causes * * * I have worked closely with Fred on local initia- 
tive projects and have been tremendously impressed with his intelligence, legal 
skills and integrity. Fred and I have discussed jurisprudence and he agp^es that 
statutes and the Constitution should be interpret^ in light of the text, history and 
structure of the document. And that there is no role for judicial legislating.” 

So in closit^ Mr. Chairman, I would just say, as I said when I nominated him, 
Mr. Woocher is a remarkably talented attorney, with a true passion for the law and 
its proper role in American society. His life and career are testaments to his abiding 
commitment to our nation’s founding ideals of justice, fairness and individual free- 
dom. 

Mr. Woocher has superb qualifications, has the support of those who have worked 
with him and those who have worked against him. I hope that he will have the sup- 
port of this Committee as well. 

Senator Feinstein. Let me just tell you a little bit about Mr. 
Woocher’s background. He graduated magna ctun laude from Yale 
University, and then he simultaneously obtained a law degree and 
a Ph.D. in cognitive psychology at Stanford University. 

T^e Chairman. Uh-oh. 

Senator BlDEN. My vote is no. [Laughter.] 

Senator Feinstein. Well, it is a unique combination. 

Senator BlDEN. My vote is no. 

Senator Feinstein. I mean, yoiu* first question might be why. I 
can’t answer that question. 

At Stanford, he was elected president of the Stanford Law Ite- 
view, and he graduated Order of the Coif. He then clerked for Dis- 
trict of Columbia Circuit Judge David Bazelon and then for Justice 
William Brennan, of the Supreme Court. 

He has devoted the msqority of his career as a lawyer to public 
service and public policy issues. He served as a staff assistant to 
Assistant Secretary of Defense Harold Brown, as a staff attorney 
for the Center for Law in the Public Interest, and held the position 
of special coimsel to the California State Attorney General. 

Since 1991, he has held the title of partner in the firm of 
Strumwasser emd Woocher. The firm specializes in complex civil 
litigation on pubhc policy issues. Among its megor clients, the firm 
has represented California State Insurance Commissioner Chuck 
Quackenbush in the implementation of proposition 103, the insur- 
ance reform initiative. Mr. Woocher’s own practice has emphasized 
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political and election law, municipal and land use law, constitu- 
tional law, and regulatory law. 

I am pleased to report that his nomination carries bipartisan 
support. Republican supporters include Gordon Smith, U.S. Senate; 
C^ifomia State Insurance Commissioner Chuck Quackenbush; and 
Los Angeles County Sheriff Lee Baca. 

I would like just to quote from a couple of letters. Michael 
Chertoff, former special counsel to the Senate Whitewater Com- 
mittee, has said that “Mr. Woocher will make an outstanding Fed- 
eral judge. He has a gifted legal mind, substantial and wide-rang- 
ing experience, a warm and pleasant demeanor, and a natural in- 
stinct for fairness and justice.” I think that is pretty good. 

Cahfornia Insurance Commissioner Chuck Quackenbush has said 
that he frequently turns to Fred Woocher for advice, and that he, 
“consistently brings a thoughtful and fair-minded perspective to the 
complex regulatory issues confronting the Department of Insur- 
ance,” and that he is, “confident that Fred will employ this same 
reasoned and balanced approach in his judicial duties.” 

Attorney Dana Reed, a Republican appointee of three California 
governors, endorsed Mr. Woocher, noting that, “He is one of the 
brightest attorneys I know. His legal skills are outstanding, and I 
am certain he will be an exemplary district court judge.” 

So I am very pleased to both introduce and support Mr. Fred 
Woocher for nomination to the District Court for the Central Dis- 
trict of California. I thank you very much, Mr. Chairman emd Sen- 
ator Biden. 

The Chairman. WeU, thank you. Senator Feinstein. We appre- 
ciate you being here. As a member of this committee, you have a 
lot to say about what goes on here, so we appreciate aJl the hard 
work you do and we appreciate your testimony here today. 

Senator Feinstein. Tfranks very much. 

The Chairman. Thank you. 

Senator Biden, we will turn to you. 

STATEMENT OF HON. JOSEPH R. BmEN, JR., A U.S. SENATOR 
FROM THE STATE OF DELAWARE 

Senator Biden. Mr. Chairman, I would like to introduce the 
nominee for the third circuit from Delaware, Tom Ambro. But be- 
fore I do, I would like you to meet the only reason why Senator 
Roth and I support him, Mary Lou Ambro. 

Mary Lou, would you stand up? 

[Ms. Ambro stood.] 

Senator Biden. Mary Lou is the real brains of the outfit, and 
that is the only reason I am supporting him. I am not sure why 
Roth is, but that is the only reason I am. 

I would like to mention that they have three beautiful children. 
One is a medical doctor and is in his residency, Brian, and Sarah 
and Andrea are the lights of his life. But at least there is one child 
who will probably be able to make enough money to compensate 
the inability that he is going to be able to have when they put hi m 
in the home after he retires. You wiU get a room with a view be- 
cause you are about to enter into an area that you haven’t been for 
a while. 
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I would like to read, if I may, a very brief statement from Sen- 
ator Roth, who is a strong, strong supporter of Tom. The reason he 
is not here today is he is literally doing double duty in Delaware. 
We are faying to deal with the C— 5A’s at Dover Air Force Base, euid 
I left a meeting early that he is chairing with the members of the 
Joint Chiefs of Staff to deal with our requirements at Dover Air 
Force Base. And he apologizes. 

He says. 

It is my pleasure to speak on behalf of the nomination 
of Thomas Ambro to the U.S. Court of Appeals for the 
Third Circuit. Tom Ambro served on my Washington staff 
while attending Georgetown Law School. Following a 
clerkship with Delaware Supreme Court Justice Daniel 
Hermann, Tom distinguished himself as a corporate law 
attorney with the law firm of Richards, Layton and Finger 
in Wilmington. I should point out that my wife, Jane Rich- 
ards Roth, had the pleasure of working with Tom before 
her own appointment by President Bush to the Third Cir- 
cuit Court of Appeals. 

As Senator Biden cein attest, the small size of our State 
fosters the growth of personal and professional relation- 
ships in a way imcommon elsewhere, especially among our 
legal community. From the very beginning of his career, I 
have observed Tom’s rapid development into one of the 
most superb legal minds in Delaware. 

I have no doubt that Tom will be an outstanding judge 
on the Third Circuit Appeals Court. He is an excellent 
nomination and I urge all of my colleagues to support him. 

Mr. Chedrman, if I may say a few words of my own relative to 
Tom, Tom is one of the most respected members of the Delaware 
bair. He is not only respected for his legal acumen, he is respected 
for his integrity and the degree to which he has involved himself 
in pro bono work and good causes in the State of Delaware. 

I might also add he is recognized nationally as a legal expert and 
scholar in business law and bankruptcy law, and you can see from 
the questionnaire he has been pubhshed numerous times. With his 
first-rate legal mind and a judidsd temperament to match, as I 
know you and our predecessor Senator Thurmond always ask — ^you 
want to focus on the temperament of a Federal judge because Fed- 
eral judges, once they put on the robes, it is the last we usually 
hear from them. They are there for life, and not all maintain the 
tempersunent that is required to serve the people, and that is what 
they 5 u*e there to do, to serve the people of this country. They are 
the employees of the people of this coimtry, just as we are, smd 
many forget it, in my view. But Tom’s temperament, I think, is 
uniquely suited as a judicial temperament. He is fair to all people, 
and he is considerate to all people. 

I have a little test in my own mind that I apply when I am with 
someone who has succeeded in an area, whether it is an athlete or 
whether it is axi attorney or a medical profession person or anyone 
else. I watch, when we go to lunch, how they treat the waitresses 
and waiters. If somebody who works with me or anyone I am sit- 
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ting with goes like that [snapping fingers] for a waiter or waitress, 
I assure you that is the end of their stay with me. 

Tom Ambro is considerate to everyone, and I am convinced that 
he will continue that kind of courtesy to the lawyers who appear 
before him in the third circuit. I am proud to say that I have 
kn own Tom since his early days as a young attorney working with 
the Delaware senior Senator and my firiend, Bill Roth, in the mid- 
1970’s. 

Tom also, as has been mentioned, served as a clerk for the su- 
preme court of our State, and has joined one of the most pres- 
tigious law firms in our State, and one of the oldest law firms. In 
the past several yezus, Tom has been recognized as one of the “Best 
Lawyers in America.” But community service has always been 
Tom’s calhng. He serves on the board of the West End Neighbor- 
hood House, in the city of Wilmington, which is primarily disadvan- 
taged, low-income minorities. He also serves on the World Affairs 
Council of Wilmington. 

He has been tapped for numerous other national, judicial and 
State boards, including several American Bar Association commit- 
tees, the Supreme Court Historical Society, the Third Circuit Judi- 
cial Coimcil Committee on Bench and Bar Relations. He is a mem- 
ber of Phi Beta Kappa, and graduated magna cum laude from 
Georgetown University, where he received his bachelors of arts de- 
gree in history and received his law degree from Georgetown Uni- 
versity School of Law in 1975. 

He will probably not like my telling this, but when Tom and I 
met, I was amazed, as everyone else was, that he is so modest that 
he had any interest in the court at all. I had recommended, and 
Bill Roth had recommended other people, never knowing that Tom 
had any remote interest in being on the bench. 

He devotes m inordinate amount of time to his alma mater, 
Georgetown, and gives very generously to Georgetown, having come 
from very modest means himself in Ohio. He tells the story about 
how he got on the bus, never even having been to Georgetown, with 
a scholarship and headed off to Georgetown University, and got off 
as a wide-eyed kid from Ohio in the middle of Washin^on, DC, and 
started off the first semester and moved along and found out he 
didn’t have enough money, notwithstanding the scholarship, to be 
able to eat all his meals. 

And he went to a particular priest at Georgetown and indicated 
his dilemma, and Georgetown, “took care of tom” and took care of 
it. And Tom has felt obliged since then, and committed to endowing 
a chair at Georgetown, as well as being the ^y who is the chief 
admissions interviewer for our region. And it is amazing to watch 
the amount of time he, and I must say Mary Lou, who is a George- 
town girl herself— the amazing amoxmt of time they spend. 

Actually, you were where? 

Mr. Ambko. 'Trinity. 

Senator BiDEN. 'Trinity, which Georgetown thought was part of 
them, and back in those days wished it were. [Laughter.] 

But at any rate, it is amazing the amoimt of time, if you watch 
him with these yormg kids who are applying to Georgetown, and 
the amormt of time and effort and guidance he gives them, whether 
or not they get into Georgetown, and how he helps them. 
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Tom is a friend and a superior attorney, emd I have no doubt 
that he has the brains, the temperament, the background, Euid the 
abihty to be one of the finest third circuit judges that we have had, 
and we have some very, very, very fine ones on the third circuit, 
as all circuits have. 

So, Mr. Chairmem, let me end by thanking you. You have been 
a personed friend. I had your seat for a niunber of years and I know 
when we get down to this period in the legislative calendar, each 
of oiu* parties suggest we should not be so anxious as chairs to pro- 
mote the hearings and/or the confirmation of judges appointed by 
a President of the other party. 

You have indicated to me and to Senator Roth that you would 
do all you could to help. It is a bit unusual that he would move 
as quickly as he has. His background, fortunately for him, has 
nothing controversial; it is vanilla in terms of any controversy in 
his backgroiind. And his reputation is so stellar that it has gone 
through — ^from the time it was recommended, it has gone through 
the FBI checks, as well as through the Justice Department and 
White House, extremely quickly. 

But I know there is pressime for you not to move on this, euid 
I appreciate the personal courtesy you have extended to Senator 
Roth and me. There has been a tradition on this committee that 
members of the committee, particularly people who have formerly 
chaired the committee, have been granted that courtesy, but it has 
not always occurred. In this case, I had no reluctance in asking for 
that courtesy to be extended because I have so much confidence in 
the capacity and the integrity of the man that I have recommended 
to you today. 

So I thank you, Mr. Chairman, and I appreciate your indulging 
me to say a few words about Tom. 

The Chairman. Thank you. Senator Biden. That is what I call 
readly high praise. 

Senator Schumer, let’s turn to you. 

STATEMENT OF HON. CHARLES E. SCHUMER, A U S. SENATOR 
FROM THE STATE OF NEW YORK 

Senator Schumer. Well, thank you, Mr. Chairman. First, I want 
to thank you for scheduling these hearings. You have been just 
wonderful to Senator Moynihan and myself and all of us in imder- 
standing the need to fill slots on the bench and slots with people 
of great talent. We very much appreciate the work you go through 
in that regard and many others. 

I also want to apologize for being late. As you know, the hearing 
was originally planned at 2 o’clock, and I had hoped to sit at the 
bench there with Justice Daniels, as well as my senior leader. Sen- 
ator Moynihan, and good friend, Charlie Rangel. But I appreciate 
the opportvmity to say a brief word to express my complete support 
for the nomination of George Daniels. 

Justice Daniels is uniquely qualified to serve as a judge in the 
Southern District of New York. His work experience is as diverse 
2 uid impressive as it gets — Legal Aid defense attorney and pros- 
ecutor. He worked for a top New York law firm smd served as a 
law professor. He worked in politics as counsel to the Mayor of 
New York. And, of course, he has been a judge, first on the Crimi- 
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nal Cotirt of the City of New York and then as a Justice on the 
Supreme Court of the State of New York. 

I know he has the respect and admiration from individuals on 
both sides of the aisle. I can’t wait to see him confirmed as a Fed- 
eral judge, and I know that he will be an extraordinary addition 
to the Southern District of New York bench. 

So, Mr. Chairman, I see the family here. They had reason to be 
proud of Justice Daniels before today. They should be even more 
proud today, and God willing, proudest of edl, the day we are all 
able to be with him when he is sworn in as a Federal judge. 

Thank you, Mr. Chairman. 

The Chairman. Thank you, Senator Schumer. Those are good 
comments. 

Let’s call Thomas Ambro, of Delaware, to be U.S. circuit judge 
for the third circuit, and Kermit E. Bye, of North Dakota, to be 
U.S. circuit for the eighth circuit. 

I think I will call you all up to the table at this time; George B. 
Daniels, of New York, to be U.S. district judge for the Southern 
District of New York; Joel A. Pisano, of New Jersey, to be U.S. dis- 
trict judge for the District of New Jersey; and Frediic D. Woocher, 
of California, to be U.S. district judge for the Central District of 
California. 

If I could swear you all in, would you all raise yom right hand? 
Do you solemnly swear that the testimony you give in this hearing 
shall be the truth, the whole truth, and nothing but the truth, so 
help you God? 

Mr. Ambro. I do. 

Mr. Bye. I do. 

Judge Daniels. I do. 

Judge Pisano. I do. 

Mr. Woocher. I do. 

The Chairman. Theink you. We welcome all of you here, and if 
we could, maybe we will start with you, Mr. Ambro, if you have 
any statement. I would like you to introduce any family members 
or friends that you may have here. Take time to do that, and if you 
have a short statement, we would be happy to take that at this 
time as well, and we will just go across the table. 

TESTIMONY OF THOMAS L. AMBRO, OF DELAWARE, TO BE U.S. 

CIRCUIT JUDGE FOR THE THIRD CIRCUIT 

Mr. Ambro. Mr. Chairman, I am just honored to be here and to 
be considered by this committee. I really have nothing further to 
say except thank you. 

iTie Chairman. Thank you. 

TESTIMONY OF KERMIT E. BYE, OF NORTH DAKOTA, TO BE 
U.S. CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT 

Mr. Bye. Mr. Chairman, it is indeed a privilege to be here. I 
thank you for including me in this hearing. You have already met 
my wife, Carol Beth. I have three children who are here with us 
in spirit — our daughter, Laura, from Sioux City, lA; our son, Wil- 
liam, from Fort Lauderdale, FL; and our daughter, Bethany, from 
Fargo. 
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With that, I don’t have any further statement, 2ind again thanks 
to the chairman and the members of the committee for this oppor- 
timity. 

The Chairman. ThEink you. 

Judge Daniels. 

TESTIMONY OF GEORGE B. DANIELS, OF NEW YORK, TO BE 

U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF 

NEW YORK 

Judge Daniels. Mr. Chairman, I want to thank you and your en- 
tire committee for this consideration. I want to th2ink my family 
and fnends and staff who have all rushed down here, some who 
could make it, some who couldn’t, but much more than I thought 
would even make it overnight, coming down here from New York. 

I don’t have any further statement to make. Obviously, I want 
to thank both Senator Moynihan and Senator Schumer, and Con- 
gressman Rangel for their support. 

The Chairman. Thank you. Judge. 

Judge Pisano. 

TESTIMONY OF JOEL A- PISANO, OF NEW JERSEY, TO BE U.S. 

DISTRICT JUDGE FOR THE DISTRICT OF NEW JERSEY 

Judge Pisano. Thank you, Mr. Chairmsm. I would also like to re- 
peat what my colleagues have said and express my gratitude to you 
and the committee for having me here today. I would also like to 
themk Senator Lautenberg for the kind comments that he made on 
my behalf. 

I have with me today my wife, Elizabeth, and one of my former 
law clerks, Julie Patterson, who is a fine yoimg lawyer here in 
Washington, and I thank her for taking her time to be here with 
me today. And I have no further statement to make. 

Thank you. 

Senator BlDEN. Welcome. 

The Chairman. We welcome all of you. We welcome all your fam- 
ily members. 

Mr. Woocher. 

Senator Biden. Would you rather be called “doctor” or “mister?” 

TESTIMONY OF FREDRIC D. WOOCHER, OF CALIFORNIA, TO BE 

U.S. DISTRICT JUDGE FOR THE CENTRAL DISTRICT OF CALI- 
FORNIA 

Mr. Woocher. Usually, “Fred,” but certainly “mister.” Thaink 
you. 

I too thank you for the opportunity and the privilege of being 
here, and wish to thank all of the members of the committee as 
well. You have already met my family. I won’t take up any more 
time introducing them. I would like to express my personal appre- 
ciation to them, however, for their support, particularly to my par- 
ents, who were the ones who imbued me with a sense of commit- 
ment to public service from an early age. And I appreciate that 
they are able to come up here today from Florida to be with me 
on this occasion. 

Thank you. 
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QUESTIONING BY SENATOR HATCH 

The Chairman. Well, thank you. 

Let me start with you, Mr. Ambro. You have had significant ex- 
perience in large cases involving numerous creditors and debtors, 
and in drafting legal opinions on complex business transactions. As 
a lawyer from Delaware, you are familiar with the State laws gov- 
erning business transactions and with the interrelationship be- 
tween Federal and State law in governing multi-State and bank- 
ruptcy transactions. 

As you are aware, the Supreme Court has issued several fed- 
eralism decisions in the past few years that have recognized the 
power of State institutions to govern State transactions and activi- 
ties. In your view, how will the recent federalism decisions of the 
Supreme Court of the United States impact the work of the Federal 
courts, including the third circuit, sind do you view this as a posi- 
tive development for the legal system? 

Mr. Ambro. Mr. Chairman, I believe that the decisions essen- 
tially give deference — or, by implication, give deference to the en- 
actments of the States. In my own particular State, Delaware, es- 
pecially with its corporate law background, that is particularly sig- 
nificant. So I continue to believe &at going into the future that 
what you see with regard to State enactments — in my case, the 
general corporation law and also the business entity enactments 
that Delaware has come out with in the last 10 years — will con- 
tinue to be used by practitioners. And at this point, I beUeve that 
there will be an even greater deference to those State enactments, 
be they Delaware or elsewhere. 

The Chairman. Thank you. 

Mr. Bye, you have had substantial experience in litigating com- 
plex cases before trial and appellate courts. Over your distin- 
guished career, you have seen nationwide class actions filed in both 
Federal and State courts become more frequent, more complex, 
more expensive. 

Ciurently, Rule 23 of the Federal Rules of Civil Procedure and 
28 U.S.C. 1407 and 1408 govern class actions and multidistrict liti- 
gation, respectively. In your opinion, what role can Federal trial 
and appellate courts have in reducing the cost and complexity of 
class action suits? 

Mr. Bye. Thank you, Mr. Chairman. That is a very profound 
question. It would be my view that Federal courts can do much in 
the way of case management, class action, but one of them cer- 
tainly very important and very significant in recent years. It would 
certainly be my endeavor to work toward the efficient administra- 
tion of justice by moving cases along, the docket, as quicMy as pos- 
sible, following the rules and giving deference and rights, of course, 
to the litigants. 

The Chairman. Justice Daniels, you have had significant experi- 
ence in prosecuting and later sentencing criminals to terms of im- 
prisonment. Prisons and jails are usually governed by laws passed 
by legislative bodies that can consider financial restraints, the 
problem of recidivism, and the benefits of long or short sentences. 
Prisons and jails are usually administered by executive branch offi- 



448 


dais who have expertise in running the day-to-day operations of an 
incarceration fadlity. 

Now, in your view, do district court judges have the expertise to 
make rules for and to administer the prisons, £uid is it consistent 
with the article III role of the Federal courts to do so? 

Judge Daniels. Mr. Chairman, I think first of all that as a judge 
you must respect the separation of powers, gmd that there are cer- 
tain enumerated powers and duties that are the res^nsibilities of 
the judiciary and other duties that are the responsibilities of other 
branches of government. I think that the primary role of a judge 
should be to resolve legal disputes, dedde cases in controversy, and 
that a judge should be cautious about either taking on a moni- 
toring or oversight role over prisons or prison activity. 

The Chairman. Thank you, Justice Daniels. 

I notice that Senator Roth is here, and I am sure he is for you, 
Mr. Ambro. So why don’t we give you an opportunity. Bill, to make 
any statement you would care to make? 

Senator Biden. He is also the chairman of the Finance Com- 
mittee, so we usually stand when he walks in. 

The Chairman. We are just too tired at the end of this session, 
and mainly because of what he has been doing. [Laughter.] 

Go ahead. 

STATEMENT OF HON. WILLIAM V. ROTH, JR., A U.S. SENATOR 
FROM TEDS STATE OF DELAWARE 

Senator Roth. Well, I thank you. I imderstand that Senator 
Biden read my statement, but I just wanted to come here to per- 
sonally endorse the nomination of Tom Ambro. He is an out- 
standing attorney in the State of Delaware. He is known as one of 
the corporate law experts, particularly in the area of bankruptcy. 
My wife had the pleasure of practicing with him, and I think they 
are pretty damn good lawyers. Of course, I wouldn’t dare say other- 
wise. Tom worked for me when he was at Georgetown Law School 
for a while, so I know him personally, and I just can’t think of a 
better nomination. 

I congratulate you. Senator Biden, for nominating this out- 
standing attorney, and I look forward to his early confirmation. 

The Chairman. Well, thank you. Senator Roth. 

I think it is a tribute to you, Mr. Ambro, that as busy as he is — 
and I know how busy he is; he is right in the middle of some of 
the most important legislation in history, let alone this session. 

Mr. Ambro. Mr. Chairman, I thank the Senator, and I would 
also like to add with regard to Senator Biden I will do everything 
I can, no matter what happens, to live up to what you said today, 
and it could not be more appreciated. 

Thank you. 

'The Chairman. I have a feeling you are going to be able to do 
that. 

'Thank you. Senator Roth. We appreciate your coming. 

Senator Roth. Thank you, Mr. Chairman, Senator Biden. 

Senator BlDEN. Thanks, Bill. 

'The Chairman. We appreciate you being here. 

Judge Pisano, you are aware that the discovery provisions con- 
tained in Rules 26 through 37 of the Federal Rules of Civil Proce- 
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dure may have avoided trial by ambush, but at an increasingly 
high cost. Indeed, the current rules may have resulted in more 
fights and costs in discovery burden than in legitimate resolution 
of the merits of cases. 

Now, in your view, what can district judges do with current dis- 
covery practice to move the emphasis away from discovery fights 
and toward dispute resolution? 

Judge Pisano. The time between filing and disposition and the 
abuses that are possible within civil litigation are certainly issues 
that our court has recognized, along with Congress. And for that 
reason, in the District of New Jersey we adopted the amendments 
to rule 26 that were proposed several years ago. 

These provided for, among other things, mandatory disclosures of 
certain types of discovery materials without the need for formal de- 
mand, also places a limit on the munber of interrogatories and the 
numbers of depositions that are permissible in cases. We found 
these to be very good improvements to the pretrail case manage- 
ment issue, and coupled with active case management, particularly 
by giving the Magistrate judges the authority to the ftdlest extent 
permitted by the Magistrates Act to conduct status conferences, 
settlement conferences, and implement mediation and arbitration 
facilities, we have been able to move many cases toward settlement 
and otherwise to identify those cases which rather have to be tried, 
thereby giving us the opportunity to have district judges maintain 
reaUstic trial schedules. 

Senator Biden. How long have you been a magistrate? 

Judge Pisano. Eight years. 

Senator Biden. Eights years? 

Judge Pisano. Yes. 

Senator Biden. So you have had a lot of experience. I think the 
question the Senator asked you is really an important question in 
terms of access. Do you have any rough estimate of the number of 
times your intervention has resulted in an arbitration and/or settle- 
ment prior to going to trial? 

Judge Pisano. Countless. We have been given the benefit of all 
of the confidence of the district judges in New Jersey, and we have, 
I hope, earned the respect of the bar, so that our availability to the 
bar is well-known. If there is a dispute in discovery, we are as far 
away as a telephone call or a letter, and react very quickly in order 
to resolve these questions as they arise without requiring the need 
for formal motion practice, which would only add delay and con- 
comitant expense to the litigants. 

Senator Biden. Thank you. 

The Chaieman. Let me ask you another question. Judge Pisano. 
In Waterman v. Verniero, you agreed to appoint counsel for two in- 
mates at a State facility for sex offenders. The case involved the 
constitutionality of Megan’s law, which prohibits the possession 
and receipt of sexually-oriented material by inmates at the facility. 
In reaching your decision to appoint counsel for the inmates, you 
stated that the law was, “arguably unconstitutional.” 

Now, please explain your rationale for concluding that a law that 
keeps sexually-oriented materials out of the hands of incarcerated 
sex offenders is, “arguably imconstitutional.” 
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Judge Pisano. Well, a point of clarification to begin with. It was 
not a Megeui’s law situation, which is a different statutory frame- 
work in New Jersey. 

Watermeui brought a case on his behalf and on behalf of some 
other inmates in the prison that is devoted to sex offenders in New 
Jersey. He challenged a State statute which prevented him and 
others fi*om obtainii^ what the legislature considered to be obscene 
materials. He brought a claim on the basis that the statute was 
over-broad. 

The district judge to whom the case was assigned received an ap- 
plication by Waterman for the appointment of a lawyer to rep- 
resent his interests in the case, llie district judge assigned to me 
the decision on that limited issue, that is to say whether he would 
be entitled to have coimsel appointed for him. In making a decision 
on that sort of motion, I am boimd by established third circuit 
precedent, generally speaking standing for the proposition that 
while one does not have the constitutional right to appointed coun- 
sel in a civil case, nevertheless there are circumstances in which 
a court would be justified in making that sort of appointment. 

When I applied the particular facts presented to me, taking into 
account the language of the statute which was the subject of the 
dispute, I decided tliat the case was one of those rare cases which 
justified the appointment of counsel. One of the factors which the 
third circuit required me to consider is whether or not Waterman 
had an arguable claim. And without deciding the merits of the con- 
stitutioneJ challenge, which was not my province, I did conclude 
that he had an arguable claim. 

And without objection by the State attorney general, I might add, 
I did grant the application for him to be represented by appointed 
coxmsel. That opinion was never challenged and it was never ap- 
pealed, amd the ultimate decision of the district judge which was 
the subject of an appeal did not in any way involve my decision ap- 
pointing coimsel. 

The Chairman. Let me see if I have got this right. In your order 
in the Waterman case appointing counsel for the inmates, you stat- 
ed, “The court cannot conclude that Megan’s law is reasonably re- 
lated to a legitimate penological interest.” Now, when ruling on the 
merits of the case, the district court echoed this theme Euid con- 
cluded that, despite conflicting evidence from experts on whether 
the removal of sexually-orient^ material would serve a legitimate 
penological interest, the legislature’s proffered interest to rehabili- 
tate the sex offenders was merely a post hoc reason and not a le- 
gitimate interest. 

A unanimous panel of the third circuit reversed, holding that 
such weighing of policy considerations was quintessentially legisla- 
tive in character, and that Megan’s law bears a rational relation- 
ship to the legislature’s legitimate rehabilitative goal under the 
test provided in Turner v. Safely, in 1987. 

Now, do you believe that article III of the Constitution empowers 
a Federal judge to reweigh the policy considerations before a legis- 
lature when determining how prison facilities should be run? 

Judge Pisano. No. Particularly in the context of a prison litiga- 
tion, we know from Supreme Court precedent in the Turner case 
that the courts are not to be engaged in the administration of penal 
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institutions. Rather, these are — ^this is the province properly of ex- 
ecutive branch and the legislative branch, and particularly to give 
the prison administrators the ability to make all of the very dif- 
ficult day-to-day decisions that go into running a prison. 

Nevertheless — and the legal conclusion of the district judge was 
his — ^nevertheless, in this particularly unusual case, the district 
judge did find that there was some infirmity with the statute £uid 
declared it unconstitutional. I might add, following the district 
judge’s opinion, the State of New Jersey did develop regulations 
which significantly narrowed and tailored the statute that was in 
question, and the third circmt opinion recognized that. 

The Chairman. Thank you. 

Mr. Woocher, in Sundance v. Municipal Court for the Los Angeles 
Judicial District, in 1986, you are listed on the briefs as arguing 
that California’s pubhc drtmkenness statute violated the eighth 
eunendment by imposing cruel and unusual punishment on persons 
who were intoxicated in public. 

Now, the pumshment usually imposed for pubhc intoxication, as 
I understand it, was either 3 days of civil detoxification treatment 
or an average of approximately 2 days in jail, which generedly 
equaled time served. The trial court held that persons arrested 
under the statute were entitled to due process protections applica- 
ble to all criminal defendants. 

On appeal to the Supreme Court of California, however, your 
main argument was that the statute was unconstitutional under 
the eighth amendment, in part, because the punishment was gross- 
ly out of proportion to the severity of the crime. Also, you argued 
that the 2-day sentences of each defendant should be aggregated 
for purposes of determining whether the sentence would be so dis- 
proportionate to the crime for which it is inflicted that it shocks the 
conscience. The California courts rejected the argiunent. 

Could you explain the legal rationale whereby a coimt could le- 
gitimately hold that the CSifomia pubhc intoxication statute im- 
posed cruel and unusual punishment, and has any court ever so 
held? 

Mr. Woocher. I don’t believe so, and I wish I could explain that 
rationale better. This was a case, I believe, that was started in 
1975 at the law firm that I joined in 1981. I ^d not have very 
much involvement with that case. My name is, I think, one of 
seven attorneys that is listed in the brief because the practice at 
that time was to list anybody that was 

The Chairman. This was my easy question. 

Mr. Woocher. Right, so I don’t think — to be honest with you, I 
am not aware of the development of the law there. I think the C^i- 
fornia Supreme Court properly held that that was a legislative de- 
termination as to how to treat public intoxication and how to deal 
with the issue. It was not em su-gument that I had raised. As I say, 
it was raised 6 years before I got there and, in fact, my involve- 
ment was — my main contribution to that case was after the Cali- 
fornia Supreme Court ruled and the client had wanted the firm to 
continue to press that argument in the U.S. Supreme Court, I ad- 
vised that that would be inappropriate. And ultimately they did not 
continue the case and did not further seek review of that decision. 
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The Chairman. Let me ask you this. The election challenge con- 
cerning Loretta Sanchez and Robert Doman, as you know, was a 
hotly contested case. 

Mr. WOOCHER. I do indeed. 

The Chairman. You successfiilly represented Congresswoman 
Sanchez in Aat case. The congressional task force that was looking 
into the validity of certain ballots in that case issued subpoenas to 
Ms. Sanchez asking for certain documents. 

Now, can you explain whether you did or did not comply with the 
subpoenas, and why? And do you believe that the House of ^p- 
resentatives and its duly-constituted committees and task forces 
have constitutional authority to issue such subpoenas? 

Mr. WoocHER. Let me take them in reverse order. I certainly be- 
lieve that the House of Representatives has subpoena authority in 
those cases, and my imderstanding was that that was never an ar- 
gument that was raised by the Congresswoman and that she had 
comphed with the subpoena that had been issued by the House, as- 
serting some privileges, I believe. 

My memoiy is hazy on this because I was not one of the attor- 
neys who was involved in that aspect of the case. There was Wash- 
ington counsel, there was local Orange Cmmty cmmsel. I was 
brought in as an election law expert to deal primarily with the 
issue of coimting the ballots euid what was a proper, legal vote 
under California law zmd things like that. So I really am not spe- 
cifically familiar with this other than what, fr ankl y, I have read in 
the papers about those arguments as well. 

The Chairman. Mr. Woocher, during the Simchez-Doman elec- 
tion contest, you eue reported to have made the statement “this is 
war.” It soimds to me like you are a pretty active counsel. Do you 
believe that this type of statement is appropriate for an advocate 
to make, euid do you believe that such a statement would be appro- 
priate for a judge to make? 

Mr. Woocher. Well, it certainly would not be appropriate for a 
judge to make, and I think I did not make that statement in any 
context of a judicial proceeding. As you pointed out at the begin- 
ning, and you prefaced your question, this was a very hotly dis- 
puted issue. I believe that was, in retrospect, probably an overly 
flip remark to a reporter who was questioning what was going to 
happen next once it was determined that an evidentiary hearing 
was going to be held in Orange County. And, fi*ankly, it may have 
proved a little prophetic, although the rhetoric was probably a little 
inappropriate. 

The Chairman. When I was practicing law, I made some state- 
ments, too. 

Mr. Woocher. I think I will be much more judicious in my com- 
ments to the press at various times in the future. 

The Chairman. We just hope you will be very judicious in your 
comments on the bench. 

Mr. Woocher. I hope so, too. 

The Chairman. Mr. Woocher, in 1998 the 20th Century Fund 
issued a report entitled “Buckley Stops Here.” The report was 
drafted by Joshua Rosencrantz, of the Brennan Center for Justice, 
Euid lists you as a member of the working group responsible for the 
report. 
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The report notes that certain leaders had formed a coalition of 
groups that supported a broad interpretation of Buckley v. Valeo. 
The report recommends the formation of a group of scholars, law- 
yers, and others to ensme that the claims of ^ro-Buckley groups do 
not come to fimition. 

What was your involvement in the preparation of this report, and 
do you adhere to the findings, conclusions and recommendations of 
the report? 

Mr. WOOCHER. Well, not edl of them, and they were intended to 
be a consensus report. The 20th Century Fund brought a peuiel to- 
gether of about — if my memory serves me, about 15 or so reputed 
experts in file area of campaign finance law — ^professors, litigators, 
and others. And the result of that effort was a consensus as to cer- 
tain issues that should be addressed in the public arena. 

Mr. Rosencrantz was one of the members of that panel who took 
on the task of writing a report for the working group. We reviewed 
the concepts behind the report, none of the specifics in it. I en- 
dorsed, in general, concepts, the notion that this was an issue that 
should be brought to the public awareness and dealt with in ^ 
overall context of how the first amendment should be applied in 
the context of campaign financing. 

The Chairman. The “Buckley Stops Here” report makes a num- 
ber of recom m endations for convincing the Supreme Court to re- 
treat from or completely overrule its holding in Buckley. One of 
these recommendations, on pages 104 and 105 of the report, states 
that a, “major focus of the campaign to limit or overrule Buckley 
must be to cultivate the opinion of leaders who are most likely to 
have an influence on how judges think about campEugn financing,” 
and to use the press to influence judges. 

Now, regardless of your view on the Buckley case, on which peo- 
ple can have principled differences of opinion, should Federal 
judges allow popular opinion and newspaper stories to influence 
their decisions on issues involving constitutional law? 

Mr. WoocHER. No, I do not beueve they should. Their allegiance 
is to precedent and to their role as a judge. I am not aware of that 
particular remark. I think what the general consensus was that it 
was an attempt to bring the issue to the public attention in the 
State level and things like that. I would be surprised that anybody 
should believe that judges should be influenced by press. 

The Chairman. Is there any reason then why you didn’t dissent 
firom that report? 

Mr. WooCHER. To be honest with you, we did not see the — ^as I 
say, we signed off on the concepts. We did not see the final text 
in a manner in which we were all signing on to it. And, franMy, 
had I known — paid attention that that specific recommendation 
was in there, I probably would have dissented to that because I 
don’t think it is appropriate fiiat judges be influenced by press ac- 
counts and advocacy that occurs outside the context of the court- 
room. 

The Chairman. Let me just ask all of you this question. The 
Founding Fathers believed that the separation of powers in a gov- 
ernment is critical to protecting the liberty of the people. Thus, 
they separated the legislative, executive and judicial powers into 
three different coequal breuiches of government, naturally the legis- 
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lative power being the power to balance moral, economic and polit- 
ical considerations and make law, the judicial power Iteing tiie 
power only to inte^ret laws made by Congress and by the people. 

In your view, is it the proper role of a Federal judge when inter- 
preting a statute or the Constitution to areept the balance struck 
by the Congress or the people, or to rebalance the competing moral, 
economic and political considerations? Mr. Ambro. 

Mr. Ambro. Mr. Chairman, I believe we are restrained to accept 
presumptively and give very signiBcant — ^more than just significant 
weight to the legislative enactments and not to impose our own 
views on those. And therefore I believe that the deference and a 
presumption of validity should be given to any legislative enact- 
ment. 

Mr. Bye. I would concur with Mr. Ambro. The separation of pow- 
ers clearly limits the judge’s role to that of being a judge and not 
attempting to go beyond &at and legislate vicariously through deci- 
sions. 

Judge Daniels. I agree with both those comments, Mr. Chair- 
man. Obviously, a judge is not a legislator, is not to make law. A 
judge applies Ae law and a judge interprets that law, and should 
be limited to that role. 

Judge Pisano. Yes, I concur as well, Mr. Chairman. And, in addi- 
tion, while we recognize the presumption of constitutionality of leg- 
islation, we must ^so recognize that the judge is limited to decide 
only the issues before the court presented by a genuine case in con- 
troversy and not to go beyond the four comers of the issues pre- 
sented in the particulm suit. 

Mr. WoocHER. I agree with my colleagues as well. I think the 
separation of powers principle is one of the bedrock principles of 
our Government and needs to be strictly adhered to. 

The Chairman. Let me just ask you aU vmder what cir- 
cumstances do you believe that a coiut has a right to declare a 
statute unconstitutional. Let’s start with you, Mr. Ambro. 

Mr. Ambro. I believe that it would have to be in violation of the 
Constitution, and again there would be a presumption that the en- 
actment is constitutional. It would have to be a rare case in which 
there is a clear violation shown to be of the Federal Constitution. 
The first thing you would look to is Supreme Court precedent, the 
precedent within your own circuit, and, if that doesn’t exist, prece- 
dent that may exist elsewhere or ansdogous decisions of the Su- 
preme Court or with your own circuit. 

I might also add, Mr. Chairman, that in connection with your 
last question about judges in some way substituting their judgment 
for that of the legislature, James Madison wrote in the “Federalist 
Papers” that an elected despotism is not what we fought for. How 
much worse would it be if you had an unelected despotism with 
Federal judges acting and usurping legislative powers? 

The Chairman. Thank you. I have other questions, but I think 
I will submit them in writing and I would ask you ill to answer 
them as quickly as you can. 

[The questions of Senator Hatch are located in the “Questions 
and Answers” section.] 

The Chairman. Let me turn to Senator Biden. You have got to 
forgive me. I have got to make a phone call. 
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QUESTIONING BY SENATOR BIDEN 

Senator Biden. I won’t be very long, Mr. Chairman, because you 
have asked very good questions and touched on some of the areas. 

I might note for the record that old expression “what is one’s 
meat is another man’s poison.” I have just filed a lengthy amicus 
brief in the Supreme Court on my behalf to attempt to sustain the 
legislative position I took when I wrote the Violence Against 
Women Act and on the issue of a civil rights cause of action. The 
fifth circuit has overnjled that in a case involving a college co-ed 
and three students. 

The interesting thing there is it depends on which side of the 
coin you are looking at, from the conservative or liberal side, which 
the press likes to view it. I have a drawback. I teach separation 
of powers at Widener Law School, and I have been doing that for 
a while and it has become that old joke, if you want to learn it, 
teach it. 

I find it interesting that this Supreme Court, in my view, is mov- 
ing back toward what I would call a Lochner era rationale for their 
interpretation of section 5 of the 14th amendment in not giving def- 
erence to a rational basis for congressional action and deciding, as 
they did in the Lochner era, that we do not believe it meets the 
goads. 

For example, if you remember those early cases, there was a case 
where the Court concluded on a matter relating to the safety of 
workers that although they did not disagree with the legislature’s 
right to impose limited hours and certain work conditions, they 
concluded that those conditions would not promote the health and 
safety of the workers. Well, it is not the Supreme Court’s business 
to determine what would promote health and safety. Their business 
is to determine whether or not we overstepped our bounds in basic 
constitutional law. 

Now, my fHends and others who are — ^by the way, the Senator 
from Utah, unlike memy, is a serious constitutional scholar. I 
mean, this is not a hobby with him. He is a first-rate trial lawyer, 
but he also is one of the people here who has taken the time to 
hone his skills as a constitutional scholar, and it is real. He and 
I disagree on it. 

He is very concerned that you don’t overrule State legislative de- 
cisions, but not very much concerned about the Federal court over- 
ruling congression^ decisions based on the power of the enforce- 
ment of the Commerce Clause and other things. So I am not going 
to ask you any of those questions, except to state that it depends 
on which side of this you are looking at. And I find that moderates 
and liberals are equally as inconsistent as conservatives are in 
their inte]p)retation of the separation of powers doctrine as it re- 
lates partictilarly to what constitutes the enforcement mecha ni sm 
of section 5 of the 14th amendment. 

But it does lead to me one question I want to ask each of you, 
and that is what your view — and I will start with you, and I appre- 
ciate yoiu- good humor in my kidding you, Mr. Woocher. I think it 
is impressive that you have yoiu" doctorate and your law degree. I 
will never forget my son’s comment at Yale Law School when he 
came back and he said — forget the exact number, but there were 
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only 150 or so students in the Yale law class. And he said, dad, 
you jtoow, God, I didn’t quite realize what this was going to be, and 
he did veiy well at Yale. And I said, well, what do you mean? And 
he said that either 69 or 79 of his colleagues entering as fireshmen 
at Yale Law School already had their Ph.D.’s. It is mildly intimi- 
dating for a guy like me, but I think it is a great testament to you. 
And some day when I am in California, you can explain to me why 
you chose the two. I am truly interested. 

Mr. WoocHER. I would be glad to. 

Senator Biden. But I would like to begin with you and ask you 
what your view— you are in the district court, not the appellate 
court. That is what the two folks at the end of the table are nomi- 
nees for. 

What is your definition of stare decisis? What is your notion of 
the degree to which you are bound, and how much leeway do you 
have? As I teach the course I teach, I think there is a very different 
standard we should apply as Senators in determining whether or 
not you go on the appellate bench or on the district court compared 
to what you do on the Supreme Court. 

On the Supreme Coxirt, you are not bound by anything, so I have 
an obligation, in my view, to understand much more clearly what 
your methodology for interpreting the Constitution is. I am satis- 
fied, if there are men and women of integrity in front of me and 
they can rationally explain their view of stare decisis and what 
precedent they are to follow, that they will be men and women of 
honor and be bound by what they concluded, regardless of their po- 
litical disposition and regardless of their methodology they wo^d 
apply on the Supreme Court. 

That is why I find it no problem to vote, as I have, for someone 
for the circuit court of appesds and vote against that same person 
for the Supreme Court of the United States when they have been 
put forward because I think there are different rules of the road. 

But I would like to hear, moving this time from right to left, 
what you believe to be your obligation under your view of what 
stare decisis is as it relates to the district court. 

Mr. WooCHER. Senator, as you point out, on the district court we 
are really the foot soldiers. The generals on the Supreme Court and 
the colonels, I suppose, the court of appeals are title ones who tell 
us ysrhat the law is and then we follow that. And my view of stare 
decisis is that we are bound by their precedents. To the extent that 
there is nothing directly on point, we are boimd by the principles 
that are established in those decisions. And as a district court 
judge, that is my obligation is to follow those principles and those 
decisions, whether I agree with them or not. 

Senator Biden. Now, you are under oath. I think Buckley v. 
Valeo was a bad decision, and I hope you think it is a bad decision 
in your incarnation as a lawyer. But let’s assume you had a case 
before you that was directly on point with Buckley v. Valeo and one 
with which you philosophically disagreed. What is your obligation? 

Mr. WOOCHER. Clearly, the obligation is to follow the Supreme 
Court’s decision in Buckley v. Valeo. 

Senator BlDEN. And under oath, you are swearing that you 
would do that, notwithstanding the fact that you may have in your 
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previous life as a lawyer argued strongly that it was not a well- 
founded decision? 

Mr. WooCHER. Absolutely, Senator. There is a very different role 
you play as eui advocate and as a judicial officer. 

Senator Biden. Judge Pisano. 

Ju(^e Pisano. Yes; I agree with Mr. Woocher. We have for cen- 
turies respected the value of stare decisis as one of the corner- 
stones of our system of justice. And as a trial level judge, we are 
not capable within that system of expressing personal views or 
going beyond established precedent, whether it be by the Supreme 
Court of the United States or the circuit courts in which we sit. 

Senator Biden. What would you look to if there is not a decision 
on point in the Supreme Court, but there is a decision in the third 
circuit? 

Judge Pisano. I would be bound by third circuit precedent. 

Senator Biden. Judge Daniels. 

Judge Daniels. I agree with those comments. Senator. Obvi- 
ously, the most important thing is respect for precedent and mak- 
ing sure that you adhere to the laws that lend consistency and pre- 
dictability to our judicial system. I tell jurors that as judges of the 
facts that they must accept the law as it is given to them, whether 
they agree with it or not, and apply it to the facts as they find 
them. I have no less of an obligation as a judge of the law. 

Senator Biden. Well said. 

You two guys are going up, with the wace of God and the good- 
will of the neighbors and 51 votes, to the circuit court of appeals 
in your various circuits. Is your obligation different, and where do 
you look? 

Mr. Bye. I really don’t think that it is greatly different. I heard 
somebody refer to a circuit court judge as being a colonel. I think 
I would make it more akin to a master sergeant, perhaps, at best. 
But be that as it may, circuit court judges obviously have somebody 
to look to and respect and abide by rulings, and that, of course, is 
the Supreme Court. 

The proposition of stare decisis is really the glue that makes our 
whole system of justice work for the benefit of society, and it is 
reedly em important element upon which 

Senator Biden. How about in a situation where there is no case 
on point in your circuit? For example — and I am not asking you 
how you would rxile on this; I want to make this clear. For exam- 
ple, there are conflicting decisions in the circuit on the Violence 
Against Women Act on the civil rights cause of action. If there is 
not any precedent in your circuit — there now is, but if there is not 
any precedent in your circuit and there is no Supreme Court judg- 
ment that has been made, do you have an obligation to look to the 
other circuits to see how they rule? 

Mr. Bye. I would do that for sure. 

Senator Biden. Well, why would you do that? You are not bound, 
are you, by the other circuits? I mean, if the ninth circuit or the 
first circuit ruled one way — in this case, for example, the fifth cir- 
cuit had no problem ruling differently than two other circuits had 
ruled. Are you bound by it? Would you look to it? Are you bound 
by it? I meeui, can you be more specific for me? 

Mr. Bye. I would be persuaded by it. 
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Senator Biden. Mr. Ambro. 

Mr. Ambro. Senator Biden, I think your question — ^when you talk 
about stare decisis, it goes back 4, 5 centuries. When judges rode 
circuit in England and we had someone writing down the decisions 
and coming up with a, “common law,” it was for the purpose of 
having consistency because those who appear before judges, be they 
lawyers or, in England, barristers, and here the advocates, they 
need to know what are the balls and strikes and they need to have 
a consistent strike zone. And it is in that context that stare decisis 
gives all of us a road map for the future and all of us credibility 
before the public. 

Senator Biden. Do you feel, Mr. Ambro, if there is no case on 
point, it is a case of first instance — again, I pick this case; I don’t 
want to dwell on it. There are many other pieces of legislation I 
could name for you that are going to be challenged and parts of the 
challenged. But you have a case of first instance, which the civil 
rights cause of action is for women under my legislation, and you 
have divergent views in the circuit and no statement at all by the 
Supreme Court. 

Now, it can be argued if you are basing the constitutionality of 
the legislation, as I have, on — I think it could rest on any of three 
parts of the Constitution, but if it were on the Commerce Clause 
alone, you may look to the Supreme Court’s recent rulings on the 
Commerce Clause for guidance, but there is nothing on point. 

'These guys are obliged by what their circuit says. You are clearly 
obliged by what the Supreme Coiut says, if it is on all fours. But 
are you obliged by what other circuits say, other than looking to 
their reasoning? Are you obliged as a matter of law, as a matter 
of practice, to nile the same way? 

Mr. Ambro. Senator, I don’t believe that you are obliged as a 
matter of law to follow — obviously, in this case by your example, 
you have two conflicting circuits. I think in this particular case, 
you would have to look, first of all, to the words of the statute and 
what did you and your collea^es mean when they put those words 
into the statute, and I would look to that first, hereafter, you 
would look to these other circuits and, by analogy, decisions not 
only of those other circuits, but by analogy decisions of the Su- 
preme Court, realizing that there is nothing directly on point. 

Senator Biden. Mr. Bye, are there any circumstances xmder 
which you as a circuit court judge are appropriately able to over- 
turn a precedent within your own circuit that has never been ap- 
pealed to the Supreme Court? 

Mr. Bye. I don’t believe so. 

Senator BlDEN. Well, I think you do have that authority. I hope 
you win take a look at that. I am not suggesting you overnile any- 
thing, but I would propose that if there is no other case on point 
and the only ruling is in your circuit, it seems to me that it is fully 
within your authority, and consistent with stare decisis, to be able 
to overrule a judgment in your own circuit that has not been con- 
firmed by the Supreme Court. 

Mr. Chairman, again, I thank you, and I want to state something 
for the record here. Tliere has been argumentation occasionally 
made, Mr. Chairman, if you have a chance to just listen to this one 
point, that this committee under your leadership has been reluc- 
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tant to move on certain people based upon gender or ethnicity or 
race. And I know there eire other potential no min ees for the third 
circuit. 

I want to make it clear and go on the record. I make no apologies 
and I take a back seat to no person in this body for my promotion 
of the interests of all Americans, particularly minorities. As a mat- 
ter of fact, my other appointee was a minority that you put 
through. 

I have foimd in my experience with you that there is absolutely 
no distinction made by you, other than what the record states. And 
the reason I say it, and I want to be very clear, is the chaurman — 
Mr. Ambro’s nomination was here less time them another nominee 
for the court. There are aspects of the record of the other nominee 
that just require some additional work to clear. The other nominee 
is not a white male. 

I am sme someone wemting to gain political advantsige is going 
to say at some point down the line that you moved on Mr. Ambro 
and not on the other nominee. I will vouch for the fact that the 
other nominee, although I think is qualified, warrants additioneil 
follow-up with some questions, nothing about his integrity. This is 
a matter of filling in the record 

And it may he imusual for you all to hear me say this, but I want 
to say it in an open forum, with the press listening, because I know 
that in acceding to my request, which I think is totally appropriate 
since it was clear as a hell — ^well-qualified by the ABA, as most of 
the nominees are, et cetera — ^you have moved, and I just want to 
make it clear that anyone who raises the issues of whether or not 
you are moving based upon — ^you are a little too conservative on 
who you like and don’t like, but in my experience with you that has 
not a single thing to do with gender or race. I just want the record 
to show that. I realize I will get political heat for saying that, but 
it happens to be true, and so I want to thank you. 

The Chairman. Well, thank you. Senator Biden. There have been 
attempts by some to politicize this process and criticize the Judici- 
ary Committee. Frankly, I think we have done a pretty dam good 
job imder the circxunstances. We are down to about 62; after you, 
there wiU be about 57. 

Senator Biden. I just wish you had the same influence on the 
floor of the Senate. 

The Chairman. That is right. Well, we get it done. It sometimes 
takes longer them I care to, but we get it done. 

But we 6U"e down to basiceilly a fidl judiciary, and we have 20 va- 
cancies that don’t even have nominees. And that has been true all 
through this presidency, and eveiy presidency for that matter. One 
thing that I have tried to do is never worry about a person’s race 
or gender, just do the best you can for everybody. In fact, we never 
tell people on the floor what race a person may be. We think it is 
irrelevant to this process, or at least I do. 

But it is always a heated process. Senator Biden went through 
miholy hell when he was chairman of this committee on judges. 

Senator Biden. That is why I am doing foreign relations now. 

The Chairman. Yes; it is safe to say I go through unholy hell, 
but we try to do a good job and we try to make sure that people 
are treated fairly. There are all kinds of nuances to this peirticular 
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jurisdiction of this committee and all kinds of nuances on the floor 
that I can’t always control. But so far I think we have heen able 
to control a lot of things that have worked out for the betterment 
of this administration and its nominees. 

In particular, I think this is a particularly good panel of nomi- 
nees, and I am proud of each one of you and proud of the records 
that you have established and the things that you have been able 
to do with your lives. You all have qualifications that I think jus- 
tify yom* selection to these positions, and I will do my best to see 
that we try and get you through. 

If we finish tonight, you won’t make it imtil the first of the year. 

Senator BlDEN. “We” meeuiing the Senate. 

The Chairman. I am talking about the Senate. 

Senator BlDEN. I think you are safe. 

The Chairman. I don’t think we are going to finish tonight. We 
may not be able to get you all through before the end of this year, 
but you will be up shortly after the first of next year, and we will 
certainly bring you up in committee. 

With that, I just want to commend each of you for having these 
nominations. It is a tribute to each of you and to the careers that 
you have and to the work that you have done and the reputations 
that you have estabhshed. We expect Federal judges to be beyond 
politics. We expect them to be people who uphold the law in every 
way and who interpret the laws, not make the laws. That is a cli- 
che that is easier said than done, and we expect you to do justice. 
And if you do that, then politics has no role in it. 

We would hke to try and get people who basically feel that way 
on the courts. Regar^ess of personal ideological beliefs, you are 
going to have to uphold the law, and if you do that, you are going 
to have a very strong supporter in me. 

So with that, we just want— — - 

Senator Biden. Mr. Chairmem, may I make one last comment? 
I apologize. It is the prerogative of the chairman to make the last 
comment, but I want to thank your families. This falls on deaf ears 
for the public at large because they look at your appointment for 
life and they look at the salary and it is more than the average 
American. It is the same salary, basically, that we make. 

But for many of you — and I don’t know each of yom financial 
bacl^oimds, but it is all in the record. It is confidentied. Most of 
you are making a significant sacrifice, making the judgment to go 
on the bench, and I want to thank your families for being sup- 
portive of you doing that. 

I reailize to my dad, $150,000 a year, roughly, is a king’s ransom. 
And it is a lot of money, I acknowledge, euid I meike no complaint 
about we don’t make that much. I m^e no complaint about that. 
But the public should know that the bulk of the people that come 
before us here are trading in jobs where they eu’e maMng multiples 
of 2, 5, 10 and 15 times that much money. 

I think you and I may be closer in age, Mr. Bye, but most of you 
are pretty yoimg and you are coming at a time when yoiu" earning 
power is on the rise, not on the decline. And we thank you for 
doing it, and thank your families for allowing you to engage in pub- 
hc service as you have. 

So that is the only point I wanted to make, Mr. Chairman. 
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The Chairman. Well, thank you, Senator Biden. 

I join in Senator Biden’s nice comments, and we are really happy 
to have had all you femily members and fnends here as well today. 
I think you have added a lot to this hearing. Even though you have 
not spoken, the fact that you have been here tells us a lot and that 
is important as well. 

Senator Biden. You owe your son whatever he wants. 

Mr. WOOCHER. I know. Pokemon is coming. [Laughter.] 

The Chairman. That is right, and Jacob^, I think, has made it 
through pretty well, is all I can say. 

Thank you all for being here. We will try and move these as 
quickly as we cam and we want to compliment each and every one 
of you on your nomination. 

Mr. Ambro. Thank you, Mr. Chairman. 

Mr. Bye. Thank you, Mr. Chairman. 

Judge Daniels. Thank you, Mr. Chairman. 

Judge Pisano. Theuik you, Mr. Chairman. 

Mr. WooCHER. Thank you, Mr. Chairman. 

[The questionnaires of Messrs. Ambro, Bye and Woocher, and 
Judges Daniels and Pisano are retained in committee files.] 

[Whereupon, at 12:02 p.m., the committee was adjourned.] 



Questions and Answers 


Responses of Thomas L. Ambro to Questions From Senator Hatch 

Question 1. Supreme Court precedents are binding on all lower federal «>nrts and 
Circuit Court precedents are binding on the district courts within the psrtcular cir- 
cuit. Are you committed to following the precedents of higher courts faithfully and 

f iving them full force and effect, even if you personally disagree wiih such prece- 
ents? 

Answer. Yes, I am committed to following the precedents of higher courts faith- 
fully and giving them full force and effect, even if I were to disagree personally with 
those precMents, 

Question 2. How would you rule if you believed the Stxpreme Court or the Court 
of Appeals had seriously erred in rendering a decision? Would you nevertheless 
apply that decision or your own best judgment of the merits? Take, for example, the 
Supreme Court’s recent decision in the City of Boeme v. Flores where the Court 
struck down the Reli^ous Freedom Restoration Act. 

Answer. I would follow the Supreme Court decision re^dless of any personal 
view that the Court had seriously erred in rendering its decision. 

Question 3. Please state in detail your best independent legal judgment, irresp^ 
tive of existing judicial precedent, on the lawfulness, under the Equal Protection 
Clause of the 14th Amentoent and federal civil rights laws, of the use of race, gen- 
der or national or%in-based preferences in such areas as employment decisions (hir- 
ing, promotion, or layoffs), college admissions, and scholarship awards and the 
awar^g of government contracts. 

Answer. My legal judgment is that the Equal Protection Clause of the 14th 
Amendment to our (constitution mandates equal treatment of all persons. Pref- 
erential treatment of a class of persons through legislative enactment, therefore, 
must satisfy the highest standard of review — strict scrutiny. This requires the Gov- 
ernment to demonstrate a compelling interest and that the legislation is narrowly 
tailored to address that compelling interest. 

Question 4. Are you aware of the Supreme Court’s decision in Adarand v, Pena, 
and the Court’s earlier decision in Richmond v. J.A. Croson Co.: If so, please explain 
to the Committee your understanding of those decisions, and their holdings con- 
cerning the use of race to distribute government benefits, or to make government 
contracting or hiring decisions. 

Answer. Yes, I am familiar with the Supreme Court’s decisions in Adarand v. 
Pena and Richmond v. J.A Croson Co. My understanding of those decisions is that 
legislation (whether federal, state or local) creating race-based classifications must 
be scrutinized strictly by a court reviewing a Constitutional challei^ to the statute. 
The statute should not stand absent demonstration of a compelling interest and, 
even then, the unequal treatment afforded by the statute must be tailored narrowly 
to address only the compelling interest that spawned the statute. 

Question 5. Regardless of your personal feelings on these issues, are you com- 
mitted to following precedent at higher courts on equal protection issues? 

Answer. Yes, I am committed to following precedent of higher courts on equal pro- 
tection issues. 

Question 6. Do you have any legal or moral beliefs which would inhibit or prevent 
you from imposing or upholding a death sentence in any criminal case that might 
come before you as a federal judge? 

Answer. I do not have any person objections that would prevaat me from uphold- 
ing death sentences that comport with existing Supreme Court precendent — specifi- 
cally Gregg V. Borgia, 428 U.S. 153 (1976). 

Question 7. Do you believe that 10, 15, or even 20-year delays between conviction 
of a capital offender and execution is too long? Do you believe that once Congress 
or a state legislature has made the policy decision that capital punishment is appro- 
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priate that the federal <»urts should focus their resources on resolving capital cases 
fairly and expeditiously? 

Answer. Justice delayed for 10-20 years, absent some extraordina^ drcumstance 
that is difficult to conceive, appears to be too long. Once poli<w decisions are made 
with respect to capital punisiment, federal courts (subject to Supreme Court inter- 
pratation of issues) should focus their resources on resolvin® capital cases fairly and 
expeditiously as provided by the currently applicable federal statute. 

Question 8. What authorities may a federal judge Intimately use in determinii^ 
the legal effect of a statute or constitutional provision? Discuss how the use of each 
of these authorities is consistent with the exercise of the Article III judicial power. 

Answer. In determining the legal effect of a statute or Constitutional provision, 
a federal judge should use as autnorities the words of the statute or Constitutional 
provision and prior decisions on point or that by analogy are useM in interpreting 
the provision at issue. If the plain meaning of a statute or Constitutional provision 
is unable to be discerned, legislative history may be useful (especially if that history 
reflects the consensus of the committee that drafted the law). All of this is con- 
sistent with the exercise of Article III judicial power if federal judges take note of 
the following general principles: (1) that statutes and Constitutional provisions are 
entitled to a presumption of validity; (2) that federal jud^s interpret legislative en- 
actments; (3) that words of a statute or Constitutional provision are required to be 
enforced if clear and unambiguous .'n their application to a particular issue; and (4) 
that judges observe the rule of stare decisis. 

Question 9. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutional right not previously upheld by a court: 
(1) interpretation of the plain meaning of the text and original intent of the Framers 
of the Constitution; (2) discernment of the “community’s mterpretation” of constitu- 
tional text, see William J. Brennan, The Constitution of the United States; Contem- 
porary Ratification, Text and Teaching Symposium, Georgetown University (October 
12, 1985); and (3) ratification of an amendment under Article V of the Constitution. 
Assess the impact of each approach on the judicial power provided hy Article III of 
the Constitution. 

Answer. The first and third are legitimate approaches in analyzing a claim based 
on a Constitutional right not previously upheld by a court. Thou^ I am not familiar 
with Justice William Breiman’s “community’s interpretation" approach in any de- 
tail, my reaction is that attempting to discern how a communlfy would inteipret 
Constitutional text at a given point in time is not a legitimate approach. The Con- 
stitution sets forth immutable principles that apply to a continually changing soci- 
ety, whatever the “community’s interpretation" might be. 

Question 10. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer. In a case that is not of first impression, I would analyze a challenge to 
the Constitutionality of a statute by examining the language and effect of the stat- 
ute against the Constitution and by searching for judicial precedent of the Supreme 
Court and of my Circuit. Absent that, I would consider views expressed in decisions 
on point in other Circuits. 

l^ere the Constitutional challenge is of first impression, I would examine the 
language and effect of the statute against the Constitution. I would search for prior 
decisions (first of the Supreme Court and then of my Circuit and other Circuits) that 
by analogy are useful in interpreting the provision at issue. 

Question 11. In your view, what are the sources of law and methods of interpreta- 
tion used in reaching the Court’s judgment in the following cases? How does the use 
of these sources of law impact the scope of the judicial power and the federal gov- 
ernment’s power imder Article III? 

Answer. A. Griswold v. Connecticut, 381 U.S. 479 (1965). 

B. Aiden v. Maine, 119 S. Ct. 2240 (1999). 

In Griswold v. Connecticut, 381 U.S. 479 (1965), the Supreme Court held that a 
Connecticut law forbidding the use of contraceptives by married couples was an un- 
constitutional incursion of their guarantee of a zone of privacy. The source of law, 
the Court held, was from specific guarantees of privacy contained in our Constitu- 
tion’s Bill of Rights (e.g., right against unreasonable searches and seizures and the 
right against self-incrimination), and further noted that the expectation of privacy 
in marriage predated the Bill of Rights. In Griswold, the Court mund fault with the 
fact that the Connecticut statute, rather than legislating the manufacture or sale 
of contraceptives, forbade their use by married couples. 

Aiden v. Maine, 119 S. Ct. 2240 (1999), held that Congress could not subject a 
State to suit in its own courts without its consent. Absent consent. States’ immunity 
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from private sizits can be pierced only if there is a>mpelling evidence tiwt the Con- 
stitution itself requires such a surrender. This immunity from suit was enjoyed by 
the States prior to ratification of the Constitution and is not to be disturbed (again, 
absent consent) unless altered specifically by the Constitution. 

From these cases I infer that the Federal Government’s power \mder Article III 
is circumscribed to respect States as sovereigns in their own right, free from suit 
absent consent or specific alteration by the Constitution. Citizens of a State may de- 
fend, however, £^ainst State enactments that invade ri^ts guaranteed specifically 
by, or which clearly can be found in the original intent of the Bill of Rights. 

Question 12. Compare the following cases with respect to their fidelity to the text 
and original intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’s power and on the federal government’s power com- 
pared with the power of state governments. 

A. Wickard v. Filburn, 317 U.S. Ill (1942). 

B. United States v. Lopez, 514 U.S. 549 (1995). 

Answer. Wickard v. Filburn, 317 U.S, 111 (1942), found as Constitutional under 
the Commerce Clause, amendments to the Agricultural Adjustment Act of 1938 that 
affect«i the production and consumption of homegrown wheat. The Court found that 
this activity, though local in nature, nonetheless exerted “a substantial etonomic ef- 
fect on interstate commerce.” Id, at 125. 

In United States v. Lopez, 514 U.S. 547 (1995), the Supreme Court held that Con- 
gress exceeded its authority under the Commerce Clause in enacting the Gun-Free 
Zones Act of 1990, which forbade the knowing wssession of a firearm in a school 
zone. 'The Court found that such loail activity did not have a substantial effect on 
interstate commerce (and in fact had nothing to do with commerce). In referring to 
Wickard, the Court noted that it was “perhaps the most far-reaching example of 
Commerce Clause authority over intrastate activity,” Id. at 560, 

The Lopez and Wickard courts both analyzed the challenged enactment under the 
substantial effect on interstate commerce standard. But Lopez emphasizes the need 
to respect the “outer limits” of the Commerce Clause. Thus it will not be expanded 
to include the purely local activity proscribed by the statute dealt with in that case. 

Question 13. What role does the division of power between the national govern- 
ment and state governments play in our federal system? What impact does tms divi- 
sion have on the liberty of the individual and the power of federal judges? Assess 
the impact of the following cases on the division of power between tte national and 
state governments. 

A. United States v. Lopez, 514 U.S. 549 (1995). 

B. Printz v. United States, 521 U.S. 898 (1997). 

C. Alden v, Maine, 19 S, Ct. 2240 (1999). 

D. Baker v. Carr, 369 U.S. 186 (1962). 

E. Shaw V. Reno, 509 U.S. 630 (1993). 

Answer. The division of power in a federal system is continual balancing of the 
powers given to the Federal Government and the powers retained by the States. Its 
effect on individual liberty and the power of federal judges is considered in one form 
or another in each of the cases cited in this question. 

As noted above. United States v. Lopez, 514 U.S. 547 (1995), held that the Gun- 
Free Zones Act of 1990 was unconstitutional in seeking to regulate, throu^ the 
Commerce Clause of our Constitution, the purely local act of knowingly possessing 
a firearm in a school zone. 

In Printz v. United States, 521 U.S. 898 (1997), the Court overturned the obliga- 
tion, under the Brady Handgun Violence Prevention Act, imposed on local law en- 
forcement officers to conduct background checks on prospective handgun pi»chasers. 
The Court found that these requirements imposed an unconstitutional obligation on 
State officers to enforce Federal laws. 

AJden v, Maine, 119 S. Ct. 2240 (1999) and discussed in my response to Question 
No. 11 above, held that Congress could not subject a State to suit in federal court 
without its consent absent compelling evidence that the Constitution itself requires 
such a waiver. This immunity from suit was enjoyed by the States prior to ratifica- 
tion of the Constitution and is to be disturbed (again, absent consent) unless altered 
specifically by the Constitution. 

Baker v, Carr, 369 U.S. 186 (1962), held that the Constitutional challenge to un- 
equally apportioned election districts was a “justifiable” cause of action thereby al- 
lowing future suits seeking to reapportion election districts. See, e.g., Reynolds v. 
Sims, 377 U.S. 533 (1964). 

Shaw v. Reno, 509 U.S. 630 (1993), in overturning North Carolina’s redistricting 
law, found that it was so irregufor on ite face that the only rational explanation was 
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to have a voting district dominated by a single race without a sufficiently compelling 
justification. 

Taken together, these cases focus on Congress’ right to affect State’s rights and 
State actions. They rebalance the Federal Government’s role in its relations with 
States. Rights of States can be the subject of federal law where the States (via the 
Constitution) have so consented. Otherwise, the powers and privileges of States are 
to be retained. With respect to voting, political and racial gerrymandering by States 
are not acceptable in a democracy. Obviously, the Supreme Court’s announced per- 
spectives on federalism are to be respected by lower courts in dealing with fed- 
eralism issues. 


Responses of 'Thomas L. Ambro to Questions Prom Senator Thurmond 

Question 1. Mr. Ambro, do you have any personal objections to the death penalty 
that would cause you to be reluctant to impose or uphold a death sentence? 

Answer. I do not have any personal objections that would prevent me from up- 
holding death sentences that comport with existing Supreme Court precedent — 
Gregg V. Georgia, 428 U.S. 153 (1976). 

Question 2. Mr. Ambro, as you know, the sentencing of criminal defendants in 
Federal Court is conducted under the Federal Sentencmg Guidelines. Some argue 
that the Guidelines do not provide enough flexibility for the sentencing judge. What 
is your view of the Federal Sentencing Guidelines and their application? 

Answer. The Federal Sentencing Guidelines, based on my limited e^rience, ap- 
pear to be a careful crafting of sentencing perspectives t^t bring consistency to the 
federal sentencing process while allowing enough flexibility to accommodate extraor- 
dinary situations. They appear to be a significant step forward in achieving a gen- 
eral uniformity in sentencing, and federal judges should apply them. 


Responses of Thomas L. Ambro to Questions from Senator Smith 

Question 1. Article H, Section 2 of the Constitution states that the President shall 
have the power to appoint federal judges with “the advice and consent” of the Sen- 
ate. As a member of the United States Senate, I beUeve it is important to receive 
answers from judicial nominees to questions on Constitutional matters. Do you be- 
lieve this is a legitimate desire on my part? 

Answer. Yes, it is appropriate to inquire of a nominee about Constitutional mat- 
ters in order to ascertain whether a nominee, if confirmed, would follow binding 
precedents of the Supreme Court and that person’s own Circuit regsu’dless of his or 
her personal views. 

Question 2. What is the purpose of the United States Senate in holding hearings 
on nominees for the federal bench? 

Answer. I believe that the purpose of the United States Senate in holding hear- 
ings on judicial nominees is to ascertain if the nominee is willing, if confirmed, to 
uphold the oath of office — to preserve, protect and defend our Constitution. Inquiry 
thus is proper on whether, for example, the nominee would be willing, if confirmed, 
to follow applicable precedent regardless of personal views. 

Another purpose is to determine if the nominee has the judicial character and 
temperament to carry out the duties of a federal judge. 

Question 3. Do you have opinions on Constitutional matters, and do you feel that 
it is appropriate for the White House and Senate to seek to understand those opin- 
ions prior to your nomination and confirmation? 

Answer. Although all nominees undoubtedly have opinions on many Constitu- 
tional matters, I believe that it is important to discern whether those opinions 
would prevent the nominee from carrying out the duty to follow the Constitution 
and binding precedents regardless of personal views. I believe, and hope that others 
believe, that I can faithfuUy carry out this duty were I to become a federal judge. 

Question 4. Are there any questions that you feel are off limits for a Senator to 
ask? 

Answer. I believe that a Senator has the right to ask miestions of any nominee 
that elicit whether that nominee, if confirmed, wUl follow the Constitution, duly en- 
acted laws, and binding precedents irrespective if the nominee’s personal views. A 
judge, and thus any judicial nominee, must be very careful to avoid the appearance 
that he or she has prejudged any issue that may come before him or her. 

Question 5. If a U.S. District Judge or U.S. Court of Appeals Judge concludes that 
a Supreme Court precedent is flatly contrary to the Constitution, are there any dr- 
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cumstances under which the Judge may refuse to apply that precedent to the case 
before him or her? 

Answer. A District Court judge or a U.S. Court of Appeeds judge may not refuse 
to apply binding precedent with respect to an issue before his or her court even if 
that judge disagrees with the merits of that binding precedent. 

Question 6. Are you familiar with the case of Dred Scott v. Sandford? 

Answer. Yes, I am familiar with the Dred Scott case. 

Question 7. If you were a Supreme Court Justice in 1856, what would you have 
held in Dred Scott v. Sandford, 60 U.S. (19 How.) 393? 

Answer. In responding to the question posed with regard to this historic opinion, 
which was nullified by me 13th and 14th Amendments to our Constitution, I beUeve 
that the issue is conclusively resolved such that I can state that I hope I would have 
dissented from the majority holding in that case. 

Question 8. In Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856), the court 
emparently held, as you well know there were eight separate opinions in this case, 
that black slaves were not citizens of the United States. How should that precedent 
be treated by the covuds today? 

Answer. As noted above, the holding of that case was superseded and nullified by 
the 13th and 14th Amendments to our Constitution, and thus is of no effect as a 
precedent today. 

Question 9. If you were a judge in 1857, would you have been bound by your oath 
and would you have been mandated to follow the binding precedent of Dred Scott 
V. Sandford, 60 U.S. (19 How.) 393 (1856)? 

Answer. If I had been a lower court judge in 1857 I would have been required 
to apply the Dred Scott decision to appropriate matters presented to me regaraless 
of my personal views. 

Question 10. Are you familiar with the case of Plessy v. Ferguson? 

Answer. Yes, I am familiar with the case of Plessy v. Ferguson. 

Question 11. li you were a Supreme Court Justice in 1896, what would you have 
held in Plessy v. Ferguson, 63 U.S. 539 (1896)? 

Answer. My resranse to this question is to the context of a case that has been 
overruled by our Supreme Court in the 1954 decision of Brown v. Board of Edu- 
cation, 347 U.S. 483. Because the issue appears to have been conclusively resolved, 
I can state that I hope that I would have joined with Justice John Marsh^ Harlan’s 
dissent to the effect that our Constitution is colorblind and neither knows nor toler- 
ates classes based on race. 

Question 12. In Plessy v. Fer^son, 163 U.S. 539 (1896), a majorily of the court 
held as not a violation of the Fourteenth Amendment to the Constitution a Lou- 
isiana statute which provided that all railway companies provide “equal but sepa- 
rate accommodations’^ for black emd white passengers, imposing criminal penalties 
for violations by railway officials. How should that precedent be treated by the 
Courts? 

Answer. As noted above, Plessy v. Ferguson was overruled by the Supreme Court 
in Brown v. Board of Education, 347 U.S. 483 (1954), and thus is no loi^r prece- 
dent. 

Question 13. Are you familiar with the case of Brown v. Board of Education? 

Answer. Yes, I am familiar with the case of Brown v. Board of Education. 

Question 14. If you were a Supreme Court Justice in 1954, what would you have 
held in Brown v. Board of Education, 347 U.S. 483 (1954)? 

Answer. Once again I respond to this question in the context of an historic opinion 
that has conclusively resolved a major legal issue. It is in that context that I would 
have joined the unanimous opinion of the Supreme Court in Brown v. Board of Edu- 
cation. 

Question 15. In Brown v. Board of Education, 347 U.S. 483 (1954), the court held 
that the segregation of children in public schools solely on the basis of race, even 
though the physical facilities and other tangible factors may be equal, deprive the 
chUchen of the minority group of equal educational opportimities contra^ to the 
protections contained within the Fourteenth Amendment to the Constitution. How 
should that precedent be treated by the Courts? 

Answer. Brown v. Board of Education is a binding precedent that must be fol- 
lowed. 

Qeustion 16. Are you familiar with the case of Roe v. Wade? 

Answer. Yes, I am familiar with the case of Roe v. Wade. 

Question 17. If you were a Supreme Court Justice in 1973, what would you have 
held in Roe v. Wade,, 410 U.S. 113 (1973)? 
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Answer. Using the same criterion noted above (conclusive resolution of an issue), 
Roe V. Wade, cannot, unlike the Dred Scott, Plessy and Brown cases, be confined to 
its historical context. Issues continue before fedem courts today with regard to Roe 
V. Wade, and thus I cannot venture any opinion since it could be interpreted as advi- 
sory. This case, of first impression in 1973, has resulted in two and one-half decades 
of attempts to deal with the many issues it has spawned. Planned Parenthood v. 
Casey, 506 U.S. 833 (1992), sets forth the current state of the law. The Court ruled 
that while a woman has “some fieedom to terminate her pregnancy,” that “liberty 
is not so unlimited, however, that from the outset the State cannot show its concern 
for the Ufe of the unborn, and at a later point in fetal development the State’s inter- 
est in life has sufficient force so that the ri^t of the woman to terminate the preg- 
nan<y can be restricted.” Id. at 869. If confirmed, I would be duty bound to follow 
this precedent. 

Question 18. In Roe v. Wade, 410 U.S. 113 (1973), the court held that a Texas 
statute which proscribed an abortion except when necessary to save the life of the 
mother was a violation of the due process clause of the Fourteenth Amendment as 
an imjustifled deprivation of liberty. Do you agree with the legal reasonit^ of the 
holding or of the Justice Rehnquist dissent in that case? 

Answer. My personal views, if any, with respect to the reasoning of the many 
opinions in Roe v. Wade would not cause me, if confirmed, to fail to apply the cur- 
rent precedent of the Supreme Court (Planned Parenthood v. Casey) to appropriate 
cases. 

Question 19. I imderstand the Supreme Court precedent, but what is your per- 
sonal view on the issue of abortion? 

Answer. I do not believe that any personal view I may have with regard to abor- 
tion would affect my upholding the Constitution and binding precedent. To state a 
personal view could lead a hdgant to question my impartiahty were a justiciable 
issue relating to abortion to be presented to me. 

Question 20. We understand the Supreme Court precedent, but what is 3 ?our per- 
soi^ view on the issue of the death penalty? 

Answer. I do not believe that any personal view I may have vrith regard to the 
death penalty would affect my upholding the Constitution and b inding precedent. 
To state a personal view could lead a litigant to question may impartiality were a 
justiciable death penalty issue to be presented to me. 

Question 21. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the Second Amendment to the Constitution? 

Answer. I do not believe that any personal view I may have with regard to Second 
Amendment issues would affect my upholding the Constitution and binding prece- 
dent. To state a personal view could lead a litigant to question my impartiality were 
a justiciable Second Amendment issue to be presented to me. 

Question 22. In Planned Parenthood v. Casey, (506 U.S. 833 (1992), the Supreme 
Court held that tiie government interest in preserving life must be balanced against 
a mother’s right of privacy and access to abortion which may not be unduly bur- 
dened. Do you believe the “right to privacy” includes the right to take away me life 
of an unborn child? 

Answer. Planned Parenthood v. Casey withdrew the trimester analytical frame- 
work of Roe V. Wade in requiring a “compelling state interest” to be shown for legis- 
lation affecting pregnanCT termination to be Constitutional. While the direct holding 
of the Casey court was that parental consent before terminating pregnancy was not 
unduly burdensome (and thus not unconstitutional) but that a ^usal consent re- 
quirement was unduly burdensome, the Court did hold that the State has an inter- 
est in unborn fetuses from the moment of conception balanced against a mothers 
Constitutional ri^ts. I would be bound to follow apphcable Supreme Court prece- 
dent in this area (as with all areas) of law. 

Question 23. Again, I understand the state of the law on the Supreme Court’s in- 
terpretation on me issixe of abortion, but I am interested in your personal beliefs 
on the issue. Do you personally believe that an unborn child is a human being? 

Answer. I believe that any Mrsonal view that I may have relating to abortion 
issues should not impede my following applicable precedent of the Supreme Court. 
Even stating a personal view could cause my impartiality to be questioned. Thus, 
I do not believe I can, or should, state any personal views with regard to this issue. 

Question 24. Do you believe that the death penalty is Constitutional? 

Answer. Yes. The Supreme Court has held that the death penalty is Constitu- 
tional, Gregg V. Georgia, 428 U.S. 153 (1976). 

Question 25. If you were a Supreme Court Justice, imder what circumstances 
would you vote to overrule a precedent of the Court? 
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Answer. If I were a Supreme Court justice. I would follow the rule of stare decisis 
in the same analytical way that the Siipreme Court itself has dealt with this rule 
in Planned Parenthood v. Casey, 505 U.S. 833, 854 (1992). 

Question 26. Bo you consider legislative intent and the testimoiw of elected offi- 
cials in debates leading up to passage of an act? And what wei^t ^ you give legis- 
lative intent? 

Answer. In analyzing any law, I would begin my analysis by looking at the plain 
meaning of the statute at issue. If the plain meaning is tmclear, I would then look 
to applicable precedent or to analoTOus cases that would aid in understanding the 
issue involved and the possible resmution of that issue. If the statute were still un- 
clear, I would t han consult legislative history as a factor in the decision process. I 
would, as a general rule, give significantly greater wei^t to the reports of commit- 
tees that drafted the le^slation than I would the testimony of elected officials in 
debates leading to the passage of that legislation. That is because the views of the 
single individual may not necessarily coincide with the committee that actively con- 
sidered and drafted the statute. 


Responses of Kermit E. Bye to Questions From Senator Hatch 

Question 1. Supreme Court precedents are binding on all lower federal courts and 
Circuit Court precedents are bindi^ on the district courts within the particular cir- 
cuit. Are you committed to following the precedents of higher courts faithfiiUy and 

f iving them full force and effect, even if you personally disagree wi(h such prece- 
ent^ 

Answer. Yes, I am committed to following the precedents of higher courts faith- 
fully and giving them fuU force and effect, even if I personally disagree with such 
precedents. 

Question 2. How would you rule if you believed the Simreme Court or the Court 
of .^peals had seriously erred in rendering a decision? Would you nevertheless 
^ply that decision or your own best judgment of the merits. Take, for example, the 
Supreme Court’s recent decision in the City of Boerne v. Flores ^ where the Court 
struck down the Religious Freedom Restoration Act. 

Answer. I would follow the judicial precedent of the United States Supreme Court 
and relevant precedent in the Eighth Circuit Court of Appeals. Even if there may 
exist a difference in the facts of a given case, if the principle enunciated by the Su- 
preme Court is clear, the duty of a Court of Appeals Judge is to follow it. 

Question 3. Please state in detail your best independent legal judgment, irrespec- 
tive of existing judicial precedent, on the lawfiitness, under the Equal Protection 
Clause of the 14th Amendment and federal civil rights laws, of the use of race, gen- 
der, or national origin-based preferences in such areas as employment decisions (hir- 
ing, promotion, or layoffs), college admissions, and scholarship awards and the 
awarding of government contracts. 

Answer. In the 1995 case of Adarand Construction, Inc. v. Pena, the Supreme 
Court held that federal programs that use race in decision making must be narrowly 
tailored to serve a compelung governmental interest. The Court thus applied the 
“strict scrutiny” standard, which is the one that is hardest to satisfy. That standard 
wiU only be satisfied if the governmental act satisfies two very tough requirements, 
which Eue: (1) The objective being pursued by the Government must be compelling, 
not just legitimate; and (2) the means chosen by the Government must be necessary 
to achieve that compeUing end. Under the above circumstances, a court is required 
to ensure that plans such as affirmative action are narrowly tailored to fijrtner a 
compelling governmental interest. Such racial classifications while not per se uncon- 
stitutional, will be subject to the strictest of scrutiny that must be narrowly drawn 
to address a specific state of governmental need. As a Circuit Court Judge, I would 
follow that controlling law. 

Question 4. Are you aweue of the Supreme Court’s decision in Adarand v. 
Peno,2 and the Court’s earlier decision in Richmond v. JA. Croson Co.^l If so, please 
explain to the Committee your understanding of those dedsions, and their holdings 
concerning the use of race to distribute government benefits, or to make government 
contracting or hiring decisions. 

Answer. Yes, I am familiar with these decisions. In Adarand, the Supreme Court 
applied the strict scrutiny standard to federal programs that use race in decision 

1521 U.S. 507 (1997). 

2515 U.S. 200 (1995). 

3 488 U.S. 469(1989). 
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making. As to the case of Richmond v. JA. Croson Co., the Supreme Court in 1989 
considered “set-aside” programs, by which some fixed perwntage of publicly-funded 
construction projects were to be set aside for minority-owned businesses. Where 
such a pro^rsun is enacted by a city or state (as opposed to the federal government), 
such set-aside programs will be subjected to strict scrutiny. 

Question 5. Regardless of your personal feelings on these issues, Eure you com- 
mitted to following precedent of higher courts on equal protection issues? 

Answer. Yes, I am committed to following precedent of higher courts on equal pro- 
tection issues regardless of any personal feelings I may have on such issues. 

Question 6. Do you have any legiil or moral beliefs which would inhibit or prevent 
you from imposing or upholding a death sentence m any criminal case that might 
come before you as federal judge? 

Answer. No, I do not have any legal or moral beliefs which would inhibit or pre- 
vent me from imposing or upholding a death sentence in emy criminal case that 
might come before me as a federal judge. 

Question 7. Do you believe that 10, 16, or even 20-year delays between conviction 
of a capital offender and execution is too long? Do you believe that once Congress 
or a state legislature has made the policy decision that capital punishment is appro- 
priate that the federal courts should focus their resources on resolving capital cases 
fairly and expeditiously? 

Answer. Yes, I believe that very lengthy delays between conviction and execution 
are too long. I believe that once Congress or a state legislature has made a policy 
decision that capital punishment is appropriate, the federal courts should focus their 
resources on resolving capital cases f^ly and expeditiously. 

Question 8. What authorities may a federal judge lemtimately use in determining 
the legal effect a statute or constitutional provision? Discuss how the use of these 
authorities is consistent with the exercise oi the Article III judicial power. 

Answer. In determining the legal effect of a statute or constitutional provision, a 
federal judge may legitimately use the following types of authorities; The plain lan- 

g rage of the relevant statute or constitutional provision, prior Supreme Court or 
ircuit Court precedents, and in cases of ambiguity authorities sudi as legislative 
history. The Supreme Court has held that if the plain meaning of a statue or con- 
stitutional provision cannot be discerned, its legislative history can be referenced. 
Each such authority is consistent with the exercise of the Article III judicial power. 

Question 9. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutional right not previously upneld by a court: 
(1) interpretation of the pleiin meaning of the text and original intent of the Framers 
of the Constitution; (2) oiscemment of the “community’s mteroretation” of constitu- 
tional text, see William J. Brennan, The Constitution of the United States: Contem- 
porary Ratification, Text and Teaching Symposium, Georgetown University (October 
12, 1985); and (3) ratification of an amendment under Article V of the Constitution. 
Assess the impact of each approach on the judicial power provided by Article III of 
the Constitution. 

Answer. Your question outlines three potential approaches to constitutional anal- 
ysis. It is clear that the first method described (interpretation of the plain meaning 
of the text and origmed intent of the Framers of the Constitution) is an appropriate 
way to perform a constitutional analysis. Likewise, it is also clear that the third ap- 
proach (ratification of an amendment under Article V of the Constitution) is ex- 
OTessly contemplated by it. I have not reviewed the article by William J. Brennan, 
The Constitution of the United States: Contemporary Ratification, however, to the 
extent that it suggests that one should look to the “community interpretation” of 
constitutional te^ rather than the plain meaning, such an approach is not appro- 
priate and has never been authorized by the Supreme Court. 

Question 10. How would you, if confirmed, anedyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer. Any duly enacted legislation has the presmnption of constitutionality. 
With respect to a challenge to the constitutionality of a statute in a case that was 
not one of first impression, I would always follow the relevant Supreme Court prece- 
dent. 

In the situation where a controversy is that of first impression, one must first and 
foremost determine if it is really and truly novel and actually a case of first impres- 
sion. Once I had determined that it truly is a case of first impression, I would first 
of Edl afford the statute the presumption of constitutionality. I would begin (and gen- 
erally end) my analysis by comparing the statute to the plain language of the rel- 
evant constitutional provision. 
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Question 11. la your view, what are the sources of law and methods of interpreta- 
tion used in reaching the Court’s judgment in the following cases? How does the use 
of these sources of law impact the scope of the judicial power and the federed gov- 
ernment’s power under Article m? 

Answer, a. Griswold v. Connecticut, 381 U.S. 479 (1965). 

The statue at issue in Griswold was a Connecticut law which forbade the use of 
contraceptives (and made this use a criminal offense); the statute also forbade the 
aiding or counseling of others in their use. The defendants were convicted of coun- 
seling married persons in the use of contraceptives. The majority opinion found that 
several of the Bill of Rights guarantees protert the privacy interest and create a “pe- 
numbra” or “zone” of privacy. 

In Griswold, The Court looked beyond the plain language of the Bill of Rights to 
issue its ruling. 

b. Alden v. Maine, 119 S. Ct. 2240 (1999). 

In Alden, the Supreme Court held that Congress had no constitutional authority 
to force the Meiine courts to hear the workers’ suit, even though that suit was based 
upon a federal right that Congress had authority to confer upon the workers. 

The Court aclmowledged tmt it had to look beyond the plain language of the 
Eleventh Amendment m order to reach its decision. 

Question 12. Compare the following cases with respect to their fidelity to the text 
and original intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’ power and on the federal government’s power com- 
pared with the power of state governments. 

Answer a. Wickard v. Filburn, 317 U.S. Ill (1942). 

Wickard involved the Agricultural Adjustment Act of 1938, which permitted the 
Secretary of Agriculture to set ouotas for the raising of wheat on every farm in the 
cotmtry. The Act allowed not only the setting of quotas on wheat that would be sold 
interstate and intrastate, but also quotas on wheat which would be consumed on 
the ve^ farm where it was raised. In Wickard, the Court upheld the Act, even as 
it ajpphes to home-grown and consumed wheat. 

Wickard is considered probably the furthest the Court has ever gone in sustaining 
Commerce-Clause powers, at least in the economic, as opposed to the police power, 
area. 

b. United States v. Lopez, 514 U.S. 549 (1995). 

In U.S. V. Lopez, the Supreme Court considered a challenge to the Gun-Free 
School 2k)nes Act of 1990, in which Coi^ress made it a federal crime “for any indi- 
vidual knowingly to possess a firearm at a place that the individual knows, or has 
reasonable cause to believe, is a school zone.” The Court struck down the statute, 
holding that in order to be regulated, Em activity must “substantially Eiffect” inter- 
state commerce. The majority concluded that the possession of gims in schools had 
not been demonstrated to “substantiedly affect” interstate commerce. 

Lopez stands in contrast to Wickard and is known to be the first time in decades 
a federal statute was invalidated on the grounds that it was beyond Congress’ Com- 
merce power. 

Question 13. What role does the division of power between the national ^vem- 
ment and state governments play in our federal system? What impact does tlus divi- 
sion have on the liberty of the individual and the power of federal judges? Assess 
the impact of the following cases on the division of power between national and 
state governments. 

Answer, a United States v. Lopez, 514 U.S. 549 (1995). As noted, Lopez reflects 
an instance in which the Supreme Court invahdated a Congressional enactment on 
the grounds that it was beyond Congress’ Commerce power. GeneraUy speaking, this 
case reflects the courts limiting the power of the federal government. 

b. Printz v. United States, 521 U.S. 898 (1997). Printz v. United States stands for 
the proposition that the Congress may not legislate in a way that conscripts state 
executive-branch personnel to perform even mmisterial functions. In Printz, the Su- 
preme Court interpreted the Tenth Amendment and restricted the power of the fed- 
eral government. 

c. Mden v. Maine, 119 S. Ct. 2240 (1999). Alden v. Maine blocks Congress from 
forcing the states to hear damage suits ag;ainst themselves in state courts, even on 
federally-created claims. This case stands for the proposition that the states have 
full sovereign immunity from any private suit in the state’s own courts seeking 
damages for the state’s violation of federal law. In this respect, the case enhances 
the power of state governments. 

d. Baker v. Carr, 369 U.S. 186 (1962). Baker v. Carr held that the constitu- 
tionality of legislative apportionment schemes is not a political question. The Court 
concluded that the claim, which was that the apportionment of the Tennessee Legis- 
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lative Assembly violated the Equal Protection Clause, did not present a politic^d 
question. In tins respect the Baker decision, in certain ways, restricted the power 
of state legislatures. 

e. Shaw v. Reno, 509 U.S. 630 (1993). Shaw v. Reno is a prominent legislative 
districting case. In Shaw, the Court ruled that strict scrutiny should be applied to 
any districting plan that relies on race. In this respect, Shaw restricted the power 
of state legislatures to district using race as a factor. 

The above discussed cases viewed together demonstrate that the division of power 
between the federal government and the state governments is very significant under 
our federal system. Generally speakir^, the impact of this division on the hberty 
of the individual has been enhanced. These cases concentrate on the authority of 
Congress to affect states’ rights. In conclusion, the rights of states can be the subject 
of federal law where the Constitution allows or the states consent. 


Responses of Kermit E. Bye to Questions From Senator Thurmond 

Question 1. Mr. Bye, I noticed that you have been active in the leadership of the 
American Bar Association. What is your view of the ABA taking positions on con- 
troversial social policy issues, such as trigger locks on handguns? 

Answer. I have opposed efibrts of those within the American Bar Association who 
advocate taking positions on controversial social policy issues. My belief is that the 
ABA is most effective at serving its members when its focus is limited to the core 
principles upon which it was founded, which include educating members regarding 
substantive legal matters, improving the justice system, providing meaningful con- 
tinuing legal education, promoting protessionahsm, and providing mechanisms 
throi^h which the dehveiy of legal services and access to the justice system is made 
readily available to all citizens. 

Question 2. Mr. Bye, do you have any personal objections to the death penalty 
that would cause you to be reluctant to impose or uphold a death sentence? 

Answer. No. I have no personal objections to the death penalty that would prevent 
me from upholding a death sentence. 

Question 3. Mr. Bye, as you know, the sentencing of criminal defendants in Fed- 
eral court is conducted under the Federal Sentencing Guidelines. Some argue that 
the Gtudelines do not provide enough flexibility for the sentencing judge. What is 
your view of the Federal Sentencing Guidelines and their apphcation? 

Answer. It is the responsibility of the Congress to determine what the Federal 
Sentencing Guidelines shall contain. It is the obligation of tie Federal Judiciary to 
apply those Guidelines as mandated by the Congress. The Guidelines were enacts 
to provide uniformity, predictability, consistency, and to promote fairness. If I am 
fortunate enough to be confirmed as a Circuit Judge, I would, of course, follow the 
Federal Sentencing Guidelines. 


Responses of Kermit E. Bye to Questions From Senator Smith 

Question 1. Article II, Section 2, of the Constitution states that the President shall 
have the power to appoint federal judges with “the advice and consent” of the Sen- 
ate. As a member of the United States Senate, I believe it is important to receive 
answers from judicial nominees to questions on Constitutional matters. Do you be- 
lieve this is a legitimate desire on my part? 

Answer. Yes. 

Question 2. What is the purpose of the United States Senate in holding hearings 
on nominees for the federal bench? 

Answer. The Sermte holds hearings under Article 2, Section 2, of the Constitution 
to provide the advice and consent to the President in appointing judges of the Su- 
preme Court and of such inferior courts as the Congress may by law determine and 
estabUsh. The proper focus of such inquiry should be to determine if a nominee has 
the r^uisite character and judicial temperament and will follow applicable prece- 
dent irrespective of personal views and opinions. 

Question 3. Do you have opinions on Constitutional matters, and do you feel that 
it is appropriate for the White House and the Senate to seek to understand those 
opinions prior to your nomination and confirmation? 

i^iswer. I beheve it is appropriate for the "W^te House and the Senate to seek 
to inquire whether a nominee will follow applicable precedent irrespective of per- 
sonal views and opinions. 
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Question 4. Are there any questions that you feel are off limits for a Senator to 
ask? 

Answer, ^nators may ask any questions of judicial nominees. Judicial nominees 
have an obligation to respond to questions in a manner that will not lead litigants 
to be concerned that a nominee has prejudged a particular matter. 

Question 5. If a U.S. District Court Judge or U.S. Court of Appeals Judge con- 
cludes that a Supreme Court precedent is flatly contrary to the Constitution, are 
there any circumstances under which the Judge may refuse to apply that precedent 
to the case before him or her? 

^swer. No, xmder our judicial system, there are no circmnstances under which 
a judge may refuse to apply Supreme Court precedent to a case pending before Viim 
or her. 

Question 6. Are you familiar with the case of Dred Scott v. Sand ford? 

Answer. Yes, I am familiar with the case of Dred Scott v. Sandford. 

Question 7. K you were a Supreme Court Justice in 1866, what would you have 
held in Dred v. Sandford, 60 U.S. (19 How.) 393? 

Answer. It is not possible to know how I mi gh t have ruled in the Dred Scott deci- 
sion which was issued 143 years ago. The position for which I am being considered 
requires me to follow existing binding precedent Subsequent amendment of the 
United States Constitution nullified that Court decision. If confirmed as an appel- 
late judge, I would, of course, follow prevailing Supreme Court precedent. 

Question 8. In Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856), the court 
apparently held, as you well know, there were e%ht separate opinions in the case, 
that black slaves were not citizens of the United States. How should that precedent 
be treated by the courts today? 

itoswer. Because of constitutional amendments, the Dred Scott decision is not ju- 
dicial precedent toady. Since the case is not judicial precedent, it cannot be consid- 
ered as such by the lower courts. 

Question 9. If you were a judge m 1857, would you have been botmd by your Oath 
and would you have been mandated to follow the binding precedent of Dred Scott 
v. Sandford, 60 U.S. (19 How.) 393 (1856)? 

Answer. I would have been obligated to follow that binding precedent of the time 
no matter what my personad views to the contrary may have been. 

Question 10. Are you familiar with the case of Plessy v. Ferguson? 

Answer. Yes, I am familiar with the case of Plessy v. Ferguson. 

Question 11. If you were a Supreme Court Justice in 1896, what would you have 
held in Plessy v. Ferguson, 163 tJ.S. 539 (1896)? 

Answer. It is not possible to know how I might have ruled in the Plessy v. Fer- 
guson decision which was issued 103 years ago. The issue has since been resolved 
m 1954 by the Stmreme Court in Brown v. Board of Education. If I am fortunate 
enough to be confirmed as an appellate court judge, I would follow the bindii^ 
precedent as set forth in Brown v. Board of Education. 

Question 12. In Plessy v. Ferguson, 163 U.S. 539 (1896), a majority of the court 
held as not a violation of the Fourteenth Amendment to the Constitution a Lou- 
isiana statute which provided that all railway companies provide “equal but sepa- 
rate accommodations” for black and white passengers, imposing c riminal penalties 
for violations by railway officials. How should that precedent be treated by the 
Courts? 

Answer. The Plessy v. Ferguson decision is not good law and should not be consid- 
ered as precedent. 

Question 13. Are you familiar with the case of Brown v. Board of Education? 

Answer. Yes, I am familieir with the case of Brown v. Board of Education. 

Question 14. If you were a Supreme Court Justice in 1954, what would you have 
held in Brown v. Board of Education, 347 U.S. 483 (1954)? 

Answer. It is not possible to know how I might have ruled in the Brown v. Board 
of Education decision which was issued 45 years ago I note that Brown v. Board 
of Education was a imanimous decision of the United States Supreme Court and 
continues to be goM law to this day. If I am fortunate enough to be confirmed as 
an appellate court judge, I would follow this binding precedent. 

Question 15. In Brown v. Board of Education, 347 U.S. 483 (1964), the court held 
that the segregation of children in public schools solely on the basis of race, even 
though the physical facilities and oUier tangible factors may be equal, deprive the 
children of the minority ^up of equal educational opportunities contrary to the 
protections contained within the Fourteenth Amendment to the Constitution. How 
should that precedent be treated by the Courts? 
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Aaswer. The Brown decision must be followed by the lower courts, as it is binding 
judicial precedent. 

Question 16. Are you familiar with the case ot Roe v. Wade? 

Answer. Yes, I am familiar with the case of Roe v. Wade. 

Question 17. Jf you were a Supreme Court Justice in 1973, what would you have 
held in Boe V. Wade, 410 U.S. 113 (1973)? 

Answer. It is not possible to know how I might have ruled in the Roe v. Wade 
decision which was issued 26 years ago. I note, however, that the Roe v. Wade deci- 
sion has been modified by Planned Parenthood v. Cas^ (505 U.S. 833 (1992)). Casey 
held the restrictions on abortion are to be upheld as long as there is not an undue 
burden placed upon that right. As an Eighth Circuit- Judge, should I be privileged 
to be confirmed and serve, I would be bound to apply famding precedents carefully 
and consistently. As an appellate judge, I would be bound to follow such binding 
precedent of the United States Supreme Court irrespective of my own personal pref- 
erence. 

Question 18, In Roe v. Wade, 410 U.S. 113 (1978), the court held that a Texas 
statute which proscribed an abortion except when necessary to save the life of the 
mother was a violation due process clause of the Fourteenth Amendment as an un- 
justified deprivation of liberfy. Do ^ou agree with the legal reasoning of the holding 
or of the Justice Rehnquist dissent in that case? 

Answer. As an appellate judge I am required to follow binding Supreme Court 
precedent with regard to all matters. Since Casepr is currently the prevailing prece- 
dent on this matter, I would, of course, comply with that decision. 

Question 19. I understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of abortion? 

Answer. As a prospective Circuit Court Judge, I am not allowed to permit my per- 
sonal view on the issue of abortion to enter into my deliberative function as a judge. 
In terms of the position for which I am being considered as an appellate jimge, I 
am bound to follow the binding judicial precedent that currently exists. If I should 
be afforded the privilege of serving as a Circuit Court Judge, upon Senate confirma- 
tion, I win faithfully apply the law as the United States Supreme Court has laid 
it down, whatever the precedent of that Court might be at that particular time. Not 
allowing such personal views to enter the decision making process is the strength 
of our appellate court system. My personal views on any subject area cannot and 
will not have any effect whatsoever. 

Question 20. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the death ^nalty? 

Answer. In Gregg v. Georgia, the United States Supreme Court determined that 
the death penalty is constitutional. I would follow that binding precedent. If I 
should be afforded the privilege of serving as a Circuit Court Judge, upon Senate 
confirmation, I will faitmuUy apply the law as the United States Supreme Court has 
laid it down, whatever the prec^ent of that Court mi^t be at that particular time. 
Not allowing such personal views to enter the decision making process is the 
strength of our appellate court system. My personal views on any subject area can- 
not and will not have any effect whatsoever. 

Question 21. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the Second Amendment to the Constitution? 

Answer. The Second Amendment states that “a well-regulated militia being nec- 
essary to the security of a free state, the right of the people to keep and bear arms 
shall not be infringed.” The Second Amendment has been ratified as part of the Bill 
of Eights of the United States Constitution, as such it is the supreme law of the 
land. 

I note that the position for which I am being considered requires me to follow ex- 
isting bmdmg precedent which I would be obligated to and wo\ild do. If I should 
be afforded the privilege of serving as a Circuit Court Judge, upon Senate confirma- 
tion, I will faithfully apply the law as the United States Supreme Court has laid 
it dow, whatever the precedent of that Court might be at the particular time. The 
requirement that personal views not affect the judicial decision making process is 
the strength of our appellate court system. My personal views on any subject area 
cannot and will not have any effect whatsoever. 

With respect to this and adl other issues, I would comply with the text of the Con- 
stitution and any relevant Supreme Court precedent if I am fortunate enough to be 
confirmed as a Circuit Court Judge. 

Question 22. In Planned Parenthood v. Casey, (505 U.S. 833 (1992)) the Supreme 
Court held that the government interest in preserving life must be balanced against 
a mother’s right of privacy and access to abortion which may not be unduly bur- 
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dened. Do you believe the “right to privacy” includes the right to take away the life 
of an unborn child? 

Answer. Planned Parenthood v. Casey, is the controlling law r^arding this mat- 
ter. If I should be, afforded the privilege of serving as a Circuit Court Judge, upon 
Senate confirmation, I will faithfully apply the law as the United States Supreme 
Court has laid it down, whatever the precMent of that Court mi^t be at that par- 
ticular time. The requirement that personal views not affect the judiciad decision 
making process is the strength of our appellate court system. My personal views on 
any subject area cannot and will not have any effect wliatsoever. 

Question 23. Again, I xmderstand the state of the law on the Supreme Court’s in- 
terpretation on the issue of abortion, but I am interested in your personal beliefs 
on the issue, do you personally believe tkat an unborn child is a human being? 

Answer, if I should be afforded the privilege of serving as a Circuit Court Judge, 
upon Senate confirmation, I will faithfully apply the law as the United States Su- 
preme Court has laid it down, whatever the precedent of that Covirt mi^t be at 
that particular time. The requirement that personal views not affect the judicial de- 
cision making process is the strength of our appellate court system. My personal 
views on any subject area cannot and will not have any effect whatsoever. 

Question 24. Do you believe that the death penalty is Constitutional? 

Answer. Yes, The United States Supreme Court has clearly so held in the case 
of Gregg V. Georgia, 628 U.S. 153 (197^. 

Question 25. If you were a Supreme Court Justice under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer. The Supreme Court does have that authority and has articulated specific, 
limited circumstances in which it can reverse itself. As an appellate court judge 1 
would, of course, never attempt to overrule Supreme Court precedent and am bound 
to faithfully apply all Supreme Court precedents. If I were a Supreme Court Justice, 
and believe that consideration should be given to overruling a precedent of the 
Court, I would follow the analysis set forth in Agostini v. Felton, 117 S. Ct. 1997 
(1987). 

Question 26. Do you consider legislative intent and the testimony of elected offi- 
cials in debates leading up to passage of an act? And what weight do you give legis- 
lative intent? 

Answer. The plain language of the statute is controlling and must first be consid- 
ered. If the plaun meaning is unclear, courts should look to applicable precedent or 
to analogous cases so as to understand the issue and its possible resolution. Where 
there is no clear langimge, the court should look to an relevant judicial precedent 
interpreting the provision on the Constitution or statute that is at issue. Under Su- 
preme Court precedent, legislative intent may be factored in under the right cir- 
cumstances. Reliemce on committee reports would be preferable to reliance on any 
individual legislator’s statements. In general, according to Supreme Court prece- 
dent, care should always be exercised when referencing legislative history. 


Responses of George B. Daniels to Questions From Senator Hatch 

Question 1. Supreme Court precedents are binding on £dl lower Federal courts and 
Circuit court precedents me bmding on the district courts within the particular cir- 
cuit. Are you committed to following the precedents of higher courts faithfully and 
giving them full force and effect, even if you personally disagree with such prece- 
dents? 

Answer. I am fully committed to following the precedents of higher courts faith- 
fully and giving them full force and effect, even if I personally were to disagree with 
such precedents. 

Question 2. How would you rule if you beheved the Supreme Court or the Court 
of Appeals had seriously erred in rendering a decision? Would you nevertheless 
apply that decision or your own best judgment of the merits? Take for example the 
Supreme Covirt’s recent decision in tiie City of Boeme v. Flores where the Court 
struck down the Religious Freedom Restoration Act. 

Answer. Even where a judge believed the Supreme Court or the Court of Appeals 
had seriously erred in rendering a decision, it would stiU be a judge’s obligation to 
foUow and apply that decision as binding judicial precedent unless and until it is 
reversed or overruled by the Supreme Court. 

Question 3. Please state in detail your best independent legal judgment. Irrespec- 
tive of existing judicial precedent, on the lawfulness under the Equal Protection 
Clause of the 14th Amendment and Federeil civil rights laws, of the use of race, gen- 
der or national origin-based preferences in such areas as employment decisions uiir- 
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ing, promotioii, or layofis), coUe^ admissions, and scholarship awards and the 
awarding of government contracts? 

Answer. All governmental action based on race should be subjected to detailed ju- 
dicial inquiry under the strictest judicial scrutiny. Race, g^nd^ or national or^m- 
based action must be necessary to further a compelling governmental interest, and 
is within constitutional constraints only if it satisfies the narrow tailoni^ test set 
out by the Supreme Court. 

Question 4. Are you aware of the Supreme Court’s decision in Adarand v. Pena 
and the Court’s earlier decision in Richmond v. J.A. Crosson, CoJ If so, please ex- 
plain to the Committee your understanding of those decisions, and their holdings 
concerning the use of race to distribute government benefits, or to make government 
contracting or hiring decisions. 

Answer. The Supreme Court held in Adarand v. Pena and Richmond v. JA. 
Crosson, Co., that all racial classifications, imposed by federal, state or local govern- 
ment must be analyzed by a reviewing court under strict scrutiny. Racial classifica- 
tions must serve a compelling governmental interest, and must be narrowly tailored 
to further that interest. 

Question 5. Regardless of your personal feelings on these issues are you com- 
mitted to following precedent of higher courts on equal protection issues? 

Answer. I am imly committed to following precedent of higher courts on equal 
protection issues. 

Question 6. Do you have any legal or moral beliefs which would inhibit or prevent 
you from imposing or upholdmg a death sentence in any criminal case that might 
come before you as a federal jut^? 

Answer. I have no legal or moral beliefs which would inhibit or prevent me from 
imposing or upholding a death sentence in any criminal case that might come before 
me as a federm judge. As a New York State Supreme Court Justice, I am currently 
one of six judges in New York Coun^ trained and administratively designated for 
random assignment of capital cases. It is presently the law in New York State and 
I hold no personal views or beliefs that would interfere with my obligation to uphold 
and enforce the law. 

Question 7. Do you believe that 10, 15 or even 20 year delays between conviction 
of a capital offender and execution is too long? Do you believe that once Congress 
or a state legislature has made the policy decision that capital punishment is appro- 
priate that the federal courts should focus on resolving capital cases fairly and expe- 
ditiously? 

Answer. Unnecessary emd lengthy delay following a conviction and a sentence of 
death in a capifrd case is inappropriate. It can undermine public confidence in the 
judicial system and prolong tne suffering of victims’ families. Habeas Corpus and 
appellate review in capital cases should be thorough, expeditious, with sax appro- 
priate point of finality of review. 

Question 8. What authorities may a federal judge legitimately use in determining 
the legal effect of a statute or constitutional provision? Discuss how the use of each 
of these authorities is consistent with the exercise of the Article HI judicial power? 

Answer. A judge should first look at the language and plain meaning of the rel- 
evant statute or constitutional provision. Then a judra should look to controlling Su- 
preme Court or Court of Appeals precedent. Only where the language and meaning 
of a statute are unclear or ambiguous should a judge then attempt to seek further 
guidance firom reflections or legislative intent. However, before relying upon re- 
corded comment or commentary, a judge should satisfy himself or herself that it 
tnily represents the consensus of the majority of the lawmakers. The use of each 
one of mese authorities is consistent wifii the exercise of the Article HI judicial 
power to apply and interpret the law, and not make law. 

Question 9. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutions right not previously upheld by a court: 
(1) interpretation of the plain meaning of the text and original intent of the Framers 
of the Constitution; (2) discernment of the “community’s interoretation” of constitu- 
tional text, see William J. Brennan, The Constitution of the United States; Contem- 
porary Ratification, Text and Teaching Symposium, Georgetown University (October 
12, 1985); and (3) ratification of an amendment under Article V of the Constitution. 
Assess the impact of each approach on the judicial power provided by Article III of 
the Constitution? 

Answer. A judge shoidd be extremely cautious when considering upholding a 
claim based on a constitutional right not previously upheld by a court. True cases 
of first impression without controlling precedent are very rare. Examining the plain 
meanit^ of the text of the Constitution is consistent with the judicial power pro- 
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vided by Article III of the Constitution. Althou^ I have not read Justice Brennan’s 
comment’s on the "community’s interpretation” of constitutional text, I am unaware 
of such an approach which is consist^t with Article HI judicial powers. Rat^cation 
of an amendment to the Constitution to create new constitutional rights is expressly 
provided for in the Constitution. 

Question 10. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer. A challenge of the constitutionality of a statute should be analyzed by 
first examining the statute in light of the language and plain meaning of the Con- 
stitution, and then by applying binding Supreme Court or Court of Appeals prece- 
dent. An act of Congress shoidd otherwise be afforded a presumption of constitu- 
tionality, unless in a case of first impression the statute is clearly in violation of 
the plain language and meaning of a constitutionad provision. 

Question 11. In. your view, what are the sources of law and methods of interpreta- 
tion used in reaching the Court’s judgment in the following cases? How does the use 
of these sources of law impact the scope of the judicial power and the federal gov- 
ernment’s power under Article HI? Griswold v. Connecticut, 381 U.S. 479 (1965); 
Alden Maine, 119 S. Ct. 2240 (1999). 

Answer. In Griswold v. Connecticut, the Supreme Court held that a Connecticut 
statute forbidding the use of contraceptives unconstitutionadly intruded upon the 
right of marital privacy. The Court rul^ that while certain rights are not expressly 
included in the First Amendment, their existence is necessary in making the ex- 
press guarantees fully meaningful. 

In Alden v. Maine, the Supreme Court held Congress lacked power under Article 
I of the Constitution to abrogate the sovereign immunity of states from suits in both 
state and Federal courts. The Court ruled that states’ immunity from suit is a fun- 
damental aspect of the sovereignty which the states enjoyed before ratification of 
the Constitution, and that the bare text of the Eleventh Amendment is not an ex- 
haustive description of the states’ constitutional immunity from suit. 

Question 12. Compare the following cases with respect to their fidelity to the text 
and original intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’ power and on the Federal Government’s power com- 
pared with the power of state governments. A. Wickard v. Filbum, 317 U.S. Ill 
(1942); B. United States v. Lopez, 514 U.S. 549 (1995). 

Answer. In Wickard v. Wilburn, the Supreme Court held that the commerce power 
is not confined in its exercise to the regulation of commerce among the states. It 
extends to those intrastate activities which so affect interstate commerce, or the ex- 
ertion of the power of Congress over it, as to make regpulation of them appropriate 
means to the attainment of a legitimate end, the efiective execution of the granted 
power to regulate interstate commerce. Since no form of state activity can constitu- 
tionally thwart the regulatory power granted by the commerce clause to Congress, 
the reach of that power extends to those intrastate activities which in a substwtud 
way interfere with or obstruct the exercise of the granted power. 

In United States v. Lopez, the Supreme Court ruled that the Gun Free Zones Act 
of 1990 exceeded Congress’ commerce clause authority where the statute did not 
regulate a commercial activity or contain a requirement that the possession of the 
firearm be connected in any way to interstate commerce. Distin^shing Wickard v. 
Filburn, the Court ruled that the provision at issue was "a c rimin al statute that 
by its terms has nothing to do with “commerce” or any sort of economic enterprise, 
however broadly one might define those terms.” 514 U.S. at 561. 


Responses of George B. Daniels to Questions From Senator Smith 

Question 1. Article II, Section 2 of the Constitution states that the President shall 
have the power to apwint federal judges with the advice and consent of the Senate. 
As a member of the United States Senate, I believe it is important to receive an- 
swers from judicial nominees to questions on Constitutional matters. Do you believe 
this is a legitimate desire on my part? 

Answer. It is a lemtimate desire on the part of a Senator to question whether a 
judicial nominee holds personal opinions on constitutional matters which m^ht 
interfere with a judge’s responsibility to follow the Constitution and binding judicial 
precedent. 

Question 2. What is the purpose of the United States Senate in holding hearings 
on nominees for the federal bench? 
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Answer. The purpose of holding hearings is to determine whether a nominee for 
the federal bench possesses the qualifications and fitness for judicial appointment. 

Question 3. Do you have opinions on Constitutional matters, and do you feel that 
it is appropriate for the White House and Senate to seek to understand those opin- 
ions prior to your nomination and confirmation? 

.^swer. It is appropriate for the White House and Senate to seek to understand 
opinions a nominee might have which could interfere with one’s responsibUity to fol- 
low the Constitution and binding judicial precedent. 

Question 4. Are there any questions that you feel are off limits for a Senator to 
ask? 

Answer. The Constitution places no express limitation on the scope auid nature 
of the Senate’s inquiry regarding a judidm nominee’s qualifications and fitness for 
judicial appointment. 

Question 5. If a U.S. District Court Judge or U.S. Court of Appeals judge con- 
cludes that a Supreme Court precedent is flatly contrary to the Constitutmn are 
there any circumstances under which the Judge may refuse to apply that precedent 
to the case before him or her? 

Answer. A judge of the inferior federal courts has an obhgation to apply Supreme 
Court precedent even where his or her opinion is to the contrary. 

Question 6 . Are you famiUar with the case of Dred Scott v. Sandford? 

Answer. Yes. The Supreme Court in Dred Scott v. Sandford held that black slaves 
were not citizens of the United States who had concomitant rights which could form 
the basis of a lawsuit in federal court. 

Question 7. If you were a Supreme Court Justice in 1856, what would you have 
held in Dred Scott v. Sandford, 60 U.S. (19 How.) 393? 

Answer. As a Supreme Court Justice, I would have been constrained to rule con- 
sistent with the legal rights provided by the language of the Constitution. 

Question 8. In Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856), the court 
apparently held, as you well know there were eight separate opinions in the case, 
that black slaves were not citizens of the United States. How should that precedent 
be treated by the courts today? 

Answer. Subsequent to the decision in Dred Scott v. Sandford, amendments to the 
Constitution have nullified its legal force and effect. 

Question 9. If you were a judge in 1857, would you have been bound by your Oath 
and would you have been maiidated to follow the binding precedent of Dred Scott 
V. Sandford, 60 U.S. (19 How.) 163 U.S. 539 (1896)? 

Answer. Regardless of the times or nature of the ruling, a judge is bound by his 
oath and mandated to follow binding Supreme Court precedent. 

Question 10. Are you familiar with the case of Plessy v. Ferguson? 

Answer. Yes. The Supreme Court in Plessy v. Ferguson, held that “sepeuate but 
equal accommodations” for blacks and whites did not violate the equal protection 
clause of the 14th amendment to the Constitution. 

Question 11. If vou were a Supreme Court Justice in 1896, what would you have 
held in Plessy v. Ferguson, 163 U.S. 539 (1896)? 

Answer. As a Supreme Court Justice, I would have been constrained to rule con- 
sistent with the legal rights provided by the language of the Constitution. 

Question 12. In Plessy v. Ferg^on, 163 U.S. 539 (1895), a majority of the court 
held as not a violation of the Fourtwnth Amendment to the Constitution a Lou- 
isiana statute which provided that edl railway companies provide “equal but sepa- 
rate accommodations’’ for black and white passengers, imposing criimnal penalties 
for violations by railway offldjils. How should that precedent be treated by the 
Courts? 

Answer. The Supreme Court specificaUy overruled Plessy v. Ferguson in Brown 
V. Board of Education, eliminating its legal force and effect as binding precedent. 

Question 13. Are you famiUar with the case of Brown v. Board of Education? 

Answer. Yes. The Supreme Court in Brown v. Board of Education held (hat the 
“separate but equal” doctrine accepted in Plessy v. Ferguson was a violation of the 
equal protection clause of the 14th amendment to the Constitution. 

Question 14. If you were a Supreme Court Justice in 1954, what would you have 
held in Brown v. Board of Education, 347 U.S. 483 (1954)? 

Answer. As a Supreme Court Justice, I would have been constrained to rule con- 
sistent with the legal rights provided by the language of the Constitution. 

Question 15. In Brown v. Board of Education, 347 U.S. 483 (1954), the court held 
that the segregation of children in public schools solely on the basis of race, even 
though the physical facilities and omer tangible factors may be equal, deprive the 
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children of tiie minority group of equal educational opportunities contrary to the 
protections constrained within the Fourteenth Amendment to the CoMtitution. How 
should that precedent be treated by the Courts? 

Answer. The Supreme Court decision in Brown v. Board of Education continues 
to have full force and effect as binding precedent. 

Question 16. Are you familiar with the case at Roe v. Wade? 

Answer. Yes. The Supreme Court in Roe v. Wade, held that a State law pro- 
scribing abortion was a violation of the due process clause of the 14th amendment 
to the Constitution. 

Question 17. IS you were a Supreme Court Justice in 1973, what would you have 
held in Roe v. Wade, 410 U.S. 113 (1973)? 

Answer. As a Supreme Court Justice, I woidd have been constrained to rule con- 
sistent with the legal rights provided by the language of the Constitution. 

Question 18. In R(^ v. Wade, 410 U.S. 113 (1973), the court held that a Texas 
statute which proscribed an abortion except when necessary to save the life of the 
mother was a violation due process clause of the Fourteenth Amendment as an un- 
justified deprivation of liberfy? Do you agree with the legal reasoning of fte holding 
or of the Justice Rehnquist dissent in that case? 

Aiaswer. As a judge of the inferior federal courts, I would not have the discretion 
to agree or disagree with the United States Supreme Court. A majority opinion of 
the court is binding precedent which a judge is mandated to follow. A dissenting 
opinion by a member of the minorily is not. 

Question 19. I imderstand that Supreme Court precedent, but what is your per- 
sonal view on the issue of abortion? 

Answer. I hold no personal view on the issue of abortion which would interfere 
with my obligation to faithfully follow the Supreme Court precedent. 

Question 20. We imderstand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the death penalty? 

Answer. I hold no personal view on (he issue of death penalty which would inter- 
fere with my obligation to faithfully follow the Supreme (jourt precedent. 

Question 21. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the Second Amendment to the Constitution? 

Answer. I hold no personal view on the issue of the Second Amendment to the 
Constitution which would interfere with my obligation to faithfully follow the Su- 
preme Court precedent. 

Question 22. In Planned Parenthood v. Casey, (505 U.S. 833 (1992)) the Supreme 
Court held that the ^vemment interest in preserving life must be b^anced against 
a mother’s right of privacy and access to abortion which may not be unduly bur- 
dened. Do you believe that “right to privacy” includes the right to take away the 
life an unborn child? 

Answer. I hold no views concerning the right to privacy or abortion which would 
interfere with my obligation to faithfully follow the Supreme Court precedent. 

Question 23. Again, I understand the state of the law on the Supreme Court’s in- 
terpretation on (he issue of abortion, but I am interested in your personal beliefs 
on the issue. Do you personally believe that an imbom child is a human teing? 

Answer. I respect the fact that many individuals have strongly held and differing 
personal beliefs on this and other matters of pubhc concern. As a judge, I look solely 
to the Supreme Court of the United States to dictate my judicial decisions on these 
constitutional issues. I hold no personal view, and am careful not to express a per- 
sonal opinion, which might undermine public confidence in my ability to fairly and 
impartially decide cases and controversies that may come before me for resolution. 

Question 24. Do you believe that the death penalty is Constitutional? 

Answer. The Supreme Court has ruled that the death penalty is constitutional. 
I hold no views or beliefs that would interfere with my obligation to follow binding 
Supreme Court precedent by upholding and enforcing (he law. 

Question 25. If you were a Supreme Court Justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer. Although Supreme Court adherence to precedent is not rigidly required 
in a constitutional case, any departure from the doctrine of stare decisis demands 
special justification. As the Supreme Court held in Agostini v. Felton, 521 U.S. 203 
(1997), a Supreme Court Justice should vote to overrule existing precedent where 
(1) a prior decision’s underpinnings have been eroded by subsequent decisions of the 
Court; (2) a later development of constitutional law is a basis for overruling a deci- 
sion; (3) development of constitutional law since the case was decided has implicitly 



479 

or explicitly left it behind as a mere survivor of obsolete constitutional thinking, 521 
U.S. at 236. 

Question 26. Do you consider legislative intent and the testimony of elected offi- 
cials in debates leading up to the passage of an act? And what weight do you give 
legislative intent? 

Answer. A Ju^e should, in the first instance, rely on the plain language Eind 
meaning of statutes. Only where the language and meaning are uncleM or amb^- 
uous, should a judge then attempt to seek further guidance from reflections of lems- 
lative intent, such as committee hearings, reports and floor debates. However, be- 
fore relying upon recorded comment or commentary, a judgp should satisfy himself 
or herself that it truly represents the consensus of the majority of the lawmakers. 


Responses of George B. Daniels to Questions From Senator Thurmond 

Question 1. Judge Daniels, let me ask your opinion of Federal Ride of Civil Proce- 
dure 11. As you are aware, this rule permits federal judges to impose sanctions 
against attorneys for unwarranted claims or presentations made in meir pleadings. 
Some say this rule is an important tool for judges, while others believe it discour- 
ages litigants from testing the boundaries of existing law. What is your opinion of 
Rule 11? 

Answer. The purpose of Rule 11 is to deter litigation abuses by giving the court 
the discretion to impose sanctions for violation of the rule. It is not intended to chill 
an attorneys enthusiasm or creativity in pursuing factual or legal theories. As with 
any area within the sound discretion of the court, the effectiveness of Rule 11 de- 
pends significantly on how it is utilized by each individual judge. A judge is given 
the necessary flexibility to deal with Rule 11 violations. The court has the discretion 
to determine when sanctions are appropriate, their nature and severity, and the 
ability to tailor sanctions to the particular facts of each case. Rule 11 can serve as 
an imixjrtant tool for judges without discouraging legitimate aggressive and zealous 
advocacy if it is judiciously utilized by the court only in those circumstances where 
sanctions are clearly warranted. 

Question 2. Judge Daniels, do you have any personal objections to the death pen- 
alty that would cause you to be reluctant to impose or uphold a death sentence? 

Answer. I have no personal objections to the death penalty that would cause me 
to be reluctant to impose or uphold a death sentence. As a New York State Supreme 
Court Justice, I am currently one of six judges in New York County trained and 
administratively designated for random assignment of capital cases. It is presently 
the law in New York State and I hold no personal views or beliefs that would inter- 
fere with my obligation to uphold and enforce the law. 

Question 3. Judge Daniels, as you know, the sentencing of criminal defendsints in 
Federal Court is conducted under the Federal Sentencing Guidelines. Some arme 
that the Guidelines do not provide enough flexibility for the sentencing judge. What 
is your view of the Federal Sentencii^ Guidelines and their application? 

Answer. Through the Comprehensive Crime Control Act of 1984, Congress created 
the United States Sentencing Commission to promulgate sentencing guidelines in 
an effort to achieve honesty, uniformity and proportionality in sentencing. As a fed- 
eral prosecutor from 1983-1989, 1 worked thiouOT their implementation and devel- 
opment. Moreover, as a New York State judge, I have imposed sentence under our 
state’s structure of mandatory cninimnm sentences for violent offenses, second and 
persistent felony offenders, and certain drug offenses. The sentencing guidelines 
provide a sentencing range within which a judge may exercise sentencing discretion, 
and provides for departure by the judge outside that range where a particular case 
presents atypical features. I have a thorough understanding of their application and 
am fully prepared to impose sentence consistent with the federal sentencing guide- 
lines. 


Responses of Joel A Pisano to Questions From Senator Hatch 

Question 1. Supreme Court precedents are binding on all lower federal courts and 
Circuit Court precedents are binding on the district courte within the parfeutar cir- 
cuit. Are you committed to following the precedents of hi^er co^s faithfully and 
giving them full force and effect, even if you personally disagree with them? 

Answer. I am committed to following the precedents of hi^er courts. 

The doctrine of stare decisis has been the cornerstone of our jurisiirudence for cen- 
turies. Under the doctrine, a court must give due deference to the binding precedmt 
of cases decided by higher courts. The Supreme Court has noted that tbe doctrine 
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of stare decisis serves profoundly important purposes in ow legal system, as it pro- 
vides both stability and certainty in the law. A U.S. District Court judge, therefore, 
must apply relevant Circuit and Supreme Court precedent even if he or she dis- 
agrees with such precedent. 

Question 2. How would you rule if you believed the Supreme Court or Court of 
Appeals had seriously erred in rendering a decision? Would you nevertheless apply 
that decision or your own best judgment on the merits? Take, for example, the Su- 
preme Court’s recent decision in the City of Boeme v. Flores, 521 U.S. 607 (1997), 
where the Supreme Court struck down the ^ligious Freedom Restoration Act. 

Answer. In the event I were to believe that a higher court made an incorrect deci- 
sion, I would nevertheless follow and apply the holding of the hi^er covut. There 
are no circumstances under which I could impose independent judgment on the mer- 
its of a case in order to avoid an outcome mandated by Third Circuit or Supreme 
Court precedent. 

Question 3. Please state in detail your best independent legal judgment, irrespec- 
tive of existing judicial precedent, on the lawfulness, under the Equal Protection 
Clause of the 14th Amendment and federal civil rights laws, of the use of race, ^n- 
der or natio^ origin-based preferences in such areas as employment decisions (hir- 
ing, promotion of layoffs), college admissions, and schoh^ship awards and the 
awarding of government contracts. 

Answer. The 14th Amendment and other civil rights laws guarantee that all per- 
sons receive equal protection of law. Thus, any state statute or regulation which 
used race, gender, or national origin as the basis for a preference would be in literal 
conflict wi& the language of the Constitution. Any such statute or regulation would 
then have to be analyzed to determine whether a compelling government interest 
could justify the statutopr classification. The test for this stmidard is contained in 
the Supreme Court’s decision in Adarand v. Pena. 

Question 4. Are you aware of the Supreme Court’s decision m Adarand v. Pena, 
515 U.S. 200 (1995), and the Court’s earlier decision in Richmond v. J.A. Croson 
Co., 488 U.S. 469 91989)? If so, please explain to the committee your understanding 
of those decisions, and their hol^gs concerning the use of race to distribute govern- 
ment benefits, or to make government contracting or hiring decisions. 

Answer. In both Adarand and Richmond, the Supreme Court examined govern- 
ment affirmative action programs. In Richmond, the Court invalidated a city ordi- 
nance aimed at increasing the number of minority-owned businesses that were 
awarded city construction contracts. The ordinance required prime contractors 
granted city construction contracts to award at least 30 percent of the dollar amoimt 
of each contract to businesses owned by racial minorities. In striking down the pro- 
vision as a violation of the Equal Prot^ion Clause of the Fourteenth Amendment, 
the Supreme Court determined that strict scrutiny should be applied to all racial 
classifications, regardless of the race of those bene&ted or burdened by a particular 
classification. The Court found that, although the city of Richmond alleged that the 
plan was remedial in nature, the city did not demonstrate specific past acts of illegal 
discrimination it was seeking to remedy. Although the Court foimd the elimination 
of past discrimination by a governmental entity or by private entities within its ju- 
risdiction to be a compelling state interest, the Richmond ordinance was not nar- 
rowly tailored to achieve this goal. 

In Adarand, the Supreme Court found that the equal protection component of the 
Fifth Amendment established similar racial classification standards as the Equal 
Protection Clause of the Fourteenth Amendment. Accordingly, neither state nor fed- 
eral racial classifications, even those which can be consider^ “benign” or “reme- 
dial,” may be upheld unless they are narrowly tailored to promote a compelling 
state interest. 

Question 5. Regardless of your personal feelings on these issues, are you com- 
mitted to following precedent of higher courts on equal protection issues? 

Answer. Yes. I am committed to following the precedents of hi^er courts on all 
issues, including equal protection, and giving them full force and effect. 

Question 6 . Do you have any legal or moral beliefs which would iohibit or prevent 
you from imposing a death sentence in any criminal case that might come before 
you as a federal judge? 

Answer. No. Ihe Supreme Court has held that the death penalty is constitutional. 
As such, I am bound by its precedent. In addition, capital punishment is expressly 
contemplated by the text of the Constitution. I have no personal or moral objection 
to foUowing such precedent and would impose a death sentence in a case in which 
it applied. 
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Question 7. Do you believe that 10, 15, or even 20-year delays between conviction 
of a capital offender and execution is too long? Do you believe that once Congress 
or a state legislature has made the policy decision that capital punishment is appro- 
priate that the federal courts should focus their resources on resolvii^ capital cases 
fairly and expeditiously? 

Answer. There can be no debate that a delay of decades between conviction and 
execution is unreasonably long. All courts have a responsibility to manage their 
dockets in such a wa;y as to avoid unreasonably delaying the disposition of any case, 
or class of cases. With resect to the resolution of capital habeas corpus cases, it 
is hoped that the Antiterrorism and Effective Death Penalty Act of 1996 wiU provide 
means for the federal courts to more efficiently reduce the periods of delay which 
have become all too common. 

Question 8. What authorities may a federal judge legitimately use in determining 
the legal effect of a statute or constitutional provision? Discuss how the use of these 
authorities is consistent with the exercise of Article III judicial power. 

Answer. When determining the effect of a statute or constitutional provision, the 
intention of the legislature is of primary importance. Such intention may generally 
be embodied in the plain text of the provision, and a court should examine the pro- 
vision as a whole to determine its purpose. Words should be given their plain and 
ordinary meaning, and not constru^ in such a way so as to unreasonably Umit or 
expand the provision. Where the plain meaning of a statute or rule is ambiguous, 
a court may look to other sources, e.g., committee reports on a bill and explanatory 
commente to a statute, to determine the intent of the legislature. However, the use 
of legislative history should be made with caution, as it is not always the case that 
the views expressed by one legislator in debate on a bill accurately state the collec- 
tive intent of the legislative body. 

Judicial power under Article III is limited; a district court judge must presume 
that a statute is constitutional, and apply statutes according to their terms in such 
a way to decide only the case or controversy that may be presented in a particular 
matter before the coiurt. 

Question 9. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutions right not previously upheld by a court; 
(1) interpretation of the plain meaning of the text suxd ori^al intent of the Framers 
of the Constitution; (2) ciiscemment of the “community’s mterpretation” of constitu- 
tional text, see William J. Brennan, The Constitution of the United States: Contem- 
porary Ratification, Text and Teaching Symposium, Georgetown University (October 
12, 1985); and (3) ratification of an amendment under Article V of the Constitution. 
Assess the impact of each approach on the judicial power provided by Article III of 
the Constitution. 

Answer. The Supreme Court, emd only in extremely rare circumstances, could 
properly uphold a claim of a right not previously recognized by the Supreme Court. 
In doing so, interpretation of the plain language and meaning of the text of the Con- 
stitution would provide a le^timate approach to such an analysis. 

I am not personally familiar with Justice Brennan’s 1985 work, cited in the ques- 
tion; however, I do not understand the role of the judge to attempt to “discern the 
community’s interpretation” of the Constitution. To do so would require a judge to 
expand judicial authority beyond its legitimate scope by speculating as to whether 
there is some “community standard” regardless of, or in addition to, existing prece- 
dent. 

The ratification of an amendment under Article V of the Constitution requires leg- 
islative action by the states, and an amendment duly ratified becomes part of the 
text of the Constitution. 

Question 10. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer. Where a case is not one of first impression, the doctrine of stare decisis 
demands that due deference be given to binding precedent of cases decided by high- 
er courts. 

In a case of first impression, a court must begin with the presumption that the 
statute is constitutional and valid. If I were satisfied that the case was indeed one 
of first impression, I would consider precedents of higher courts in analogous areas 
of law, or from other circuits. Only upon a clear showing that the statute is contrary 
to the Constitution, or where clear Supreme Court precedent demands, should such 
a challenge to a statute’s constitutionaUty succeed. 

Question 11. In your view, what are the sources of law and methods of interpreta- 
tion used in reaching the Court’s judgment in the following cases? How does the use 
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of these sources of law impact the scope of the judicial power and the federal gov- 
ernment’s power under Article in? 

a. Griswold v. Connecticut, 381 U.S. 479 (1965). 

b. AMen v. Maine, 119 S. Ct. 2240 (1999). 

Answer. In Griswold, the Supreme Court struck down a state statute prohibiting 
the use or the aiding and abetting of the use of contraceptives. In its decision, the 
Court found that there are implicit rights which are within the “penumbra” of those 
rights specified in the Constitution. 

Alden involved an action by state employees who claimed they were due overtime 
pay under the Pair Labor Standards Act. The Maine Judicial Supreme Court held 
that the state had sovereign immunity and could not be sued in state court without 
its consent In afiirming Uiat decision, the United States Supreme Court held that 
Article I of the Constitution does not give Congress the power to subject states to 
private damage suits in state courts. 

Griswold and Alden are representative of two opposing methodologies — one which 
permits the drawong of inferences to support the existence of a Constitutional pro- 
tection, the other which requires support for the protection in the actual text of the 
Constitution, 

Griswold and Alden are also noteworthy in that each case has as its focus a dif- 
ferent type of protection. Griswold speaks to the rights of individual citizens who 
are protected from federal governmental regulation, and Alden holds that federal 
power does not extend to diminish the sovereignty of state governments. Thus, al- 
though each decision looks to different sources for legal authority, both recognize 
that the power of the federal government does have constitutional hmits. 

Question 12. Compare the following cases with respect to their fidelity to the text 
and or^hml intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’s power and on the federal government’s power com- 
pared with the power of the state governments. 

a. Wickard v. Filburn, 317 U.S. Ill (1942) 

b. United States v. Lopez, 514 U.S. 549 (1995) 

Answer. The Court in Wickard upheld federal legislation regulating the produc- 
tion of wheat for personal consumption on family farms. The decision recognizes 
Congress’s power under the Commerce Clause to regulate purely intrastate activi- 
ties that exert an economic effect on interstate commerce, whether or not the activ- 
ity itself may be properly considered commerce. The Court recognized that congres- 
sional powers are not strictly limited to those expressly grants in the text of the 
Constitution, but include such implied powers as are necessary for Congress to effec- 
tuate the express powers. 

In Lopez, the Court struck down a federal statue that prohibited any person from 
carrying a firearm near any school finding that this law did not fall wimin the fed- 
eral commerce power. Lopez modified the standard set forth in Wickard and subse- 
quently cases for determming the extent of the federal commerce power to rebate 
purely intrastate activity. The Court ruled that Congress can only regulate intra- 
state activities that as a class have a substantial effect on interstate commerce, even 
though prior decisions could be read as allowing regulation of such activities that 
had only an insignificant effect on interstate commerce. In rejecting the Govern- 
ment’s argument that the statute did indeed substantially effect interstate com- 
merce, the Court reasoned that such a finding would essentially convert the federal 
commerce power into a general police power of the sort retained only by the States. 

The division of power between the federal and state governments represents an 
important concept in our system of federalism. While the Constitution gives to the 
federal government authority to act in certain matters, it retains to the states and 
to the people all authority not specifically granted to the federal ^vernment. The 
10th and 11th Amendments have been held by the Supreme Court to repose in the 
states their sovereignty. 

Question 13. "What role does the division of power between the national govern- 
ment and state governments play in our federal system? What impact does this divi- 
sion have on the liberty of the individual and the power of federal judges? Assess 
the impact of the following cases on the division of power between the national and 
state governments, 

a. United States v. Lopez, 514 U.S. 549 (1995) 

b. Printz v. United States, 521 U.S. 898 (1997) 

c. Alden v. Maine, 119 S. Ct. 2240 (1999) 

d. Baker v. Carr, 369 U.S. 186 (1962) 

e. Shaw v. Reno, 509 U.S. 630 (1993) 

Answer. In Lopez, the Court struck down a federal statute that prohibited any 
person from carrying a firearm near any school, finding that this law did not fan 
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within the federal commerce power. In rejecting the Government’s argument that 
the statute did indeed substantially effect interstate commerce and thus fell within 
the scope of congressional power granted by the Commerce Clause, the Court rea- 
soned that such a ilnding would essentially convert the federal commerce power into 
a general police power of the sort retained only by the States. 

In Printz, the coiurt invalidated a provision m the Brady Act, which required state 
officers to conduct backgroimd checks on firearm purchasers. The court found this 
provision to be invalid because it effectively transferred the President’s responsi- 
bility to administer laws enacted by Congress to state officers. The Court held that 
Congress could not require states to conduct background checks in furtherance of 
federal programs. 

Alden involved an action by state employees who claimed they were due overtime 
pay under the F 2 iir Labor Standards Act. The Maine Judicial Supreme Court held 
that the state had sovereim immunity and could not be sued in state court without 
its consent. In affirming that decision, the United States Supreme Court held that 
Article 1 of the Constitution does not^ve Congress the power to subject states to 
private damage suits in state courts. 'The court noted ffiat principles of federalism 
required that Congress accord States respect as a residua^ sovereigns and joint 
participants in the country’s governance. 

In Baker, the court decided that the question of whether people were imder-rep- 
resented in government presented a justifiable issue, and that tihey were being de- 
prived of the equal protection of the laws. 

Shaw involved a challenge to a state’s race-based redistricting legislation. The 
Court concluded that where state redistricting lemslation c ann ot be explained on 
any other groimds than race, such legislation will be subject to strict scrutiny in 
the same manner all other state legislation that created classifications on the basis 
of race. 

The Constitution provides for the division of governmental power between the 
states and the federm government, and the Supreme Court has interpreted ffie con- 
stitutional framework to respect the sovereignty of the state governments. 'There are 
limits to the proper exercise of federal power, whether by Congress or by federal 
judges. Each of the cases cited in this question sets out a firamework which defines 
the proper role of the federal and state governments. 


Responses of Joel A Pisano to Questions From Senator Thurmond 

Question 1. Judge Pisano, I would like to ask you about the Prison Litigation Re- 
form Act, which was eui attempt to limit prisoner htigation and court involvement 
in prison operations. Do you believe that act has been beneficial to the legal system 
or do you beheve it places too many restrictions on the abUity on prisoners to make 
claims and for judges to remedy Constitutional violations in the prison context? 

Answer. Although it is a recent enactment, the Prison Litigation ^foim Act 
(“PLRA”) has the sidutary purpose of reducing the backlog of frivolous prisoner 
cases in the federal courts. As an act of Congress, the PLRA is presumed to be con- 
stitutional. And, since it was enacted in the interests of judicial economy, it should 
have a beneficial effect on our system of justice. 

Although the Supreme Court has yet to decide the constitutionahty of the PLEA, 
it has held that prisoners’ constitutional rights may be curtailed by virtue of their 
confinement, but not totally abrogated by statute or regulation. See, e.g.. Turner v. 
Safley, 482 U.S. 78, 89 (1987). I have no reason to expect that the PLRA wrill pre- 
vent a court from deciding whether a prisoner presents a valid constitutional claim. 

Question 2. Judge Pisano, do you have any personal objections to the death pen- 
alty that would cause you to be reluctant to impose or uphold a death sentence? 

Answer. The Supreme Court has held that the death penalty is constitution^. As 
such, 1 am bound by that precedent, and I would have no personal problem in im- 
posing a death sentence in a case where it would apply. 

Question 3. Judge Pisano, as you know, the sentencing of criminal defendants in 
Federal court is conducted under the Federal Sentencing Guidelines. Some argue 
that the Guidelines do not provide enou^ flexibihty for the sentencing judge. What 
is your view of the Federal Sentencing Guidelines and their application? 

Answer. I have been imposing sentences pursuant to the Guidelines for eight 
years. I have never had a case in which I felt that the Guidelines required a par- 
ticular sentence which was inappropriate, or that unreasonably limited my discre- 
tion. 

The Sentencing Guidelines have been held to be constitutional by the Supreme 
Court. I have had no objection to applying them, and would not have any objection 
to applying them as district court judge. 
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Responses of Joel A. Pisano to Questions From Senator Smith 

Question 1. Article 11, Section 2 of the Constitution states that the President shall 
have the power to appoint federal judges with “the advice and consent” of the Sen- 
ate. As a member of the United States Senate, I believe it is important to receive 
answers firom the judicial nominees to questions on Constitutional matters. Do you 
believe this is a legitimate desire on my part? 

Answer. Yes. The “advise and consenr provision recognized the fundamental con- 
cept of separation of powers among the branches of government. It is of concern to 
each senator that a judicial nominee possesses the intellect, professional back- 
ground, and personal character requisite to being a good judge. 

Question 2. What is the purpose of the United States Senate in holding hearings 
on nominees for the federal bench? 

Answer. Charged with power of confirming presidential nominees to the federal 
bench, the Senate must consider the character, judgment and professional queJifica- 
tions of each nominee. Hearings on nominees give the senators the opportimity to 
question each nominee, and to evaluate each person on the basis of Ms or her de- 
meanor and ability. 

Question 3. Do you have opinions on Constitutional matters, and do you feel that 
it is appropriate for the White House and Senate to seek to understand your opin- 
ions prior to your nomination and confirmation. 

Ax^swei. It is appropriate for the White House and Senate to seek to understand 
my ability to apply the Constitution and the decisions of the Supreme Court and 
of the Circuit Courts. 

Question 4. Are there any questions that you feel are ofif-limits for a Senator to 
ask? 

Answer. During the confirmation process, a senator may, and should, ask ques- 
tions of a nominee which may be designed to elicit the nominee’s knowledge on any 
subject relevant to the inquiry into his or her qualiRcations. However, the nominee 
may be constrained, in answering, by concerns about pre-judging an issue, or ren- 
dering an advisory opinion. 

Question 5. If a U.S. District Court judge or U.S. Court of Appeals judge concludes 
that a Supreme Court precedent is flatly contrary to the Constitution, are there any 
circumstances under which a judge may refuse to apply that precedent to the case 
before him or her? 

Answer. No. The doctrine of stare, decisis has been the cornerstone of our juris- 
prudence for centuries. Under the doctrine, a court must apply the binding prece- 
dent of cases decided by higher courts. The Supreme Court has noted that the doc- 
trine of stare decisis serves profoundly important purposes in our legal system, as 
it provides both stabiliiy and certainty in the law. A U.S. District Court judge or 

U. S. Court of Appeals judge, therefore, must apply relevant Supreme Court prece- 
dent even if he or she disagrees with such precedent. 

Question 6. Are you familiar with the case of Dred Scott v. Sandfordf 

Answer. Yes, I am familiar with the Dred Scott case. 

Question 7. If you were a Supreme Court Justice in 1856, how would you have 
held in Dred Scott v. Sandford, 60 U.S. (19 How.) 393? 

Answer. As a Supreme Court Justice in 1856, I would have considered all briefs 
submitted and heard arguments from counsel on all issues. I would have applied 
existing precedents provided by relevant Supreme Court decisions in order to reach 
a conclusion. 1 am unable to say what my conclusion may have been. I am currently 
a sitting judge, and I must respectfully refrain from answering further so as not to 
render an advisory opinion on an issue of law. 

Question 8. In Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1866), the court 
apparently held, as you well know there were eight separate opinions in the case, 
that black slaves were not citizens of the United States. How should that precedent 
be treated by the courts today? 

Answer. The holding in Dred Scott is not binding precedent, as the decision was 
effectively nullified by the 13th and the 14th Amendments to the Constitution. 

Question 9. If you were a judge in 1857, would you have been bound by your Oath 
and would you have been mandated to follow the binding precedent of Dred Scott 

V. Sandford, 60 U.S. (19 How.) 393 (1856)? 

Answer. Yes. Even if I disagreed with the holding. I would have been required 
to apply it as binding precedent. 

Question 10. Are you familiar with the case of Plessy v. Ferguson? 

Answer. Yes, I am familim with the Plessy case. 
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Question 11. If you were a Supreme Court Justice in 1896, what would you have 
held in Flessy v. Ferguson, 163 U.S. 539 (1896)? 

Answer. M a Supreme Court Justice in 1896, 1 would consider all briefc and argu- 
ments submitted on the issues presented. I would have applied existing precedents 
from relevant Supreme Court decisions in order to arrive at a conclusion. I am, at 
this time, unable to say what my conclusions may have been. As a sitting judge, 
I must respectfully decline to answer further, so as to avoid giving what would be 
an advisory opinion of law on a matter not before me. 

Question 12. In Plessy v. Ferguson, 163 U.S. 539 (18^), a majority of the lourt 
held as not a violation of the Fourteenth Amendment to the Constitution a Lou- 
isiana statute which provided that all railway companies provide “equal Wt sepa- 
rate accommodations” for black and white passengers, imposing criminal penalties 
for violations by railway officials. How should that precedent be treated by tibe 
Courts? 

Answer. The holding in Plessy is not bindii^, as it was overruled by Brown v. 
Board of Education. 

Question 13. Are you familiar with Brown v. Board of Education? 

Answer. Yes I am familiar with the Brown case. 

Question 14. If you were a Supreme Court Justice in 1954, what would you have 
held in Brown v. Board of Education, 347 U.S. 483 (1954)? 

Answer. As a Supreme Court Justice in 1954, 1 would consider the briefs and ar- 
guments presented on the issues, and I would apply existing precedents from rel- 
evant Supreme Court cases, in order to arrive at a conclusion. I am unable to say 
what my conclusion may have been. As a sittir^ judge, I must respectfully decline 
to answer this question further, in order to avoid giving an advisory opinion of law 
on an issue not before me. 

Question 15. In Brown v. Board of Education, 347 U.S. 483 (1954), the court held 
that the segregation of children in public schools solely on the basis of race, even 
though the physical facilities and other tangible factors may be equal, deprive the 
children of the minority ^up of equal educational opportunities contrary to the 
protections contained within the Fourteenth Amendment to the Constitution. How 
should that precedent be treated by the Courts? 

Answer. The holding in Brown remains as binding precedent, as such, it must be 
followed by lower courts. 

Question 16. Are you familiar with the case of Roe v. Wade? 

Answer. Yes, I am familiar with the case of Roe v. Wade. 

Question 17. If you were a Supreme Court Justice in 1973, what would you have 
held in Roe v, Wade. 410 U.S. 113 (1973)? 

Answer. If I had been a Supreme Court Justice in 1973, 1 would have considered 
the briefs and arguments presented on the issues, and I would have been required 
to apply existing precedents from relevant Supreme Court cases, in order to reach 
a conclusion. I am unable to say what my conclusions may have been. As a sitting 
judge, I must respectfully decline to answer this question further, in mder to avoid 
giving an advisory opinion of law on an issue not before me. 

Question 18. In Rw v. Wade, 410 U.S. 113 (1973), the court held that a Texas 
statute which proscribed an abortion except when necessary to save the life of the 
mother was a violation of the due process clause of the Fourteenth Amendment as 
an unjustified deprivation of liberty. Do you agree with the legal reasoning of the 
holding or of the Justice Rehr^uist dissent in m&t case? 

Answer. As a lower court judge, I am required to follow and apply Uie holding 
in any Supreme Court decision which remains as binding precedent. This is so, 
whether I personally agree with the reasoning of either the holding or of a dis- 
senting opinion. 

Question 19. I understand the Supreme Court precedent, but what is your per- 
soiial view on the issue of abortion? 

Answer. As a lower court judge, I am required to follow and apply existing Su- 
preme Court decisions which are binding precedent. If a case involving issues of 
abortion were to come before me as a jud^, I would apply the holdings of Casey 
and Webster. 

Question 20. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the death penalty? 

Answer. As a lower court judge, I am required to follow and appW existing Su- 
preme Court decisions which are binding precedent. The Supreme Court has held 
the death penalty to be constitutional in Gregg v. Georgia. In. addition, capital pun- 
ishment is expressly addressed in the text of the Constitution. 
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Question 21. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the Second Amendment to the Constitution? 

Answer. As a lower court judge, I am required to apply Supreme Court decisions 
which are binding precedent, ff a case involving the Second Amendment were to 
come before me as a judge, I would first examine the text of the Second Amend- 
ment, and apply the holding of the Supreme Court in Miller. 

Question 22. In Planned Parenthood v. Casey, 505 U.S. 833 (1992), the Supreme 
Court held that the government interest in preserving life must be balanced against 
the mother’s right of privacy and access to abortion which must not be unduly bur- 
dened. Do you believe the “right to privacy” includes the right to take away the life 
of an unborn chUd? 

Answer. The Supreme Court’s holding in Casey, which maintained the right of a 
woman to choose to have an abortion, remains as binding precedent. As such, as 
a lower court judge, I am bound to follow and to apply that holding. 

Question 23. Again, I understand the state of the law on the Supreme Court’s in- 
terpretation on the issue of abortion, but I am interested in your personal beliefs 
on the issue, do you personally believe that an unborn child is a human being? 

Answer. The Supreme Court has, in Casey, recognized a governmental interest in 
preserving hfe. As a judge, my personal beliefs on issues relating to abortion are 
irrelevant. 

Question 24. Do you believe the death penalty is constitutional? 

Answer. The Supreme Court has held that the death penalty is constitutional. 

Question 25. K you were a Supreme Court justice, under what circumstances 
would you vote to overrule a precedent of the Court? 

Answer. Only the Supreme Court can overrule its precedents. Supreme Court 
opinions which discuss stare decisis would be instructive. I am unable to predict the 
attendant circumstances which may justify overruling a precedent, however, and I 
would apply the Supreme Court’s standards as set forth in Casey and Agostini. 

Question 26. Do you consider legislative intent and the testimony of elected offi- 
cials in debates leading up to passage of an act? And what weight do you give legis- 
lative intent? 

Answer. The text of a statute most reliably establishes the intent of the legisla- 
ture. Such intention is usually ascertained by reading the text of the provision, and 
a court should examine the provision as a whole. Words should be given their plain 
and ordinary meaning, and not construed in such a way so as to unreasonably limit 
or expand the provision. Only when the plain meaning of a statute is ambiguous 
should a court look to legislative history, e.g., conference committee reports on a bill, 
or explanatory comments to a statute, in order to determine the will of the legisla- 
ture. When utilizing legislative history, a court should exercise caution in order to 
ensure that such material evinces more that the opinion of a single legislator. 


Responses of Fredric D. Woocher to Questions From Senator Hatch 

Question 1. In CaUfomia, voters often approve statewide propositions such as 
Proposition 187 and Proposition 209. In your view, what degree of deference should 
federal judges afford such propositions? How does such deference affect the role of 
federalism in limiting the power of the national government? 

Answer. Federal judges must afford voter-enacted initiatives such as Proposition 
187 and Proposition 209 as much deference as is afforded to laws enacted by Con- 
gress or the state Legislature. In California, because the initiative is a power re- 
served by the people to themselves under the state Constitution, and not a right 
panted to them, judges have a “solemn duty to jealously guard the precious initia- 
tive power, and to resolve any reasonable doubts in favor of its exercise. As with 
statutes adopted by the Legislature, all presumptions favor the validity of initiative 
measures and mere doubts as to validity are insufficient; such measures must be 
upheld unless their unconstitutionality clearly, positively, and unmistakably ap- 

S jars.” Legislature, Eu. 54 Cal.3d 492, 501 (1991) (citing Calfarm Ins. Co. v. 

eukmejian 48 Cal.3d 805, 814 (1989)). I firmly believe in Qie principle of judicial 
deference to initiatives, and I have devoted a large part of my practice over the past 
two decades advocating for and defending the people’s exercise of their reserved ini- 
tiative power. In fact, I was one of the counsel who successfully defended the con- 
stitutionahty of Proposition 103 in the California Supreme Court’s Calfarm Ins. Co. 
decision cited above. 

The judicial deference owed to popularly-enacted initiatives is, in my view, analo- 
gous to the deference that the federal government (and the federal courts) must give 
to the autonomy and sovereignty of the States under principles of federalism. Just 
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as the initiative is a power that is explicity reserved to the people under the Cali- 
fornia Constitution, and not a right granted to them, the powers not delegated to 
the national government under the United States Constitution are expressly re- 
served to the States, or to the people, under our federal system. Thus, much as the 
courts must defer to the people’s retention of their residiial legislative authority to 
enact initiatives imder the California Constitution, the federal courts must defer to 
the State’s retention of their “residuary and inviolable sovereignty” under the U.S. 

Constitution. See Alden v. Maine, U.S. , 119 S. Ct. 2240, 2247 U999) 

(quoting The Federalist No. 39, at 245). 

The confluence of these principles makes it especially imperative that federal 
judges defer to the will of the state’s voters as reflected in their enactment of a 
statewide ballot measure. As the Ninth Circuit Court of Appeals reminded in its de- 
cision upholdii^ Proposition 209, federal judges “should not even underteike to re- 
view the constitutioB^ty of a state law without first asking: “Is this conflict really 
necessary?”’ Coalition for Economic Equity v. Wilson, 122 P.3d 692, 699 (9th Cir. 
1997). The Supereme Court, too, has emphasized that “[w]hen anticipatory relief is 
sought in federal court against a state statute, respect for the place of tihe States 
in our federed system calls for close consideration of that core question.” Arizonans 

for Official English v. Arizona, U.S. , 117 S. Ct. 1055, 1072-73 (1997). 

“Warnings against premature adjudication of constitutional questions bear height- 
ened attention when a federal court is asked to invahdate a State’s law, for the fed- 
eral tribimal risks friction-generating error when it endeavors to construe a novel 
state Act not yet reviewed ny the State’s highest court.” Id. at 1074, Disregard of 
these admonitions can therefore threaten the entire structure of our federal system. 

Question 2. In August 1987, you and some other lawyers were reported to have 
held a press conference in Los Angles to oppose the confirmation of Robert Bork 
to the Supreme Court of the United States. Please exp lain your involvement in the 
press conference, the statements that you made at the press conference, and wheth- 
er you have opposed the confirmation of other nominees to the federal bench. 

Answer. I did make one appearance, about 12 years ago, at a press conference 
that was held in opposition to Judge Bork’s confirmation to the Supreme Court. As 
I recall, the press conference was convened rather hastily, in response to word that 
President Reagan would be in Los Angeles that same day to urge support for Judge 
Bork’s confirmation in a meeting with law enforcement officials. I played no role m 
organizing the press conference. I was asked to appear at the news conference with 
a panel of four or five other attorneys and law professors to discuss Judge Bork’s 
writings and judicial decisions. 

I remember expressing my concern that Judge Bork might be tempted as a Su- 
preme Court justice to substitute his own poUti^ theories as to what the law ou^^t 
to be for the actual words of the Constitution and the laws of Congress. My concern 
was derived from my fear — stemming in part from what I had understood to be his 
endorsement of “natural law” theories — that Judge Bork might depart from the 
written text of the Constitution to invalidate legislation that did not comport with 
his personal view of what those extra-constitutional principles required. I did not 
think then — as I do not think now — that Emy judge, whether liberal or conservative, 
should depart from the text, history, and structure of the Constitution in constitu- 
tional aniysis, nor should he permit his personal opinions or philosophy to influ- 
ence his decisionmaking. 

I have not publicly opposed the confirmation of any other nominee to the federal 
bench. 

Question 3. In In the Matter of the Contested Election of Sanchez, 978 F. Supp. 
1315 (C.D. Cal. 1997), the district court upheld the constitutionality of certain sub- 
poenas issued under the Federal Contested Elections Act. Please explain the peirty, 
or parties, that you represented in that case and whether any of those parties ulti- 
mately conmhed with the subpoenas that were the subject of this litigation. 

Answer. The case referred to in this question arose out of the federal election con- 
test filed by former Congressman Robert Doman against Congresswoman Loretta 
Sanchez over the November 1996 election in California’s 46th Congressional District 
in Orange Coimty. I was one of a teeun of attorneys who represented Congress- 
woman Sanchez in various aspects of that proceeding. In addition to myself, the 
Congresswoman was represented by two attorneys from Orange County — WyUe 
Aitken, the lead attorney, who had also been Semchez’s campaign chairman, and 
William Kopeny — ^and two attorneys from Washington, D.C.-^tanley Brand and 
David Frulla, of the firm Brand, Lowell & Ryan. My principal responsibihties during 
the election contest involved the nitty-gritty of gatiiering and analyzing the factual 
evidence regarding disputed votes and ballots, and of rebutting Mr. Doman’s allega- 
tions regarding megEd voting in that election. I was only peripherally involved in 
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any issues regarding compliance with Mr. Doman’s subpoenas (and in the District 
Court proceed!]^ related thereto), which were handled oy my oo-c»unsel in Orange 
County and in Washington, D.C. 

Mr. Inman’s contest had been brought under tire Federal Contested Election Act 
(“FCEA”) 2 U.S.C. 1 381 et seq. Althoimh ^e House of Representatives (spedfically, 
the House Oversi^t Committ^) presided over the election contest proceedings, the 
FCEA contains provisions jrarmitting the parties to app^ for and ODtaun deposition 
subpoenas from the local United States District Court. During the Spring of 1997, 
Mr. Doman became the first person ever to attempt to avail himself of the PCEA’s 
subpoena authority, serving subpo^as upon 40 to 50 individuals and organizations 
in Orange County, calling for their attendance at depositions and demanding the 
production of vast quantities of records and other materials. Among those who re- 
ceived subpoenas from Mr. Doman were political campaigns, nonprofit immigrant 
aid groups, community colleges offering citizenship classes, labor unions, banks, and 
federal, state, and lo^ government agencies. Several of the sutooenas sov^t fi- 
nancial and other records firom Hermandad Mexicana Macional (‘iHermandad”), the 
Latino rights organization that was alleged to have registered non-dtizens to vote 
m the 1996 election. One subpoena was issued to Congresswoman Sanchez’s cam- 
paign committee, and another to the Congresswoman personally, demanding produc- 
tion of all campaign documents, employee Usts, volunteer lists, voter-registration 
and turnout documents, computer data, telephone records and messa^s, cor- 
respondence, absentee-b^ot voting materials, and numerous other campaign-re- 
latOT records dating from January 1, 1995. 

Virtually aU of those who were served with the subpoenas — Congresswoman 
Sanchez included — filed objections and motions to quash or modify the subpoenas, 
claiming inter alia that the statutory procedures for issuance of the subpoenas were 
imconstitutional, that many of the documents demanded (such as membership lists 
and campaign-related materials) were privileged from disclosure by the First 
Amendment, and that the document production requests were generally irrelevant, 
overbroad, and unduly burdensome. Many of the objections were initially filed with 
the federal district court in Orange County, which had issued the subpoenas, but 
U.S. District Court Judge Gary L, Tavlor ruled that the court’s sole authorized par- 
ticipation imder the FCEA was simply to issue requested deposition subpoenas ap- 
parently regular on their face, so that, with the exception of those few complaints 
that went only to the format of the subixwnas, all objections must instead be pre- 
sented to the House of Representatives for resolution. See In the Matter of the Con- 
tested Election of Loretta Sanchez, 965 P. Supp. 1210 (C.D. Cal. 1997). In March 
1997, therefore, Congresswoman Sanchez filed with the House Oversi^t Committee 
a motion to quash or modify the subpoena served upon her campaign committee by 
Mr. Doman. Similar motioiis were filed by approximately two dozen other indivia- 
uals and organizations, includiim Hermandad and its officers. 

On April 16, 1997, Portly bmore the three-member House Oversight Committee 
Task Force assigned to the Doman-Sanchez election contest was scheduled to hold 
a field hearing in Orange County, California, the House Oversight Committee panel 
met and issued rulings on several of these sets of subpoena objections. Mr. Doman 
was requested to provide further information regarding why he supposedly needed 
to subpoena 10 of the groups, answers to two of (ie subpoenas were ordered delayed 
for an additional period of time, and 11 subpoenas — including that to Sanchez’s 
campaign committee — were modified, narrowing the requests somewhat, bat not 
quashing the subpoenas entirely. Ccongresswoman Sanchez responded to the Com- 
mittee’s action two weeks later by filing 20-page letter brief with the House Over- 
si^t Committee, seeking further consideration of her objections and explaining why 
she continued to believe that Mr. Doman’s subpoena of confidential campaign 
records and privileged legal work was unconstitutional and unenforceable. (Con- 
gresswoman Sanchez had previously provided to Mr. Doraan’s attorneys the other, 
publicly available, financial data for me campaign committee ceilled for by the sub- 
poena, such as records of ail contributions and expenditures.) 

The House Committee did not take any further action on Congresswoman 
Sanchez’s objections during the next few months, as much of the Committee’s atten- 
tion in that period was focused on its efforts to obtain the INS’s assistance in com- 
paring the Orange County voter-registration rolls against the agenc/s immigration- 
citizenship records. In the me£mtime, in August 1997, Hermandad filed an emer- 
gency motion in federal court to prevent the Orange County District Attorney’s of- 
fice from re^onding to a subpoena issued by Mr. ifenmn’s attorneys that called for 
the D.A.’s office to turn over to Mr. Doman the financial and membership records 
that the District Attorney had earlier seized from Hermandad in the course of its 
investigition into allegations of illegal voting by non-citizens. On August 12, 1997, 
Judge Taylor issued an order staying enforcement of the subpoena to the District 
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Attorney and directed the parties to the election contest to file briefs addressing the 
principal issue raised in Hermandad’s motion, that the FCEA’s discovery provisions 
and procedures were unconstitutional. Congresswoman Sanchez responded to the 
District Court’s order by fOing a brief arguing that the federal court retained the 
authority to review the scope and to supervise the enforcement of the subpoenas 
issued by it under the FCEA, and that to the extent the District Court were to inter- 
pret the FCEA as precluding such judicial review and oversi^t of the court’s own 
subpoenas, the FCEA would violate Article m of the Constitution. 

On September 23, 1997, after hearing argument and requesting supplemented 
briefing on the constitutional questions. Judge Taylor issued his ruling upholding 
the constitutionality of the deiMsition subpoena provisions of the FCEA and reit- 
erating his belief that all objections to subpoenas issued under the Act, except those 
relating to defects appearing on the face of the subpoena, must be presented to the 
House of Representatives for decision. In the Matter of the Contested Election of Lo- 
retta Sanchez, 978 F. Supp. 1315 (C.D. Cal. 1997). In issuing his decision, however. 
Judge Taylor himself found that his ruling “involves a novel issue and a controlling 
question of law on which there is substantial ground for difference of opinion.” Id. 
at 1327. 

On September 24, 1997, the House Oversight Committee met again on the Dor- 
nan-Sanchez election contest. At that meeting, the Committee members voted to 
quash the subpoena directed to Congresswoman Sanchez, along with a number of 
other subpoenas issued by Mr. Doman. The Committee voted instead to send writ- 
ten interrogatories to Sanchez, Doman, Hermandad, and two other witnesses in- 
volved in the 1996 election. On October 13, 1997, Congresswoman Sanchez provided 
sworn written responses to the Committee’s 17 interrogatories. She fully answered 
all of the Committee’s questions without objection, and she included 16 exhibits that 
were responsive to the Committee’s requests for information. Additional written re- 
sponses to the Committee’s questions were provided by Mr. Aitken, as the Sanchez 
campaign committee’s chairman, and by John Shallman, the Congresswoman’s cam- 
paign manager during the 1996 election. To my knowledge, no one has alleged that 
Congresswoman Sanmez or anyone else associated with ner campaign did not pro- 
vide complete and accmate responses to the Committee. 

In siun, Congresswomam. Sanchez at no time challenged the constitutionality of 
any subpoenas or other requests for information issura by the House Oversi^t 
Committee itself. Moreover, while Congresswoman Sanchez did raise objections to 
the scope of Mr. Doman’s demand for documents and to the procedures by which 
his subpoenas were issued, she always did so in the manner and in the forums di- 
rected by the Federal Contested Election Act amd the District Court. The subpoenas 
served upon Con^esswomam Sainchez by Mr. Doman were ultimately quashed hy 
the House Oversight Committee, as she had requested, and the Congresswomam 
complied fully with the Committee’s own written r^uests for information. 

FinaJly, I would like to clauify for the record that althou^ I did not disagree with 
the constitutional arguments put forwatrd by Congresswomam Samchez in In the 
Matter of the Contested Election of Sanchez, 978 F. Supp. 1315 (C.D. Cad. 1997), I 
did not personally pairticipate in that proceeding before Judge Taylor. I do not know 
why my name appeams as the only counsel representing Congresswomam Samchez in 
the Westlaw report of Judge Taylor’s decision: I did not write, nor did I sign, either 
of the two briefs that were submitted to the District Court on behadf of the Con- 
gresswomam, amd I did not even attend — much less present the argument at — ^the 
heauing before Judge Taylor. 


Responses of Fredric D. Woocher to Additional Questions From 

Senator Hatch 

Question 1. Supreme Comt precedents are binding on adl lower federad courts amd 
Circuit Court precedents ame binding on the district courts within the particulau* cir- 
cmt. Are you conunitted to following the precedents of higher courts faithfully and 

t iving them full force and effect, even if you personally disaigree with such prece- 
ents? 

Answer. I aun fully committed to fadthfuUy following the precedents of higher 
courts amd to giving them full force amd effect, even if I were personally to disagree 
with such precedents. 

Question 2. How would you rule if you believed the Srmreme Court or the Court 
of Appeals had seriously erred m rendering a decision? Would you nevertheless 
apply that decision or your own best judgment of the merits? Taike, for exaunple, the 
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Supreme Court’s recent decision in the City of Boerne v, Flores ^ where the Court 
struck down the Relimous Freedom Restoration Act. 

^swer. Even If I oelieved that the Supreme Court or the Court of Appeals had 
sertously erred in rendering a decision, I would nevertheless be bound to apply that 
decision, regardless of my own best judgment of the merit. My obligation to follow 
the precedents of hi^er courts would apply to City of Boeme v. Flores, as well as 
to every other case. 

Question 3. Please state in detail your best independent legal judgment, irrespec- 
tive or existing judicial precedent, on the lawfulness, under the ^ual Protection 
Clause of jhe 14th Amendment and federal civil rights laws, of the use of race, gen- 
der or national origin-based preferences in such areas as employment decisions (nir- 
ing, promotion, or layoffs), college admissions, ^lnd scholarship awards and the 
awarding of government contracts. 

Answer. Race-, gender-, or national origin-based preferences are lawful only if 
they can survive the strictest judicial scruting — ^that is, only if the preferences or 
classifications serve a compelling governmental interest and are narrowly tailored 
to furriier that interest. 

Question 4. Are you aware of the Supreme Court’s decision in Adartmd v. Pena, ^ 
and the Court’s earlier decision in Ricnmojid v. J.A. Croson Co.®? ff so, please ex- 
plain to the Committee your understanding of those decisions, and their holdings 
concerning the use of race to distribute government benefits, or to make government 
contracting or hiring decisions. 

Answer. I am familiar with the Supreme Court’s decisions in Adarand v. Pena 
and Richmond v. JjA. Croson Co. It is my understanding that in Croson, the Su- 
preme Court resolved the question of what standard of review should be applied to 
remedial race-based governmental programs, holding that the Fourteenth Amend- 
ment requires strict scrutiny of all race-based action by state and local governments. 
Jn. Adarand, the Supreme Court held that the same strict-scrutiny standard is re- 
quired under the Fifth Amendment for all such action taken by the federal govern- 
ment. As a result of these two decisions, it is now clear that any use of race to dis- 
tribute Mvemment benefits or to make government contracting or hiring deci- 
sions — whether tluou^ a federal, state, or local government program — must be 
analyzed by a reviewing court under strict scrutiny. In other words, such programs 
are constitutional only if they are narrowly tailored and further compelling govern- 
mental interests. 

Question 5. Itegardless of your personal feelings on these issues, are you com- 
mitted to following precedent of higher courts on equal protection issues? 

Answer. As with any other area of the law, I am fulfy committed to following the 
precedents of hi^er courts on equal protection issues, regardless of any personal 
feelings 1 may have on these issues. 

Question 6. Do you have any legal or moral beliefs which would inhibit or prevent 
you firom imposing or tmholdmg a death sentence in any criminal case that might 
come before you as a federal judge? 

Answer. I have no legal or moral beliefs that would inhi bit or prevent me from 
imposing or upholding a death sentence in any criminal case that mi^t come before 
me as a federal district court judge. 

Question 7. Do you believe that 10, 15, or even 20-year delays between conviction 
of a capital offender and execution is too long? Do you believe that once Congress 
or a state legislature has made the policy decision that capital punishment is appro- 
priate that me federal courts should focus their resources on resolving capital cases 
fairly and expeditiously? 

An^er. I agree that 10, 15, and especially 20-year delays between conviction of 
a cwital offender and execution are too long. I believe that it is in everyone’s inter- 
est for the federal courts to make every effort to focus their resources on resolving 
capital cases as fairly and as expeditiously as possible. 

Question 8. What authorities may a federal judge legitimately use in determining 
the legal effect of a statute or constitutional provision? Discuss how the use of each 
of these authorities is consistent with the exercise of the Article HI judicial power? 

Answer. In adjudicating causes that require determining the legal effect of a stat- 
ute or constitutional provision, a federal judge should confine his or her analysis to 
the actual language and plain meaning of the statute or constitutional provision, 
and to the consideration and apphcation of binding precedents from the Supreme 


1521 U.S. 507 (1997). 
=515 U.S. 200 (1995). 
3488 U.S. 469 (1989). 
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Court and the Circuit Co^ of Appeals regarding those or analogous provisions. 
Each of these authorities is consistent with the exercise of the Article fil judicial 
power. 

Question 9. Please assess the legitimacy of the following three approaches to up- 
holding a claim based on a constitutional right not previously upheld by a court; 
(1) Interpretation of the plain meaning of the text and original intent of the Fram- 
ers of the Constitution; (2) discernment of the “communitys interpretation” of con- 
stitutional text, see William J. Brennan, The Constitution of the United States: Con- 
temporary Ratification, Text and Teaching Symposium, Georgetown University (Cte- 
tober 12, 1985); and (3) ratification of an amendment under Article V of the Con- 
stitution. Assess the impact of each approach on the judicial power provided by Arti- 
cle III of the Constitution. 

Answer. Support for a claim based upon a constitutional right that has not pre- 
viously been recognized or upheld by the Supreme Court or the Court of Appeals 
can (indeed, must) be found in the plain meaning of the text and the original intent 
of the Framers of the Constitution or — ^in those instances in which the people have 
acted under the authority of Article V to amend the Constitution— -by the plain lan- 
gua^ and manifest intent of such a constitutional amendment. Althou^ I^have not 
read the article by Justice Brennan referred to in the question, if by use of the 
phrase “discernment of the ‘community’s interpretation’ of constitutional text,” he 
meant that it would be permissible to depart m>m the plain language of the Con- 
stitution and the Framers’ intent, them I do not believe that would be a legitimate 
approach for upholding a claim of a new constitutional right. Rather, tte Constitu- 
tion should be interpreted according to the intent of its Framers and in accordance 
with the understanding of its language at the time it was written. 

Question 10. How would you, if confirmed, analyze a challenge to the constitu- 
tionality of a statute in a case that was not one of first impression? In a case of 
first impression? 

Answer. In a case that was not one of first impression, I would of course follow 
and apply whatever precedent it was from the Supreme Court or the Court of Ap- 
peals for my district that controlled the decision in my case. Furthermore, since 
every statute carries a presumption of constitutionalite, in those instances in which 
the precedent that allegedly controlled the outcome of the present case appeared to 
require invalidation of the statute, I would want to make absolutely sure that the 
precedent was directly on point, and that there had been no intervening develop- 
ments — either amendments to the statute or subsequent judicial rulings casting 
doubt on the older precendent — that would justify departing fix>m the earner prece- 
dent and upholding the present statute against constitutional challenge. 

In a case that was one of first impression, I would first and foremost be guided 
by the text and plain meaning of the Constitution, as those words were intended 
to be understood by the Framers. I would also look to any applicable precedents 
from the Supreme Court or from the Circuit Court of Appeeds to see whether those 
decisions, while perhaps not directly controlling, had analyzed and ruled upon simi- 
lar or analogous claims. Again, because the statute carries suA a strong presump- 
tion of constitutionality, it is only where the text of the Constitution and Uie appu- 
cable precedents clearly compel such a result that a statute should be invalidated 
on constitutional grounds. 

Question 11. In your view, what are the sources of law and methods and interpre- 
tation used in reaching the Court’s judgment in the following cases? How does the 
use of these sources of law impact the scope of the judicial power and the federal 
government’s power under Article III? 

A. Griswood v. Connecticut, 381 U.S. 479 (1965). 

B. Alden v. Maine, 119 S. Ct. 2240 (1999). 

Answer. In Griswold v. Connecticut, the Supreme Court held that the Due Process 
Clause of the Fourteenth Amendment did not permit the State of Connecticut to for- 
bid a married couple to use contraceptives. In Alden v. Maine, the Court held that 
the Eleventh Amendment did not permit Congress to subject the State of Maine to 

E rivate suits in state court for overtime pay and liquidated damages under the Fair 
labor Stand.ards Act. In both cases, the Supreme (Jourt afforded constitutional pro- 
tection to “right” that were not expressly delineated in the text of the Constitution: 
In Griswold, the Court foimd a protect^ right of martial privacy “older than the 
Bill of Rights” (381 U.S. at 486) emanating from the “peniimbras” of the specific 
guenantees of the First, Third, Fourth and Fifth Amdnments; in Alden, flie Court 
found that the States’ constitutional immunity from private suits in &eir own 
courts was evident from the Constitution’s entire structure emd history, even though 
no such guarantee is found in the text of the Eleventh Amendment or elsewhere 
in the Constitution. 
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These cases may be viewed as the “exception” rather than the “rule” of constitu- 
tional interpretation. Tyi^ constitutional interpretation to the plain lanwage and 
meaning of tiie Constitution is critical if the federal courts are to respect me limited 
scope of their authority imder Article IH of the Constitution and if the federal gov- 
ernment is to respect the limits of its authority vis a vis the States under our fed- 
eral system. 

Question 12. Compare the following cases with respect to their fidelity to the text 
and origmal intent of the Constitution. Also assess their impact on the judicial 
power compared with Congress’s power and on the federal government’s power com- 
pared with the power of state governments. 

A. Wickard v. Filbum, 317 U.S. Ill (1942). 

B. United States v. Lopez, 514 U.S. 549 (1995). 

Answer. In Wickard v. Filbum, the Supreme Court upheld the application of a 
federal wheat production and marketing quota as applira to an Omo farmer who 
never sold his wheat in interstate commerce, but usra it priinatrily for home con- 
sumption. The Court rejected a Commerce Clause challenge to the federal order and 
legislation, concluding that even through Filbum’s activities were purely intrastate 
in nature, and even though his own contribution to the demand for wheat may have 
been trivial b^ itself, when taken together with the activities of others similarly sit- 
uated, Ms activities could nevertheless undermine one of the principal purposes of 
the Agricultural Adjustment Act and have a substantial effect on mterstate com- 
merce by fulfilling a need for wheat that would otherwise have to be met by pur- 
chases in the open market. In United States v. Lopez, the Supreme Court held that 
the Gun-Free School Zones Act of 1990, wMch imposed criminal penalties for posses- 
sion of a firearm in a school zone, exceeded Congress’ authority under the Com- 
merce Clause because possession of a gun in a local school zone is in no sense an 
economic activity that might, even through repetition elsewhere, have a substantial 
effect on interstate commerce. 

^though the Supreme Court in Lopez did not disapprove the earlier decision in 
Wickard v. Filbum, but instead distioguished that case as involving economic activ- 
ity in a way that the possession of a gun in a school zone does not, the Court’s opin- 
ion in Lopez does indicate a somewhat greater appreciation of the federahsm con- 
cerns that are implicated by an expansive reading of Congress’ power to legislate 
tmder the Commerce Clause. The CMef Justice’s opinion in Lopez articulates 
slxives to be true to one of the “first principles” of our federal system: The Constitu- 
tion creates a federal government of enumerated powers, with the remeiining powers 
residing in the States. As the Court’s opinion in Lopez, recognizes, an overly expan- 
sive interpretation of Congress’ authority under the Commerce Clause would obUt- 
erate any distinction “between what is truly national and what is truly local” (614 
U.S. at 567), and in so doing, would re-order the balance struck in the Constitution 
between the States and the federal government. 

Question 13. What role does the division of power between the national govern- 
ment and state governments play in our federal system? What impact does tMs divi- 
sion have on the hberty of the individual and the power of federad judges? Assess 
the impact of the following cases on the division of power between the national and 
state governments. 

A. United States v. Lopez, 614 U.S. 549 (1995). 

B. Printz v. United States, 521 U.S. 898 (1997). 

C. Alden v. Maine, 119 S. Ct. 2240 (1999). 

D. Baker v. Carr, 369 U.S. 186 (1962). 

E. Shaw V. Reno, 509 U.S. 630 (1993). 

Answer. One of the cornerstones of the Constitution is the balance it struck be- 
tween the powers of the federal government and those of ihe States. As the Su- 
preme Court explained in United States v. Lopez, “[tjhis constitutioirally mandated 
division of authority “was adopted by the Framers to ensure protection of our funda- 
mental liberties.’” 514 U.S. 549, 552 (quoting Gr^ory v. Aslwroft, 601 U.S. 452, 468 
(199U). The insight of the Framers was that individual freedom would be enhanced 
by dividing power between two different governments, each of wMch would be re- 
sponsMe not only to its constituents, but to each other. Thus, “State sovereignty 
is not just an end in itself. “Rather, federalism secures to citizens the hberties that 
derive from the diffusion of sovereign power.’” New York v. United States, 505 tf.S. 
144, 181 (1992). 

Each of the cases referred to in tMs question illustrates how the exercise of fed- 
eral judicial power can affect the balance of power between the national government 
and state governments, and thus the hberty of the individual within our federal sys- 
tem, as weU. United States v. Lopez, as discussed above, reaffirmed the prmciple 
that the Constitution created a national government of enumerated, not unlimited. 
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powers, Sind it recognized the authority of the federal courts to preserve the federal 
system by restricting the powers of the federal government under the Commerce 
Clause; Printz v. United States, in similar vein, found a violation of the States’ sov- 
ereignty in the Brady Act’s interim provisions commandeering state officers to exe- 
cute the federal law, Alden v. Maine upheld the State’s constitutional immuni ty 
under our federal system from private suits authorized by federal law, and Baker 
V. Carr and Shaw v. Reno both reflect the role that federal courts may be called 
upon to assume in determining one of the most fundamental attributes of sov- 
ereignty, the allocation of poUtical power within the States themselves. All of these 
cases mus demonstrate the importance of the federal judiciary in preserving and 
implementing the principles of federalism that are the foundation of our constitu- 
tional system. 


Responses of Frederic D. Woocher to Questions From Senator Thurmond 

Question 1. Mr. Woocher, what role do you beheve judges have in developing pub- 
lic pohcy through case law when the legislature repeat^y fails to address impor- 
tant matters? 

Answer. I do not believe that federal judges play any legitimate role in developing 
public policy through case law. It is the role of the legislative branch of government 
(or, in a state like California, of the people themselves through the exercise of the 
initiative power) to develop public pouiy, and the legislature’s determination of the 
appropriate public policy may well be reflected in its repeated inaction regarding a 
particular issue, as much as by the actions it does take in a mven area. In any 
event, it is not for the judicial branch to determine or develop public policy. 

Question 2. Mr. Woocher, Justice Brennan expressed his view of Constitutional in- 
terpretation as follows: “We look to the history of the time of framing of the Con- 
stitution and to intervening history of interpretation. But the ultimate question 
must be, what do the words of the text mean m our time.” End quote. Do you agree 
with this statement? Please explain. 

Answer. In interpreting the Constitution, I would look first and foremost to the 
actual text of the Constitution and to the intent of the Framers at the time the Con- 
stitution was written. In addition, of course, I would be boimd to follow the interpre- 
tation given to various provisions of the Constitution in applicable Supreme Court 
and Court of Appeals precedents. To that extent, I agree with the statement that 
“[w]e look to the history of the time of framing of the Constitution and to inter- 
vening history of interpretation.” 

There may be occasions in which the Supreme Court is called upon to apply ^e 
words of the Constitution to new factual contexts that could never have been antici- 
pated by the Framers such as issues raised by new technologies. In these cir- 
cumstances, if there are no applicable precedents to draw upon and follow, then the 
objective of constitutional interpretation would be to discern from the written text, 
history, and structure of the Constitution how the Framers would have intended the 
Constitution to apply to these new circumstances had they been able to foresee 
these developments. But even in this context, the Constitution must still be inter- 
preted within the me anin g of its text eind the intent of the Framers. To the extent 
that Justice Brennan’s last sentence suggests otherwise, I do not agree with that 
statement. 

Question 3. Mr. Woocher, in a tribute to former Justice Brennan in 2 in issue of 
the Loyola Law Review you noted that Justice Brennan’s opinions were sometimes 
criticized as being “result oriented.” You seemed to sympathize with this approach 
in your article. In your opinion, what does it mean for decisions of a judge to be 
“result oriented,” and is it acceptable for a judge to rule in this manner? 

Answer. The phrase “result oriented” is often used to mean that a judge’s deci- 
sions are biased or predetermined to achieve a certain outcome that is personally 
favored by the judge, without regard to what the law and the facts of the case would 
otherwise require. I do not believe it is ever acceptable for a judge to rule in fliis 
manner, nor did I intend in that Loyola Law Review tribute to suggest that I believe 
that to be acceptable. 

What I attempted to convey in the passage of the tribute referred to in this ques- 
tion is that Justice Brennan might not have objected to his judicial decisions being 
characterized as oriented toward a common theme or “result” the preservation of in- 
dividual freedom under the Constitution. I was asked, as one of several panehsts 
for the tribute, to read Justice Brennan’s Commencement Address from a decade 
earlier and to provide comments upon the relationship between Justice Brennan’s 
speech and his own life and career. In my remarks, which were later transcribed 
and published in the Law ^view, I attempted to draw a paraUel between Justice 
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Brennan’s exhortation to the graduating Loyola law students that they “will be 
working for the protection and assertion of the God-given and constitutionally guar- 
anteed, inherent rights of life, liberty and the pursuit of happiness’ of human 
beings” and my perception that Justice Brennan believed that it was his obligation 
as a Supr^e Court Justice to seek to protect those same constitutional values. It 
was in this sense — that Justice Brennan had indicated in this speech that one 
should strive to achieve the objective or “result” of preserving constitutionally guar- 
anteed individual freedoms — that I su^ested, perhaps inartMly, that he might not 
have minded that his decisions were diaracterized as "result oriented.” As stated 
above, I never meant to suggest that Justice Brennan manipulated the law or facts 
to achieve a particular desured outcome, or that I find it acceptable for any judge 
to do so. 

Question 4. Mr. Woocher, do you have personal objections to the death penalty 
that would cause yon to be reluctant to impose or uphold a death sentence? 

Answer. No, I do not have any personal oWections to the death penalty that would 
cause me to be reluctant to impose or uphold a death sentence. 

Question 5. Mr. Woocher, as you know, the sentencu^ of criminal defendants in 
Federal court is conducted under the Federal Sentencing Guidelines. Some a^gue 
^t the Guidelines do not provide enough flexibility for the sentencing judge. IS^t 
is your view of the Federal Sentencing guidelines and their application? 

Answer. The Federal Sentencing Guidelines represent Coimress’ judgment regard- 
ing the appropriate range of penalties for violation of federal laws, and it wovud be 
my obligation as a District Court judge to follow and fully implement those Guide- 
lines. I have no reservations about applyii^ and enforcing the Guidelines. Althou^ 
I have no prior experience with them, it is my imderstand^ that the Guidelines 
were devised to provide needed consistency and predictability to sentencing, and I 
think tho^ are very worthwhile objectives. Indeed, if I were to he confirmed as a 
new District Court judge, I anticipate that I would welcome the Sentencing Guide- 
lines and find them extremely helpful in directing the exercise of my sentencing dis- 
cretion in the manner that the people’s elected representatives viewed as appro- 
priate. 


Responses of Fhedric D. Woocher to Questions From Senator Smith 

Question 1. Article II, Section 2 of the Constitution states that the President shall 
have the power to appoint federal judges with “the advice and consent” of the Sm- 
ate. As a member of the United States Senate, I believe it is important to receive 
answers from judicial nominees to questions on Constitutional matters. Do you be- 
lieve this is a legitimate desire on my part? 

Answer. Yes, I believe this is a legitimate desire on your part in order to assist 
you in fulfilling your “advice and consent” function. 

Question 2. What is the purpose of the United States Senate in holding hearings 
on nominees for the federal bench? 

Answer. It has been my assumption that the Senate holds hearings on nominees 
for the federal bench in order to help assess their qualifications and fitness for ap- 
pointment to the bench as part of the Senate’s “advice and consent” responsibilities. 

Question 3. Do you have opinions on Constitutional matters, and do you feel that 
it is appropriate for the White House and Senate to seek to understand those opin- 
ions prior to your nomination aind confirmation? 

Answer. I have opinions on such matters as the appropriate methodology and 
standards for constitutional analysis and interpretation, and I believe it is appro- 
priate for the White House and Senate to seek to understand my views on such sub- 
jects prior to my nomination juid confirmation. 

Question 4. Are there any questions that you feel are off limits for a Senator to 
ask? 

Answer. I do not believe that there are any particular questions that are “off lim- 
its” for a Senator to ask, but I do beheve that there are some questions that may 
be inappropriate for judicial nominees to answer, such as how they would rule in 
a specific case or on a specific issue that might come before them as a judge. 

Question 5. If a U.S, District Court Judge or U.S. Court of Apipeals judge con- 
cludes that a Supreme Court precedent is flatly contrary to the Constitution, are 
they any circumstances under which the Judge may refuse to apply that prer^ent 
to lie case before him or her? 

Answer. Both District Comt judges and Court of Appeals jud^s are obligated to 
follow the apphcable precedents of the United States Supreme Court, no matter how 
erroneous or Ul-conceived they might believe those precedents to be. The principles 
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of stare decisis simply does not permit a lower court to “overrule” a Supreme Court 
decision that it believes to be contrary to the Constitution. 

Question S. Are you familiar with the case of Dred Scott v. Sandford? 

Answer, Yes, I am familiar with the Dred Scott case. 

Question 7. If you were a Supreme Court Justice in 1856, what would you have 
held in Dred Scott v. Sandford. 60 U.S. (19 How.) 393? 

Answer. I confess that, knowing what I know now and living in the era I live in, 
I find it impossible even to speculate about how I would have decided the Dred Scott 
case if I had been a Supreme Court Justice back in 1856. 

Question 8. In Dred Scott v. Sandford, 60 U.S. (19 How) 393 (1856), the court ap- 

g arently held, as you weU know there were ei^t separate opinions in the case, that 
lack slaves were not citizens of the United States. How should that precedent be 
treated by the courts today? 

Answer. The Dred Scott decision was effectively “overruled” by the Civil War 
Amendments, which abolished slavery and declared that all persons bom in the 
United States, regardless of their previous condition of servitude, are citizens of the 
United States. Accordingly, the Dr^ Scott case has no precedential value today. 

Question 9. If you were a judge in 1857, would you have been bound by your Oath 
and would you have been mandated to follow the binding precedent of Dred Scott 
V. Sandford, 60 U.S. (19 How.) 393 (1856)? 

Answer. If I had been a lower court judge in 1857, I believe that I would have 
been bound by the Constitution and by my oath of office to foUow the precedent of 
Dred Scott and all other Supreme Court decisions. 

Question 10. Are you familiar with the case of Plessy v. Ferguson? 

Answer. Yes, I am familiar with the Plessy v. Ferguson case. 

Question 11. If you were a Supreme Court Justice in 1896, what would you have 
held in Plessy v. Ferguson, 163 U.S. 539 (1896)? 

Answer, .^ain, it is impossible for me to speculate at this point in time what I 
would have held in that case if I had been a Supreme Court Justice in 1896. 

Question 12. In Plessy v. Fergmon, 163 U.S. 539 (1896), a majority of the court 
held as not a violation of the Fourt^nth Amendment to the Constitution a Lou- 
isiana statute which provided that aU railway companies provide “equal but sepa- 
rate accommodations’'^ for black and white passengers, imposing criminal penalties 
for violations by railway officials. How should that precraent be treated by the 
Courts? 

Answer. It is my understanding that Plessy v. Ferguson was effectively, if not ex- 
pressly, overruled by the Supreme Court in Brown v. Board of Education and its 
progeny. Consequently Plessy is no longer a valid precedent for the court. 

Question 13. Are you familiar with the case of Brown v. Board of Education? 
Answer. Yes, I am familiar with the Brown v. Board of Education case. 

Question 14. If you were a Supreme Court Justice in 1954, what would you have 
held in Brown v. Board of Education, 347 U.S, 483 (1954)? 

Answer. Again, although it might seem like it should be an easy decision, I find 
it difficult to speculate as to what I would have held in Brown v. Board of Education 
if I had been a Supreme Court Justice in 1954. 

Question 15. In Brown v. Board of Education, 317 U.S. 483 (1954)j the coiirt held 
that the segregation of children in public schools solely on the basis of race, even 
thou^ the physical facilities and offier tangible factors may be equal, deprive the 
children of the minority ^nup of equ^ll educational opportunities contra^ to the 
protections contained within the Fourteenth Amendment to the Constitution. How 
should that precedent be treated by the Courts? 

Answer. Brown v. Board of Education is still the law, and it therefore must be 
treated as binding precedent by all federal courts. 

Question 16. Are you familiar with the case of Roe v. Wade? 

Answer. Yes, I am familiar with Roe v. Wade? 

Question 17. If you were a Supreme Court Justice in 1973, what would you have 
held in Roe v. Wade, 410 U.S. 113 (1973)? 

Answer. Here, too, I find it impossible to place myself in the position of a Supreme 
Court Justire back in 1973 and to speculate as to what I would have held in Roe 
v. Wade at that time. 

Question 18. In Roe v. Wade, 410 U.S. 113 (1973), the court held that a Texas 
statute which proscribed an abortion except when necessary to save the life of the 
mother was a violation of the due process clause of the Fourteenth Amendment as 
an trustified deprivation of Hberty. Do you agree with the legal reasoning of the 
holding or of the Justice Rehnquist dissent in that case? 
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Answer. In Planned Parenthood v. Casey, the Supreme Court re-aftirmed the es- 
sential holding of Poe v. Wade and adopted an “undue burden” standard under 
which a state law restricting access to atortion is only unconstitutional if its pur- 
pose or effect is to place substantial obstacles in the path of a womam seeking an 
abortion before the fetus attains viability. As a District Court judge, I wouM be 
bound to follow and apply the “undue burden” standard as set forth in Planned Par- 
enthood V. Casey. 

Question 19. I understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of abortion? 

Answer. As a District Court judge, I would be bound to follow the Supreme 
Court’s and my Circuit Court of Appeals’ precedents on the issue of abortion re^rd- 
less of my personal views on the subject, and I would not want my answer to sug- 
gest or imply that my personal opinions would in any way influence or affect my 
judicial decisions. I can assure the Committee, however, that I have no personal 
views on the issue of abortion that would prevent me from faithfully following the 
Supreme Court’s and Court of Appeals’ precedents in this area of the law. 

Question 20. We understand the Supreme Court precedent, but what is your per- 
son^ view on the issue of the death penalty? 

Answer. The Supreme Court has repeatedly ruled the death Mnalty to be con- 
stitutional, and I have no personal views on the issue of the death royalty that 
would prevent me from faithfully following the Supreme Court’s and the Circuit 
Court of ^peals’ precedents regarding the death penalty. 

Question 21. We understand the Supreme Court precedent, but what is your per- 
sonal view on the issue of the Second Amendment to the Constitution? 

Answer. Once again, as a District Court judge 1 am obligated to follow the prece- 
dents of the Supreme Court and the Court of .^peals for my district regard!^ the 
Second Amendment to the Constitution, regardless of my own personal views and 
interpretation of the Second Amendment. I have no personal views on this issue 
that would prevent me from faithfiiUy following and applying the applicable prece- 
dents in this area of the law. 

Question 22. In Planned Parenthood v. Casey, (505 U.S. 833 (1992)) the Supreme 
Court held that the government interest in preserving life must be balanced against 
a mother’s right of privacy and access to abortion which may not be unduly bur- 
dened. Do you believe the “right to privacy” includes the right to take away tiie life 
an unborn child? 

Answer. The Supreme Court in Planned Parenthood v. Casey held that while a 
woman has a due process “liberty” interest in terminating her pregnancy, the State 
has an important and legitimate interest in protecting the potentiality of human 
life. To promote the State’s interest in potential Ufe, the Court held that, throughout 
the pregnancy, the State may take measures to ensure that the woman’s choice to 
terminate her pregnancy is informed, and that, subsequent to viability, the State 
may, if it chooses, regulate and even prescribe abortion except where it is necessary, 
in appropriate miedical judgment, for the preservation of tne life or health of the 
mother. 

Question 23. Again, I understand the state of the law in the Supreme Court’s in- 
terpretation on &e issue of abortion, but I am interested in your personal beliefs 
on the issue, do you personally believe that an unborn child is a human being? 

Answer. Again, as District Court judge, I would be bound to follow and apply the 
Supreme Court’s decision in Planned Parenthood v. Casey regardless of my personal 
views on whether an imbom child is a human being, 2 md I would not want there 
to be any implication from my mswer that my personal opinions on this subject 
would in any way influence or affect my judicial decisions. 

Question 24. Do you believe that the death penalty is Constitutional? 

Answer. Yes, the Supreme Court has clearly held that the death penalty is con- 
stitutional. 

Question 25. If you were a Supreme Court Justice, imder what circumstances 
would you vote to overrule a precedent of the Court? 

Answer. As a nominee for the District Court, I do not want to appesu presump- 
tuous by putting myself in the position of a Supreme Court Justice. With that ca- 
veat, there are some precedents from the Supreme Court that set forth and discuss 
the very limited and rare circumstances in which it might be deemed appropriate 
for the Supreme Court itself to overrule a prior decision of that Court. The majority 
and dissenti^ opinions in Planned Parentood v. Casey cited some of those prece- 
dents and di^mssed the various factors that should inform the Court’s decision 
whether to overrule an existing precedent. If I were a Supreme Court Justice, I 
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would apply those factors to the particular case before me and reach a decision on 
that basis. 

Question 26. Do you consider legislative intent and the testimony of elected oflB- 
cials in debates leading up to passage of an act? And what weight do you give legis- 
lative intent? 

Answer. Although legislative intent can sometimes be a useful tool in interpreting 
ambiguous statutes, I would first and foremost consider the actual language of the 
l^slation. Where tiie meaning of the language is dear and unambiguous, the judi- 
cial inquiry must end and there is no need to consider the legislative history. I 
would also look to see whether there are any apphcable precedents construing the 
statutory language for similar langua^ that may be found in other acts. ]tf the stat- 
utory languages and applicable precedents leave room for doubt regarding the prop- 
er construction, I would then turn to consideration of the lepslative intent. In doing 
so, however, I woiild be careful not to jump to any conclusions based upon isolated 
passages from the legislative history or the testimony of single legislators. The legis- 
lative history of an act must usually be viewed in its entirety in order to draw any 
proper conclusions regarding the intent of the enacting body as a whole, and not 
simply the intent of those legislators who may have made self-serving statements 
for mdusion in the record. 
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